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Highlights

77125 Panama Military Education and Training
Assistance Presidential determination

77264 Medicare Supplementary Medical Insurance
Program HEW/Sec'y announces monthly
adequate actuarial rates for aged and disabled,
effective 7-1-80

77267 Educational and Socioeconomic Programs
Interior/BIA sets aside funds to establish Osage
Tribal Educational Committee, and accepts
applications for financial assistance for second
semester 1979-80 academic year

77284 State Science, Engineering, and Technology
Program NSF proposes guidelines and criteria;
comments by 1-30-80

77490 Housing For the Elderly or Handicapped Direct
Loan Program HUD/FHC announces availability
of Fiscal Year 1980 loan authority (Part VIII of this
Issue)

77233,
77286,
77294

Privacy Act CPSC, NTPSC and Treasury/Sec'y
publish documents affecting systems of records (3
documents)

77460, Privacy Act FRS and CPSC issue annual
77235 publication of systems of records (Z documents]
cONTINUED HSIDE
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77356 Revenue Sharing Treasury/RSO proposes rules
regarding nondiscrimination on the basis of ago or
handicap, and technical and procedural
amendments; comments by 2-29-80 (Part III of this
issue)

77328, Freight Cars, Locomotives, Passenger Cars and
77348 Cabooses DOT/FRA adopts safety standards;

effective 1-31-80 and 3-1-80 (Part II of this issue] (2
documents)

77155 Income Tax Treasury/IRS issues temporary
regulations relating to the foreign earned income
exclusion; effective 12-31-77

77161 Unleaded Gasoline Availability EPA issues
enforcement policy; effective 12-31-79

77210 Seat Belts DOT/NHTSA proposes to specify
additional performance requirements for both
manual and automatic safety belt assemblies;
comments by 4-1-80

77199 Light Trucks DOT/NHTSA proposes
establishment of average fuel economy standards
for trucks manufactured in model years 1982-85;
comments by 1-30-80 on proposed 1982 standards;
comments by 3-31-80 on proposed 1983-85
standards

77440,
77447,
77454,
77456,
77458

Surface Coal Mining and Reclamation Operations
Interior/SMRE amends rules and proposes rules
regarding interim and permanent regulatory
programs, and holds hearing and extends comment
period on Wyoming Permanent Regulatory Program;
various effective and comment dates, hearing
1-7-80 (5 documents) (Part IV of this issue)

77470 Health and Safety Data Reporting EPA proposes
submission of health and safety studies on
specifically listed chemicals; comments by 2-29-80
(Part VI of this issue)

77293 Federal-Aid Highway Projects DOT/FHWA
publishes interim instructions regarding
implementation of regulations Issued by CEQ under
NEPA; effective 11-30-79

77298 Sunshine Act Meetings

Separate Parts of This Issue

77328
77356
77440
77460
77470
77482
77490

Part II, DOT/FRA
Part III, Treasury/RSO
Part IV, Interior/SMRE
Part V, FRS
Part Vl, EPA
Part VII, OMB
Part VIII, HUD/FHC
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Federal Register Presidential Documents
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Monday, December 31, 1979

Title 3-- Presidential Determination No. 80-8 of December 18, 1979

The President Determination Under Section 28 of the International Security
Assistance Act of 1979-Panama

Memorandum for the Secretary of State

Pursuant to the authority vested in me by Section 28 of the International
Security Assistance Act of 1979, I hereby determine that the provision of
International Military Education and Training under Chapter 5 of Part H of the
Foreign Assistance Act of 1961, as amended, to Panama in the fiscal year 1980
would further the national interests of the United States.
You are requested on my behalf to report this determination to the Congress,
as required by law.
This determination shall be published in the Federal Register.

THE WHITE HOUSE,
Washington, December 18, 1979.

[FR Doc. 79-39907

Filed 12-27-79; 203 pm]

Billing code 3195-01-M

( z 1z '--
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Rules and Regulations Federal Register
Volnda. cmeNo. 251
Monday. December 31, 2979

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

NATIONAL TRANSPORTATION

POLICY STUDY COMMISSION

1 CFR Part 445

Removal of Regulations

Editorial Note: The National
Transportation Policy Study
Commission was terminated, effective
December 28,1979.

Since the National Transportation
Policy Study Commission is legally
terminated and its regulations are no
longer in force and effect, the Office of
the Federal Register is removing 1 CFR
Part 445 from the Code of Federal
Regulations, in compliance with the
provisions of 1 CFR 8.2.

BILLING CODE 6820-36-M

OFFICE OF PERSONNEL

MANAGEMENT

5 CFR Part 213

Excepted Service; Federal Home Loan
Bank Board; Environmental Protection
Agency, Correction

AGENCY: Office of Personnel
Management

ACTION: Final rule.

SUMMARY: This document corrects the
paragraph designations of two excepted
service appointing authorities published
by the Office of Personnel Management
on November 6,1979, and November 27,
1979. These are editorial changes only.
EFFECTIVE DATE. December 31, 1979.
FOR FURTHER INFORMATION CONTACT.
Beverly M. Jones, Issuance System
Manager (2021-254-7086.
SUPPLEMENTARY INFORMATION: (1] FR
Document 79-34263, published
November 6, 1979, at 44 FR 64065,

incorrectly added § 213.3354(b) to Title
5, CFR. Since paragraph (b) already
existed, this document redesignates the
paragraph to read § 213.3354(i). (2] FR
Document 79-30281, published
November 27.1979, at 44 FR 67620,
incorrectly added § 213.3318(a)(2) to
Title 5, CFL Since paragraph (a)(2)
already existed, this document
redesignates that paragraph to read
§ 213.3318(a)(3).
(5 U.S.C. 3301, 33074 EO 10.77 3 CFR 1954-
1958 Comp., p. 218)
Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.
[FR Dor. 79-93MO Filed 12-28-71% &45 an]
BILUMIG CODE 6325-01

5 CFR Part 771

Agency Administrative Grievance
System

AGENCY: Office of Personnel
Management
ACTION: Final regulation.

SUMMARY: This document revises OPMs
regulations governing agency
administrative grievance systems. It
provides criteria for the establishment
and publication of an administrative
grievance system by each agency and
defines the employee and action
coverage governing the system. The
revision was undertaken to provide
coverage in accordance with provisions
of the Civil Service Reform Act.
EFFECTIVE DATE: December 31,1979.
FOR FURTHER INFORMATION CONTAC".
Wilma Lehman. Workforce
Effectivenes's and Development Group
(202) 632-7647.
SUPPLEMENTARY INFORMATION: A
proposed Part 771, Agency
Administrative Grievance System, was
published in the Federal Register on
August 3, 1979, (44 FR 45629] and
comments were invited. A total of 20
different agencies, labor organizations,
and individuals submitted comments
and recommendations. Of these, eight
recommended publication as a final rule
with no material change. Following is a
section by section analysis of the
comments together with the resulting
modifications.

§ 771.201 Purpose. No comments
were expressed with regard to this
section.

§ 771.02 Definitions. Bargahig
unit employee. A clarified definition of
bargaining unit employee was submitted
and adopted.

Employee. The comments about the
definition of "employee" were all
concerned with the inclusion of former
employees: a former employee should be
excluded. a former employee should be
limited to one who had been actually
employed within a definite and recent
time period. and a former employee
should be permitted to grieve only
matters concerning the former
employment with the agency for which a
valid remedy could be provided. Former
employees have been covered in the
past and so far as OPM knows there has
been little orno difficulty with
legitimate grievances for such persons.
With respect to limitations on
grievances for former employees, the
definition of a grievance requires
"personal relief in a matter of concern or
dissatisfaction relating to the
employment.., which is subject to the
control of agency management." The
definition of personal relief requires "a
specific remedy directly benefiting the
grievant... :'When the two definitions
are read together, OPM believes that
proper grievances from former
employees are covered and at the same
time grievances which cannot or should
not be remedied are excluded. It is
expected that agency grievance
procedures will include appropriate time
limits on the filing of grievances. We
believe that such time limits as applied
to all grievances are more appropriate
than time restrictions in a definition of
former employee.

Grievance. There were no comments
on the definition of grievance.

Grievance file. A definition of
"grievance file" was added at the
request of one who commented.

Personalrelief. One of those
commenting requested that examples of
personal relief be included. Examples
will be included in the Federal
Personnel Manual chapter 771. OPM
believes that explanatory material is
more appropriately included in guidance
material rather than in regulation.
Another suggested that relief should
include action against another
employee. This was rejected since OPM
does not believe that disciplinary action
against another employee is a proper
remedy under the administrative
grievance system. The agency may,
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however, decide to take some action
against another employee as a result of.
facts uncovered by a grievance inquiry.

Two clarifying suggestions, that an
"s" be added to grievant to cover group
grievances and that th word "directly"
be substituted for "only", have been
made.

A proposed new definition of personal
relief, "a specific remedy which lessens
or eliminates the personal effect of the
matter grieved", was not adopted
because we believe that the definition
as amended more clearly expresses the
intent of OPM.

§ 771.203 Agency coverage. No
comments were received on this section.

§ 771.204 Employee coverage.
(a) Required coverage. Two

recommendations dealt with limiting
employees to those with other than
temporary appointments. We believe
that the grievance system should be
available to all employees, whether their
appointments are competitive or
excepted, temporary or career, that the
grievance system should not be reserved
for those with certain kinds of
appointments if the matter being grieved
can be appropriately remedied. Another
recommendation was to include
bargaining unit employees when
negotiated procedures are not available
for reviewing the matter. We assume
that this refers to matters which the
labor organization and the agency have
agreed to exclude from coverage of the
negotiated grievance procedure. Such
coverage under the administrative
procedure is properly subject to the
discretionary authority of the agency
and is provided for in paragraph (b) of
this section.

A final comment recommended that
the paragraph be changed to read,
"Except as provided in § 771.206, this
part should cover all nonbargaining unit
employees of the agency and those
bargaining unit employees who are not
covered under a negotiated grievance
procedure." As stated in the previous
paragraph, OPM believes that the
inclusion of bargaining unit employees
should be left to the discretion of
agencies.

(b) Discretionary coverage. Two of
those commenting recommended that
applicants for employment with the
agency be deleted from the
discretionary coverage. Since agencies
have been delegated examining
functions formerly performed by OPM
(or the Civil Service Commission), we
believe that agencies may wish to
consider covering applicants. One
remark questioned the meaning of
"other" employees. We have amended
the paragraph to read "bargaining unit"
employees. A final criticism on this

paragraph was that an agency should,-
not have authority to extend coverage to
bargaining unit employees for matters
covered by negotiated procedures. We
agree that any extension of coverage to
bargaining unit employees can occur
only when the agency and the labor
organization, in accordance with the
provisions of chapter 71 of title 5, United
States Code, have agreed to exclude a
matter from coverage of the negotiated
procedures. Part 771 does not and could
not authorize an agency to extend
coverage in violation of statute.

§ 771.205 Grievance Coverage. One
of those commenting proposed a
paragraph (b) of this section which
would permit an agency to extend the
administrative grievance coverage to
any or all of the exclusions in
§ 771.206(c). One of the differences
between coverage for the administrative
grievance system and that of the
negotiated system is the exclusion of
matters appealable to the Merit Systems
Protection Board or reviewable by the
Office of Personnel Management or the
Equal Employment Opportunity
Commission. OPM does not believe that
a change in administrative grievance
coverage for appealable matters is
timely. It is the intent of OPM that
matters excluded from negotiated
procedures by statute shall also be
excluded from agency administrative
grievance procedures.

§ 771.206 Exclusions. (a) Agencies
excluded There were no comments on
this paragraph.

(b) Employees excluded. Failures to
exclude (1) Schedule C employees and
(2) all individuals paid from
nonappropriated funds were two
concerns expressed about this
subsection. On the other hand, the
exclusion of any person paid from
nonappropriated funds was also
criticized. OPM sees no reason to
exclude Schedule C employees from the
administrative grievance system
because of the confidential or policy
making nature of the appointments.
With respect to those paid from
nonappropriated funds, the exclusions
are based on provisions of statute. For
example, section 2105(c) of title 5
defines certain individuals paid from
nonappropriated funds as employees
only for certain specific purposes. At the
same time, there are others who are
paid from nonappropriated funds who
have competitive service appointments
and who are covered by Part 771.

One of those commenting
recommended that paragraph (b](6) of
this section be eliminated, i.e., delete the
authority of OPM to consider and
exclude a class of employees upon
recommendation by the head of the

agency. A second expressed the concern
that agencies would misuse this
exclusion. OPM would like to point out
that the agency does not make
additional exclusions; the agency may
recommend an exclusionto OPM for
consideration. OPM will consider a
class of employees for exclusion for
which there is good justification.

(c] Matters excluded. OPM has
reorganized this paragraph. Discussion
will be based on the old numbering; the
new number of a paragraph will be
included in parenthesis.

(1) (Now (1)(ii). Three suggestions
were made regarding this exclusion: that
"matter" be substituted for "decision";
that the exclusion should read "A
decision which is subject to final
administrative review outside the
agency under law, Executive order or
Government-wide regulation"; and that
those matters reviewable outside be
enumerated and a statement added that"concerns in these areas may be
pursued in accordance with the
procedures in other regulations."

We have used the general term,
matters, to refer to the entire paragraph
(c). We believe that "decision" is the
term which most nearly describes the
matters reviewable by an outside
agency. We made specific reference to
the Merit Systems Protection Board, the
Office of Personnel Management, and
the Equal Employment Opportunity
Commission because we did not intend
to exclude matters on which a complaint
may be filed with the Special Counsel
from administrative grievance
procedures. Under the regulations of the
Special Counsel, it is stated that the
Special Counsel will generally defer to
administrative appeals procedures
(including administrative grievance
procedures). Finally, OPM does not
believe that Part 771, governing the
agency administrative grievance system,
should enumerate matters covered by
law or other regulations. It is planned to
include in FPM chapter 771 a detailed
discussion regarding the relationship of
agency administrative grievances to
other appealable or reviewable matters.

(2) (Now (1)(i)). There was one
suggestion that the phrase "but not the
interpretation of" should be added to
the exclusion concerning the content of
published agency regulations and policy.
To adopt the suggested amendment
would change the exclusion. Agency
policy and regulations are management
rights which are not subject to question
except as they are applied to an
individual.

(3) (Now (1)(ii)). Concerns regarding
the exclusion of nonselection for
promotion from a group of properly
ranked and certified candidates, were: it
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needs clarification, it should be
amended to-read "nonselection for
promotion or reassignment from a group
of final candidates that include the
grievant", and it should be deleted. OPM
firmly believes that selection for
promotion from a list of properly ranked
and certified candidates is a function of
management The FPM chapter 771 will
discuss the meaning of the exclusion.
OPM has not adopted the suggested
language since it interprets the current
language to require that the grievant be
in the group of final candidates to grieve
nonselection. It was not intended to
exclude a grievance from a candidate
concerning an incorrect rating. Further,
*we do not believe that reassignment
belongs in this exclusion since that
action is not generally a competitive
.action. Finally, we do not believe that
the exclusion should be deleted.

(4) (Now [1)(vl)). Those commenting
recommended that the exclusion be
deleted, that the time period be reduced
to six months, and that the exclusion be
clarified. OPM does not believe that an
employee who has accepted a
temporary promotion should be
permitted to grieve the return to his or
her former position or to one which is
not at a lower grade or pay unless the
action is based on misconduct or
unacceptable performance. The
employee when accepting a temporary
promotion agrees to its temporary
character and to the return to the
previous grade and pay as a condition of
the promotion. The language of the
exclusion has been amended for the
purp6se of clarification. In addition, the
FPM chapter will include guidance
concerning its application.

Finally, the two-year time period for
temporary promotion has been in effect
since 1968. A time period of six months
has been found not to be adequate to
cover the uses for which the temporary
promotion authority has been approved.

(5) (Now (1)(viii)). Recommendations
that it be made clear that this exclusion
includes negative decisions as well as
positive ones and one that it be deleted
as an exclusion were submitted. The
exclusion has been rewritten in
response to the first recommendation. It"
is OPM's position that decisions
regarding awards, employee
suggestions, and awards of rank are
management decisions which are not
grievable.

(6) (Now (1)(ix)). One
recommendation to omit this exclusion
was received. OPM believes that the
same reasons as those for exclusion (5)
apply to decisions regarding
performance awards in-the Senior
Executive Service and quality step
increases.

(7) (Now (1)(x)). Of those submitting
confifients, five recommended either that
the exclusion for merit pay
determinations and cash or honorary
recognition should be discretionary with
the agency or not excluded. The basis
for the comments is section 5402(b)(2)(C)
of title 5, United States Code, which
states that determinations to provide
pay increases under this paragraph shall
be subject to review only in accordance
with and to the extent provided by
procedures established by the head of
the agency. This provision has been
implemented in the OPM regulation on
merit pay. Further, since an employee's
performance appraisal is grievable and
since the agency plan for merit pay
determinations must establish a link
between performance and merit pay, to
cover merit pay'decisions under Part 771
could result in duplicate grievances, on
the performance appraisal itself and on
the resulting merit pay decision. OPM
has, therefore, retained this exclusion.

(8] (Now (1)(v)). It was suggested that
OPM express more precisely the
language of the statute in this exclusion.
This has been done.

(9) (Now (1)(vii)). This paragraph has
been edited for clarification based on
three suggestions. Two other comments
recommended that the substance of the
critical elements and performance
standards established in accordance
with the requirements of law and
regulation be grievable at the discretion
of the agency; a third felt that they
should be grievable. OPM believes that
application of the critical elements and
performance standards is a grievable
matter, i.e., the performance appraisal
based on established critical elements
and performance standards is grievable
but that critical elements and
performance standards per se when they
have been established in accordance
with applicable law and regulation, are
not grievable.

(10) (Now (1)(Iv). One concern
expressed was that a preliminary
warning or notice of an action which, if
effected, would be covered under the
grievance system or excluded from
coverage by paragraph (c)(1) (now
(c)(1)(ii) needs further explanation. This
will be done in the FPM chapter.

(11) (Now (2)(i)). It was pointed out
that the satisfactory completion of the
probationary period under subpart H of
Part 315 is part of the examining process
and, as such, is excluded from
negotiated grievance procedures. Since'
it is our intention not to include in the
administrative grievance process any
matter excluded from coverage of the
negotiated system, a new exclusion
(c)(1)(xi) has been added. Exclusion
(2)(i) remains discretionary with the

agency since it deals not with removal
but only with the return to a former
position of an employee ierving an
initial appointment as a supervisor or
manager, an employee who has
previously served the probationary
period for employment in the
competitive service.

(12) (Now (1)(xil)). One comment
remarked that the exclusion of a
perforinance evaluation under
subchapter II of chapter 43 should be
identified with the Senior Executive
Service. OPM believes that since
subchapter II deals only with the Senior
Executive Service, this is sufficient. A
second recommended that this exclusion
be discretionary. OPM believes the
exclusion must be mandatory because
the law provides review procedures for
performance appraisals of members of
the SES.

(13) (Now (2)(1)). The discretionary
exclusion of a separation action not
previously excluded has been revised so
that it no longer includes the separation
of a probationer under subchapter H of
Part 315. Further clarification will be
included in FPM chapter 771.

There were three general comments
on paragraph (c). one that questioned
the number of exclusions from the
administrative grievance system.
another which suggested adding a new
exclusion for any matter subject to
reconsideration under a separate
administrative procedure consistent
with the fact-finding procedures under
section 771.302(b), and a third which
recommended an exclusion from the
grievance procedure for oral
admonishments or warnings regarding
an employee's performance or conduct.
With regard to the first. OPM believes
that the number of exclusions is not
excessive. Administrative grievances
are defined by the exclusions; any
"matter of concern or dissatisfaction
relating to the employment of the
employee(s) which is subject to the
control of agency management" for
which personal relief can be granted, is
grievable unless the employee or the
matter is excluded.

OPM has not adopted the suggestion
of an additional exclusion for separate
administrative procedures. We believe
that agency grievance procedures
should cover all matters which are
subject to internal review by an agency.
Recognition is, however, made of the
need for different procedures within the
agency grievance system, procedures
which are appropriate for the matter
being grieved. We firmly believe that all
internal review procedures should be
administered under the criteria in Part
771 governing administrative grievances.
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The third comment regarding oral
admonishments or warnings was not
adopted as a separate exclusion
because we fail to see how these meet
the definition of a grievaice in that
there is no apparent personal relief.

§ 771.301 Etablishh ent and
publication. No comments were
received on this section.

§ 771.302 Criteria. (a) No comments
were received on this subsection. (b)
OPM has revised this paragraph in
response to several recommendations.
Guidance has been included regarding
when a hearing is appropriate. The
paragraph now reads:

"Procedures ... shall provide for
factfinding. when appropriate, which shall
include a hearing when one is suitable to
fully develop the circumstances concerning
the grievance ... "

It is OPM's intent that fact-finding be
used whenever there is a dispute over
facts. Fact-finding, however, may vary
from a request, for example, to an
engineer to determine the amount of
light in a specific work area to a full
adversary-type hearing. It can consist of
an investigation, informal interviews, or
discussion between the parties. A
hearing is to be provided when the facts
can best be determined through that
method.

One of those commenting suggested
that a definition of fact-finding be
included. OPM will include in the FPM
chapter 771 a discussion of the various
kinds of fact-finding.

Another expressed a concern that
informal inquiries should not be
excluded. OPM agrees that grievances
should be resolved, whenever possible,
at the supervisory level and as simply as
possible. In many instances, this can be
achieved by a discussion between the
grievant and the supervisor. Still
another held the belief that hearings
should be mandated whenever
questions of fact are contested. As
stated above, OPM does not agree that
hearings are suitable in all
circumstances.

Finally, it was suggested that this
paragraph specify who chooses the fact-
finder, outline his or her scope of
authority, and clarify and reduce the
restrictions that (1) the fact-finder shall
not "have been involved in" the matter
being grieved and (2) the term
"subordinate to" any official who
recommended, etc. It is beyond the
authority of OPM to mandate specific
agency delegations of authority. OPM
has prescribed characteristics which it
believes the fact-finder must meet. OPM
will include in the FPM chapter 771 a
disctission of the qualifications of the
fact-finder.

(c)(1) One of those commenting asked
that a statement that the agency can
take disciplinary action for abuse of the
grievance system be added. OPM agrees
that, under certain circumstances, it~may
be appropriate for the supervisor to
restrict the amount of official time when
an employee spends an inordinate
amount of worktime preparing and
presenting a number of grievances
which have no basis in fact.

(c)(2) One statement criticized this
paragraph for not listing specific
instances of circumstances under which
a representative must be disallowed.
OPM believes that this is not feasible
and that the disallowance of a
representative must depend upon the
circumstances in each grievance.
Another response stated that a
representative should not be disallowed
unless the agency clearly demonstrates
that a direct conflict of interest exists
and that the disallowance be subject to
appeal. We agree that the question of
the 'appropriateness of a disallowanie' of
a representative is a matter which the
grievant may include as a threshold
issue in his or her grievance for decision
by the deciding official.

(c)(3) Two comments stated that
official time should include time to
prepare the grievance while a third
recommended that a specific statement
be added that official time doesgnot
include preparation time. Part 771 in the
past has required official time only for
the presentation of the grievance. The
granting of additional time for
preparation has been left to agency
discretion. No reasons have been
presented which indicate a need for
change with respect to official time.
Additionally, OPM sees no need to
prevent an agency from allowing a
reasonable amount of official time for
preparation.

(c)(4) Two criticisms were received on
this paragraph that as worded it could
require unnecessary escalation. OPM
has amended this statement to read:

The right to communicate with the
servicing personnel office or a counselor of
the agency.

One of those commenting asked what
type of counselor was meant. OPM did
not intend to limit the type of counselor.

(d) No comments were submitted on
this paragraph.

(e) Two comments recommended that
the grievant be given a copy of the
grievance file. OPM believes that it is
unnecessary to duplicate the grievance
file so long as the grievant has free and
reasonable access -to all of the material,
in the file. Two of those commenting
recommended tliat a grievance file be
established'at any time a grievance is

filed and that Part 771 should describe
the minimum contents of the file. OPM
regulation establishes minimum
requirements, ,There, would be no
objection if any agenoy required the
establishment of a file on a grievance
that was settled informally. OPM does
not believe, however, that the
establishment of such a requirement in
Part 771 would serve a useful purpose. A
definition of grievance file has been
included in § 771.202 which Includes a
brief statement of its contents.

(f) Those concerned with this
paragraph indicated that the decision
should be in writing at all times, that the
decision should be in writing only when
the employee is required to put the
grievance in writing, and that the
written requirement will have the effect
of circumventing informal resolution and
raise the matter past the supervisor.
Agencies may wish to have a written
record of all grievances, whether settled
informally or whether decided after fact-
finding procedures. On the other hand,
OPM sees no reason to require a written
decision when the supervisor and the
grievant have settled the matter
informally. We did not Intend that a
requirement for a written decision when
the grievance is presented in writing
discourage the informal resolution of
administrative grievances.

Additionally, one of those
commenting questioned the authority of
the fact-finder in making the decision.
OPM feels that either the fact-finder or
another official who has not previously
been involved in the grievance (except
when the deciding official is head of the
agency) may make the final decision.
Delegations of authority are made by
the head of the agency within the
restrictions prescribed by OPM. Some
agencies will delegate authority to the
fact-finder to make a final decision
while others will authorize this
individual only to make findings of fact
and recommend a decision.

Two comments requested clarification
of the restriction on the deciding official
that he or she be at a higher level than
any employee involved in any phase of
the grievance. OPM will include a
discussion in the FPM of the meaning of
"involved".

771.303 Obligation of the Grievant. A
new section concerning the obligation of
the grievant has been inserted at the
request of one of those submitting
comments. The new section requires the
employee filing a grievance, whether
orally or in writing, to do so within any
appropriate time limits established in
the agency procedures, to explain his or
her concerns, and to identify the
personal relief being sought.
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771.304 (Incorrectly numbered 771.302
in the proposed regulotion) Review by
the Office of Personnel Management
Two comments were received on this
section: that OPM should approve
agency administrative grievance plans
before implementation and that OPM
should review individual complaints
that an agency administrative grievance
system violates regulatory requirements.
OPM believes that the administration of
a plan is more important than the plan

-itself. OPM may undertake a review of
an allegation'that somepjrovision of an
agency adiinistrative grievance system
violates Part 771 upon receipt of factual
information specifically describing the
alleged system violation. OPM does not,
however, have authority to review
individual grievances.

The Office of Personnel Management'
would like to express its appreciation
for the observations, criticisms.
suggestions, and recommendations
submitted by individuals, agencies, and
labor organizations. The comments have
been most helpful in drafting the final
Part 771. "

The Director of the Office of
Personnel Management finds that
because of the need to clarify the
coverage of the administrative grievance
system for new programs being -
implemented under the Civil Service
Reform Act, good cause exists for
suspending the 30-day delay in effecting
final rules required by 5 U.S.C. 553(d).
Office of Personnel Management,
Beverly M. Jones,
Issuance System Manager.

Accordingly, the Office of Personnel
Management is revising 5 CFR Part 771
to read as follows:

PART 771-AGENCY
ADMINISTRATIVE GRIEVANCE
SYSTEM.

Subpart A--Reserved]
Subpart B-General

Sec.
771.201
771.202
771.203'
771.204
771.205
771.205

Purpose.
Defirti'ons.
Agency coverage.
Employee coverage.
Grievance coverage.
Exclusions. .

Subpart C-Establishment of Agency
Administrative Grievance System
771.301 Establishment and publication.
771.102 Criteria.
771.303 Obligation of the grievant.
771.304 Review by the Office of Personnel

Management.

Authority:. 5 U.S.C. 1302, 3301, 3302 7301;
E.O. 9830,3 CFR 1943-1948 Comp., pp. 606-
624;' E.O. 11222, 3 CFR 1964-1969 Cdmp., p.' - 306- . ..- , .. °- - .- .

Subpart A-[Reserved]

Subpart B--General s

§ 771.201 Purpose.
This part sets forth the regulations

under which each agency shall establish
an agency administrative grievance
system.

§ 771.202 Definitions.
In this part-
'Bargdining unit employee" means an

employee included in an appropriate*
exclusive bargaining unit as determined
by the Federal Labor Relations
Authority for which a labor organization
has been granted exclusive recognition.

"Employee" includes a former
employee of an agency for whom a
remedy can be provided.

"Grievance'" except as provided in
§ 771.206 of this part. means a request
by an employee, or by a group of
employees acting as individuals, for
personal relief in a matter of concern or
dissatisfaction relating to the
employment of the employee[s) which Is
subject to the control of agency
management.

"Grievance file" means a separate file
which contains all documents related to
the grievance, including but not limited
to any statements of witnesses, records
or copies thereof, the report of the
hearing when one is held, statements
made by the parties to the grievance,
and the decision.
- 'Personalrelief"-neans a specific

remedy directly benefiting the
grievant(s) and may not include a
request for disciplinary or other action
affecting another employee.

§ 771.203 Agency coverage.
Except as provided in §771.206(a), this

part applies to the executive agencies
and military departments as defined by
sections 102 and 105 of title 5, United
States Code, and to'those'organizational
units of the legislative and judicial
branches having positions in the
competitive service.

'§771.204 Employee coverage.
(a) Required coverage. Except as

provided in § 771.206(b), this part shall
cover all nonbargaining unit employees
of the agency.

(b) Discretionary coverage. An
agency may extend the coverage of this
part to bargaining unit employees
consistent with the provisions of 5
U.S.C. 7121, or to applicants for
employment with the agency.

§ 771.205 Grievance boverage.
Except as provided in § 771.206(c),

this part applies to any matter of -
concern or dissatisfaction relating to the

employment of an employee which is
subject to the control of agency
management, including any matter on
which an employee alleges that
coercion, reprisal, or retaliation has
been practiced against him or her.

§ 771.206 Exclusions.
(a) Agencies excluded. This part does

not apply to the Central Intelligence,
Agency, the Federal Bureau of
Investigation. the Defense Intelligence-
Agency, the National Security Agency.
the Nuclear Regulatory Commission, the
Tennessee Valley Authority; the Postal
Rate Commission, 'and the U.S. Postal
Service.

(b) Employees excluded. This part
does apply to:

(1) A noncitizen appointed under Civil
Service Rule VI, § 8.3 of this title;

(2) An alien appointed under section
1471(5) of title 22, United States Code;

(3) An individual paid from funds as
defined in section 2105(c) of title 5 or
section 4202[5) of title 38, United States
Code;

(4) A physician, dentist, nurse, or
other employee appointed under chapter
73 of title 38, United States Code;

(5) A member of the Foreign Service of
the United States covered under the
Foreign Service Grievance System as
defined in Part J of Title VI of the
Foreign Service Act of 1946, as
amended; or

(6) An employee otherwise included
under § 771.204(a) of this subpart when
he or she is a member of a class of
employees excluded from coverage by
the Office on the recommendation of the
head of the agency concerned.

(c) Matters excluded. (1) This part
does not apply to:

(i) The content of published agency
regulations and policy;

(ii) A decision which is appealable to
the Merit Systems Protection Board or
subject to final administrative review by
the'Office of Personnel Management or
the Equdl Employment Opportunity
Commission under law or regulations of
the Office or the Commission.

(iii) Nonselection for promotion from a
group of properly ranked and certified
candidates;

(iv) A preliminary warning notice of
an action which, if effected, would be
covered under the grievance system or
excluded from coverage by paragraph
(c](1)[ii) of this section;

(v) A return of an officer or employee
from the Senior Executive Service to the
General Schedule during the one year
period of probation or for less than fully
successful executive performance under
section 3592 of title 5, United States
Code;
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(vi) An action which terminates a
temporary promotion within a maximum
period of two years and returns the
employees to the position from which
the employee was temporarily
promoted, or reassigns or demotes the
employee to a different position that is
not at a lower grade or pay than the
position from which the employee was
temporarily promoted;

(vii) The substance of the critical
elements and performance standards of
an employee's position which have been
established in accordance with the
requirements of subchapter I of chapter
43 of title 5, United States Code, and
Part 430 of this title;

(viii) The granting of or failure to grant
an employee performance award or the
adoption of or failure to adopt an
employee suggestion or invention under
sections 4503-4505, or the granting of or
failure to grant an award of the rank of
meritorious or distinguished executive
under section 4507 of title 5, United
States Code;

(ix) The receipt of or failure to receive
a performance award under section 5384
of title 5, United States Code, or a
quality salary increase under section
5336 of title 5, United States Code;

(x) A merit pay determination or a
merit pay increase or the lack of a merit
pay increase under the Merit Pay
System, or a decision on the granting of
or failure to grant cash or honorary
recognition under Chapter 54 of Title 5,
United States Code, and Part 540 of this
title;

(xi) The termination under Subpart H
of Part 315 of this title of a probationer
for unsatisfactory performance;

(xii) A performance evaluation under
subchapter II of chapter 43 of title 5,
United States Code.

(2) This part does not apply to the
following actions unless the agency
extends the coverage to any aspect of
them:

(i) A return of an employee from an
initial appointment as a supervisor or
manager to a nonsupervisory or
nonmanagerial position for failure to
satisfactorily complete the probationary
period under section 3321(a)(2) of title 5,
United States Code, and Subpart I of
Part 315 of this title; and

(ii) A separation action not excluded
by paragraph (c)(1) of this section.
Subpart C-Establishment of Agency

Administrative Grievance System

§ 771.301 Establishment and publication.
(a) Establishment. Each agency

covered by this part shall establish and
administer an agency grievance system
in accordance with the criteria in
§ 771.302 of this subpart.

(b) Publication. Each agency shall
publish and make available to
employees copies of its administrative
grievance procedures.

§ 771.302 Criteria.
The following criteria shall govern the

establishment and administration of an
agency administrative grievance system:

(a] Prompt consideration of each
grievance, including reasonable time
limits for processing the grievance.

(b) Procedures appropriate for the
matter being grieved which provide the
employee a reasonable opportunity to
present a grievance and receive fair
consideration of the matter being
grieved. The procedures shall provide
for fact-finding, when appropriate,
which shall include a hearing when one
is suitable to ascertain the
circumstances concerning the grievance.
Fact-finding procedures shall be carried
out by a person(s) who has not been
involved in the matter being grieved and
who does not occupy a position
subordinate to any official who
recommended, advised, made a decision
on, or who otherwise is or was involved
in, the matter being grieved.

(c) Assurance to the grievant of:
(1) Freedom from restraint,

interference, coercion, discrimination or
reprisal in presenting a grievance;

(2) The right to be accompanied,
represented, and advised by a
representative of his or her own
choosing, except that an agency may
disallow the choice of an individual as a
representative which would result in a
conflict of interest or position, which
would conflict with the priority needs of
the agency, or which would give rise to
unreasonable costs to the Government;

(3] A reasonable amount of official
time to present the grievance if the
employee is otherwise in a duty status;
and

(4] The right to communicate with the
servicing personnel office or a counselor
of the agency.

(d) Assurance to the employee's
representative of:

(1) Freedom from restraint,
interference, coercion, discrimination or
reprisal; and

(2) A reasonable amount of official
time to present the grievance if the
representative is an employee of the
agency and is otherwise in a duty status;

(e) When fact-finding is utilized,
establishment of a grievance file which
is made available to the grievant and his
or her representative for review and
comment;

(f) At any time an employee places a
grievance in writing, a written decision,
which includes a report of findings and
reasons for the determination, made by:

(1) An official at a higher level than
any employee involved in any phase of
the grievance, except when the head of
the agency has been involved, or

(2] The official(s) designated to
determine the disputed facts.

§ 771.303 Obligation of the grievant.
An employee in exercising the

entitlement to present a grievance under
this part shall:

(a) Comply with appropriate time
limits established by the agency;

(b) Furnish sufficient detail to clearly
identify the matter being grieved: and

(c) Specify the personal relief being
requested.

§ 771.304 Review by the Office of
Personnel Management

The Office of Personnel Management
shall review from time to time each
agency administrative grievance system
developed under this part to determine
whether the administrative grievance
system meets the requirements of this
part. The Office shall require corrective
action to bring a system which fails to
meet the requirements into conformity.
The Office does not act on a request by
an employee to review the processing of,
or the decision on, an Individual
grievance.
[FR Doc. 79-39829 Filed 12-28-7M S4 aml

BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

7 CFR Part 401

[AmdL No. 103]

Federal Crop Insurance Regulations
for the 1969 and Succeeding Crop
Years

AGENCY: Federal Crop Insurance
Corporation.
ACTION: Final rule.

SUMMARY: This rule amends the Federal
Crop Insurance Regulations for the 1969
and Succeeding Crop Years (7 CFR
401.101-401.111] by adding additional
counties where tomato, and canning and
freezing sweet corn crop insurance is
available effective for the 1980 and
succeeding crop years. The counties
listed in this amendment were approved
by the Board of Directors of the Federal
Crop Insurance Corporation under the
authority contained in the Federal Crop
Insurance Act, as amended.
EFFECTIVE DATE: December 31, 1979.
ADDRESS: Suggestions or comments on
this notice should be sent to James D.
Deal, Manager, Federal Crop Insurance
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Corporation, U.S. Department of
Agriculture, Washington. D.C. 20250.
FOR FURTHER INFORMATION CONTACT.
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone 202-447-3325.
SUPPLEMENTARY INFORMATION: On
Wednesday, January 3,1979. the Federal
Crop Insurance Corporation published
in the Federal Register Amendment No.
101 to the Federal Crop Insurance
Regulations for the 1969 and Succeeding
Crop Years (44 FR 749-761], which listed
those counties designated by the
Manager of the Corporation for various
crop insurance programs effective with
the 1979 crop year.

On November 23, 1979, the Board of
Directors of the Corporation approved
additional counties where tomato, and
canning and freezing sweet corn crop
insurance programs will be available
effective with the 1980 crop year.

This notice is being issued to update
the Federal Crop Insurance Regulations
for the 1969 and Succeeding Crop Years
to include those newly approved
counties. Inasmuch as the publication of
counties designated by the Manager of
the Corporation merely adds approved
counties where tomato, and canning and
freezing sweet corn are available, and
since producers need to be informed of
these additions immediately, it is found
and determined by James D. Deal,
Manager, that good cause exists for
issuing this rule without compliance
with the notice and public participation
provisions of the Administrative
Procedure Act (5 U.S.C. 553 (b) and (c),
and Executive Order No. 12044).

Final Rule
Accordingly, under the authority

contained in the Federal Crop Insurance
Act (7 U.S.C. 1501 et seq.), the Federal
Crop Insurance Regulations for the 1969
and Succeeding Crop Years (32 FR
15911, November 21,1967) as found in 7
CFR Part 401, are hereby amended by
adding the following appendix to
§ 401.101 effective for the 1980 and
succeeding crop years. The counties
designated in the following appendix are
in addition to those designated in
Amendment No. 101 to the Federal Crop
Insurance Regulations for the 1969 and
Succeeding Crop Years (44 FR 749-761,
Wednesday, January 3,1979).

§ 401.101 [Amended]

Appendix

The counties where additional programs of
crop insurance are authorized to be offered
and the crops on which such insurance is
offered under the provisions of 7 CFR Part
401 are as follows:

Counties Designated for Canning and
Freezing Sweet Corn Crop Insurance:
Wisconsin

Fond du Lac. Green Lake, Waushara.
Counties Designated for Tomato Crop

Insurance:

Califoraia
San Joaquin.

(Secs. 505. 516, 52 Stat. 73. as amended. 77, as
amended (7 US.C. 1505. 1516))

Issued in Washington, D.C., on December
11, 1979.
Peter F. Cole,
Secretary, Federal Crop Insurance
Corporation.

Approved by:
James D. Deal,
Manager.

Dated. December 19, 1979.
[FR Doc. 79-S3=2 Filed -12-,7": 8.5 Wum)
BIWJUO CODE 3410-0-M

Agricultural Marketing Service

7 CFR Part 907

[Navel Orange Regulation 471, Amdt. 1]

Navel Oranges Grown In Arizona and
Designated Part of California;
Amendment of Size Requirements

AGENCY. Agricultural Marketing Service,
USDA.
ACTION: Amendment to final rule.

SUMMARY: This amendment relieves
restrictions on the handling of
California-Arizona navel oranges by
permitting the shipment of navel oranges
which are larger than 3.70 inches in
diameter (size 48) during the period
December 21, 1979, through January 17,
1980. The supply of larger size oranges
has not materialized in the volume
anticipated and action is needed to
permit shipment of the larger sizes
during the specified period in
recognition of market demand for such
sizes in the interest of producers and
consumers.
EFFECTIVE DATE: December 21,1979.
FOR FURTHER INFORMATION CONTACT:
Malvin F. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATIOM Findings.
This amendment is issued under the
marketing agreement, as amended, and
Order No. 907, as amended (7 CFR Part
907), regulating the handling of navel
oranges grown in Arizona and
designated part of California. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674). This action is based upon
recommendations and information
submitted by the Navel Orange

Administrative Committee, and upon
other available information. It is hereby
found that this action will tend to
effectuate the declared policy of the act.

The size requirements, herein
specified, for fresh shipments of
California-Arizona navel oranges reflect
the Department's appraisal of the
current and prospective demand for
such oranges during the specified
period. Because of the growing
conditions in the production area, the
amount of larger sized fruit is less than
was anticipated and there is a need to
permit shipment of the larger size fruit
as specified. The 1979-80 navel orange
crop is forecast at 58,000 carloads, about
one-third larger than the 43,495 carloads
produced in 1978-79. The committee has
estimated that about 36,500 carloads
will be needed to fill demand in
regulated fresh market outlets.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date of this
amendment until 30 days after
publication in the Federal Register (5
U.S.C. 553) in that the time intervening
between the date when information
upon which this amendment is based
became available and the time when
this amendment must become effective
in order to effectuate the declared policy
of the act is insufficient; and this
amendment relieves restrictions on the
handling of navel oranges grown in
Arizona and designated part of
California.

Further, in accordance with
procedures in Executive Order 12044.
the emergency nature of this amendment
warrants publication without
opportunity for further public comment.
The amendment has not been classified
significant under USDA criteria for
implementing the Executive Order. An
Impact Analysis is available from
Malvin E. McGaha, Chief, Fruit Branch,
Fruit and Vegetable Division, AMS,
USDA. Washington. D.C. 20250,
telephone 202-447-5975.

Accordingly, § 907.771 Navel Orange
Regulation 471; 44 FR 75376, is hereby
amended by revising paragraph (a),
redesignating paragraph (b] as
paragraph Cc] and inserting a new
paragraph (b). As so amended § 907.771
reads as follows:

§ 907.771 Navel Orange Regulation 471.
(a) During the period December 21,

1979, through January 17, 1980. no
handler shall handle any navel oranges
grown in Districts 1, 2, 3, or 4 which are
smaller than 2.32 inches in diameter,
such diameter to be the largest
measurement at a right angle to a
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straight line running from the stem to the
blossom end of the fruit: Provided, That
not to exceed 5 percent, by count, of the
oranges in any container may measure
smaller than 2.32 inches in diameter.

(b) During the period January 18, 1980,
through February 14, 1980, no handler
shall handle any navel oranges grown in
Districts 1, 2, 3, or 4 which are of a size
larger than 3.70 inches in diameter or
which are of a size smaller than 2.32
inches in diameter, such diameter to be
the largest measurement at a right angle
to a straight line running from the stem
to the blossom end of the fruit: Provided,
That not to exceed 5 percent, by count,
of oranges in any type of container may
measure larger than 3.70 inches in
diameter and not to exceed 5 percent, by
count, of oranges in any type of
container may measure smaller than
2.32 inches in diameter.
(c) As used in this section, "handle",

"District 1," "District 2," "District 3,"
and "District 4" mean the same as
defined in the marketing order.
(Secs 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: December 21, 1979.
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doe. 79-39745 Filed 12-28-79;8-45 am]

BILUNG CODE 3410-02--M

7 CFR Part 928

[Papaya Reg. 10]

Papayas Grown in Hawaii; Grade and
Size Requirements

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This regulation sets grade
and size requirements for papayas
grown in Hawaii for the 1980 season and
is needed to provide orderly marketing
in the interest of producers and
consumers.
EFFECTIVE DATES: January 1-December
31, 1980.
FOR FURTHER INFORMATION CONTACT.
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION:
Findings. On December 6, 1979, notice
was published in the Federal Register
(44 FR 70176) inviting written comments
not later than December 21, 1979, on
proposed grade and size requirements
applicable to shipments of Hawaiian
papayas during the 1980 season. None
were received.

This regulation is issued under the
marketing agreement and Order No. 928
(7 CFR Part 928). regulating the handling

of payayas grown in Hawaii. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674]. The action is based upon the
recommendation and information
submitted by the Papaya Administrative
Committee, and upon other information.

Practically all the U.S. commercial
papaya production is grown inHawafi.
The fruit is not well known to
consumers in many market areas, and
the thrust of the committee's
promotional activity carried out under
the marketing agreement and order is to
introduce the fruit to prospective
consumers as well as to encourage
increased purchases by those who
already are acquainted with the fruit. To
expand and to maintain markets it is
essential that the fruit offered to
consumers be of a quality that will
result in consumer satisfaction.

The regulation is based upon an
appraisal of the prospective supply and
market situation for papayas during the
period January 1-December 31, 1980. It
is designed to assure consumers of an
adequate supply of acceptable quality
papayas consistent with the quality and
size composition of the crop. The
committee estimates.that 1980
production of Hawaiian papayas will
total 60 million pounds. Disposition
objectives are for'53 million pounds to
fresh sales and the remaining 7 million
pounds to processing outlets. In-state
fresh sales are projected at 13.5 million
pounds for 1980, compared to 10.5
million pounds estimated for 1979. It is
anticipated that out-of-state fresh sales
will amount to 39.5 million pounds, 15
million pounds more than in 1979.

After consideration of all relevant
matters presented, including the
proposal in the notice and other
available information, it is hereby found
that the following regulation is in
accordance with the marketing
agreement and order and will tend to
effectuate the declared policy of the act.

It is further found that good cause
exists for not postponing the effective
date of this regulation until 30 days after
publication in the Federal Register (5
U.S.C. 553) in that (1) shipments of
papayas will be regulated only through
December 31, 1979, by Papaya
Regulation 10, as amended, and, in order
to effectuate the declared policy of the
act, this regulation should be effective
not later than January 1, 1980, to provide
continuity of regulation; (2) this
regulation is the same as that which was
specified in the notice to which no
exceptions were submitted; and (3)
compliance with this regulation will not
require any special preparation on the
part of the persons subject thereto

which cannot be completed by the
effective date hereof.

This regulation has been reviewed
under USDA criteria for implementing
Executive Order 12044. A determination
has been made that this action should
not be classified "significant." A final
impact analysis is available from Malvin
E. McGaha, Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

§ 928.310 Papaya Regulation 10.
Order. (a) No handler shall ship any

container of papayas (except Immature
papayas handled pursuant to § 928.152
of this part):

(1) During the period January 1
through April 15, 1980, to any
destination within the production area
unless said papayas grade at least
Hawaii No. 1, except that allowable
tolerances for defects may total 10
percent: Provided, That not more than 5
percent shall be for serious damage, not
more than I percent for immature fruit,
and not more than I percent for decay:
Provided further, That such papayas
shall individually weigh not less than 11
ounces each.

(2) During the period April 16 through
December 31, 1980, to any destination
within the production area unless said
papayas grade at least Hawaii No. 1,
except that the allowable tolerances for
defects shall be 5 percent: Provided,
That not more than 3 perdent shall be
permitted for serious damage, not moro
than 1 percent for immature fruit, and
not more than 1 percent for decay:
Provided further, That such papayas
individually weigh not less than 13
ounces each.

(3) During the period January 1
through April 15, 1980, to any export
destination unless said papayas grade at
least Hawaii No. 1, except that the
allowable tolerances for defects may
total 10 percent: Provided, That not
more than 5 percent shall be for serious
damage, not more than I percent for
immature fruit, and not more than 1
percent for decay: Provided further,
That such papayas shall individually
weigh not less than 11 ounces each.

(4) During the period April 16 through
December 31,1980, to any export
destination unless said papayas grade at
least Hawaii No. 1, except that they
shall be free from injury caused by
bruises and free from deep scars; and
scars, when scaly, cracked or not
smooth, shall not aggregate a circle
greater than I inch in diameter, or when
smooth shall not aggregate more than 7,5
percent of the surface of the fruit, except
that the total tolerance for all defects
shall not exceed 3 percent: Provided,
That of this amount not more than I
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percent shall be for immature fruit and
not more than 1 percent shall be for
decay: Providedfurther, That such
papayas shall individually weigh not
less than 11 ounces each. -

(b) When~uisddheirin;-"Hawaii'No.-1"
shall have the same meaning as'set forth
in the Standards forHawaii Grown
Papayas, as amended, Subsedtion 5.32,
Section5, Regulation 1, Division of
Marketing and Consumer Services,
Department of Agriculture, State of
Hawaii, issued pursuant to Section 147-
4, Part I, and Section 147-22, Part II,
Chapter'147, Title i1, Volmine 3, Hawaii
Revised'Statutes. All other terms shall
have the same meaning asiwhen usedin
the marke.t"ng agreement and order.
(Secs. 1-19, 48 StaL 31,-as amended, 7 U.S.C.
601-674)

Dated Decemble26,1 979, to become
effective January 1,1980. ,

Charles R. Brader,
Director,-Fruit and Vegetable Division,
Agricultral Markeing Service..
[FR Doc. 79-=46 Filed 2-28.-. &45 am]
BILLING COO3410-2-M

7 CFR Part 1004

[Milk'Order No.-4]

Milk in the Middle Atlantic, Marketing
Area; Order Suspending a Certain
Provision -

AGENCY:. AgriculturalMarketir g Service,
USDA.
ACTION: Suspension of rule.

SUMMAhRY This order suispends an order
provision affecting the regulatory status
of fluid milk distributing plants. The
suspension makes inoperative for
December 1979 and January 1980 the
requirement that a distibuting plant use
at least 40 percent bf its milk for fluid
use before if is eligible to have all of its
milk pooled and priced under the order.
This action was requested by a
regulated handler and will permit
producers who have been regularly
supplying the market to continue to have
their milk pooled and priced under the
order.
DATE: Order of suspension is effective
December 31,1979, for the months of
December 1979 and January 1980.
FOR FURTHER INFORMATIOM CONTACT.
Clayton IL Plumb, Marketing Specialist.
Dairy Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C. 20250, (202) 447-6273.
SUPPLEMENTARY INFORMATION: Prior
document inthis proceeding: Notice of
proposed suspension-issued December
4,1979, published December 7,1979 (44
FR 70483). - - - I -

This order of suspension is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and of thd order regulating the
handlin of milk in the Middle Atflntiol
marketing area:

Notice of proposed rulemaking was
published in the Federal Register (44 FR
70483) concerning a proposed
suspension of a provision of the order.
Interested persons were afforded
opportunity to file written data, views,
and arguments thereon.

§ 1004.7 [Amended]
After consideration of all relevant

material, including the proposal set forth
in the aforesaid notice, data, views, and
arguments-filed thereon, and other,
available information, it is hereby found
and determined that for the months of
December 1979 and January 1980 the
following provision of the order does not
tend to effectuate the declared policy of
the Act: .

In § 1004.7(a) the words "not less than
40 percent".

Statement of Consideration
,The suspension will make inoperative

for December.1979 and January 1980 the
provision that at least 40 percent of the
receipts of milk at a pool distributing
plant be disposed of as Class I milk. The
suspension was requested by Michaels
Dairies, Inc., a proprietary handler who
operates a pool distributing plant.

Michaels Dairies, Inc. indicates that it
expects its Class I disposition to be less
than 40 percent of the milk supply
associated with its distributing plant
because of the cancellation of a
substantial Class I milk contract with
Dover Air Force Base, Dover, Delaware.
The failure of proponent's plant to meet
the pooling requirements would result in
the milk of producers who are regular
suppliers of proponent's fluid milk
requirements not being priced and
pooled under the order.

Maryland and Virginia Milk Producers
Association, Inc. supports the
suspension action. The cooperative
agrees that the pooling problem faced by
proponent represents sufficient need to
take suspension action for the months of
December1979 and January 1980. No
opposition to the proposed suspension
was received.

Suspension of the pooling provision
will afford the handler time to make
changes in its milk procurement and/or
its Class I sales to remedy Its pooling
problem. Without suspension action
there is a threat that producers
supplying proponent's plant will not be
able to share uiiformly with other
producers supplying the market the

proceeds from the Class I sales in the
market. Thus suspension action is
necessary to promote orderlymarketing
conditions.

It is hereby found and determined that
thirty days' notice of the effectivi date'
hereof is impractical, unnecessiry ani'
contrary to the public interst in tit:

(a) This suspension is necessary to
reflect current marketing conditions and
to maintain orderly marketing
conditions in the marketing area in that
milk of some producers who regularly
supply the fluid market 6thervise would
be excluded from the pool, thereby
causing a disruption in the orderly
marketing of milk,

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and

(c) Notice of proposed rulemaking was
given interested parties and they were
afforded opportunity to file written data,
views or arguments concerning this
suspension.

Therefore, good cause exists for
making this order effective upon
publication in the Federal Register.

It is therefore ordered, That the
aforesaid provisions of the order are
hereby suspended for the months of
December 1979 and January 1980.
(Secs. 1-19. 48 Stat. 31, as amended. 7U.S.C.
60-674)

Signed at Washington. D.C., on December
21,1979.
P. R. "Bobby" Smith,
Assistant Secretaryfor Marketing and
Transportatfon Services.
[PR Doe. 7%-3M F~d UIZ--7 &4s am]
BILLM CODE 3410-02-M

NUCLEAR REGULATORY

COMMISSION

10 CFR Part 71

Guidelines for Enforcement of
Transportation Regulations

AGENCY: Nuclear Regulatory
Commission.
ACTION: Guidelines for Enforcement of'
Final Rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) amended on October
29,1979 its regulations for packaging
and transportation of radioactive
material. The amendments were
published in the Federal Register on
November 2,1979 (44 FR 63083] and
became effective on December 3,1979.
The amendments require all shipments
of radioactive material made by NRC
licensees, other than shipients subject
to the regulations of the US. Postal .
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Service, to be made in accordance with
the regulations of the U.S. Department of
Transportation. The regulations were
amended to allow the NRC to inspect
the activities of its licensees involved
with shipment of radioactive materials.

The NRC has issued guidelines which
state how the NRC will enforce the new
regulations. On December 3, 1979, the
NRC issued the following letter to
inform all its licensees subject to this
regulation of the new enforcement
procedures:
FOR FURTHER INFORMATION CONTACT.
James H. Sniezek (301) 492-8980.
SUPPLEMENTARY INFORMATION: To: All
NRC Licensees.
CRITERIA FOR ENFORCEMENT ACTION FOR
FAILURE TO COMPLY WITH 10 CFR 71: The
Commission on October 29, 1979,
amended its regulations in 10 CFR Part
71, effective December 3, 1979,
pertaining to the packaging and
shipment of radioactive material for
transportation. 44 Fed. Reg. 63083 (Nov.
2, 1979). The amended regulations reflect
a concern that the basic cause of many
of the growing number of incidents
involving shipment of radioactive
material can be attributed to the use of
defective shipping containers or to
improper loading and preparation of
packages for shipment. The amendments
do not alter any substantive
requirements but will permit the
Commission to increase its inspection
activities and take enforcement action
where warranted. Therefore, the Criteria
for Determining Enforcement Action and
Categories of Noncompliance with AEC
Regulatory Requirements, dated
December 31, 1974, is being
supplemented to advise licensees of the
guidelines the Office of Inspection and
Enforcement will be using to determine
enforcement action in the area of
transportation.

Accordingly, this is to notify you (1)
that failures to comply with the
requirements of 10 CFR 71 will be
categorized in one of the four severity
levels described in the attached
guidelines and, (2) that severity level I
or II noncompliance will normally result
in either civil penalties or more severe
enforcement action.
General Guidelines for Determining
Severity Levels for Transportation
Enforcement Action I

Seveity level 1974 crteria
I ................. Violation.
II .................................................. Violation.
III .................................................... Infraction.
IV ............... Deficiency.

'The severity levels listed below correspond to
the severity levels in the December 31, 1974 criteria
as follows:

Severity Level I

* Any noncompliance which
contributes to a breach of package
integrity resulting in surface
contamination or external radiation
levels in excess of NRC or DOT
requirements.

* Any noncompliance which
contributes to the existence of surface
contamination or external radiation
levels a factor of two above NRC or
DOT requirements but did not result
from a breach of package integrity.

- Any noncompliance with NRC or
DOT transportation requirements that
contributed to personnel exposure in
excess of the limits set forth in 10 CFR
20.

* Failure to make required initial
notifications associated with the
foregoing noncompliance.

Severity Level II

- Any noncompliance with NRC or
DOT transportation requirements which
contributes to a breach of package
integrity resulting in surface
contamination or external radiation
levels which are not in excess of NRC or
DOT requirements.

o Any noncompliance which
contributes to the existence of surface
contamination or external radiation
levels in excess of, but less than a factor
of two above NRC or DOT requirements
and which did not result from a breach
of package integrity.

* Noncompliance with marking,
labelling, placarding, shipping paper, or
other requirements which could result
in:

(1) Improper identification of the type,
quantity, or form of material or;,

(2) The failure of the carrier or
recipient to exercise adequate controls
or;,

(3) An increase in the potential for
personnel exposure or contamination.

e Failure to make required initial
notifications associated with the
foregoing noncompliance.

Severity Level III

• Any noncompliance involving
package selection or preparation which
does not result in a breach of package
integrity nor surface contamination or
external radiation levels in excess of
NRC or DOT requirements.

Severity Level IV

* Noncompliance with
administrative requirements which
reasonably would not result in improper
identification of radioactive material,
adequate carrier or recipient controls,
nor an increase in the potential for
personnel exposure or contamination.

Dated at Bethesda, Maryland this 14th day
of December, 1979.

For the Nuclear Regulatory Commission.

Victor Steo, Jr.,
Director, Office of Inspection and
Enforcement.
[FR Doc. 79.-39578 Filed 12-28-70; 8:45 am]

BILLING CODE 7590-01-M

FEDERAL ELECTION COMMISSION
11 CFR Parts 107, 114, 120-125 and
9008
[Notice 1979-26]

Presidential Election Campaign Fund:
Federal Financing of Presidential
Nominating Conventions

AGENCY: Federal Election Commission.
ACTION: Final Rule: Announcement of
Effective Date and Deletion of Existing
Regulations.

SUMMARY: On Thursday, November 1,
1979 (44 FR 63036-63045) the
Commission published the text of
revised regulations to implement the
Federal Financing of Presidential
Nominating Conventions which were
submitted to Congress on October 26,
1979, pursuant to 26 U.S.C. 9009(c).
Technical corrections are being
published in a separate rule today.

The revised regulations designated as
11 CFR, Chapter I, Subchapter F, Part
9008 supersede the regulations presently
in 11 CFR, Chapter I, Subchapter B,
Parts 120 through 125.

The Commission announces that the
revised regulations will become
effective as of December 31,1979, and
currently deletes existing regulations
appearing in 11 CFR, Chapter 1,
Subchapter B, and 11 CFR Part 107.
EFFECTIVE DATE: December 31, 1979.
FOR FURTHER INFORMATION CONTACT.
Ms. Patricia Ann Fiori, Assistant
General Counsel, 1325 K Street, N.W.,
Washington, D.C. 20463. (202) 523-4143.
SUPPLEMENTARY INFORMATION: 20 U.S.C.
9009(c) requires that any rule or
regulation prescribed by the
Commission to implement Chapter 95
Title 26, United States Code, be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate prio' to final promulgation. If
neither House of Congress disapproves
the regulations within 30 legislative days
after their transmittal, the Commission
may finally prescribe the regulations in
question. The revised regulations being
made effective by this notice were
transmitted to Congress October 20,
1979. Thirty legislative days passed as
of the close of business December 20,
1979.
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11 CFR, Chapter 1, Subchapter A, Part
107; 11 CFR 114.1(a)(2)(viii); and 11 CFR.
Chapter L'Subchapter F, Part 9008 (44 FR
6309-63045, as corrected by FR Doc. 79-
39609) are effective as of December 31,
1979. Regulations presently appearing at
11 CFR Part 107 and 11 CFR Parts 120
through 125 are hereby deleted as of
December 31,1979.

Dated. December 21,1979. -

Robert O. Ternan,
Chairman, Federal Election Commission.

PART 107 [DELETED]

PARTS 120-125 [DELETED]

11 CFR is amended by deleting Parts
107 and 120-125 and adding a new Part
9008. (See 44 FR 63036 as corrected by
FR Doc. 79-39609 appearing elsewhere
in this issue of the Federal Register.)
[FR Dor. 79-39901 Filed 12-2a-7S; 8:45 am]
BILNG CODE 6715-01-M

11 CFR Parts 107, 114, and 9008

[Notice 1979-25]

Presidential Election Campaign Fund:
Federal Financing of Presidential
Nominating Convention; Correction

AGENCY: Federal Election Commission.

ACTION: Final rule: Correction.

SUMMARY: The Commission makes
technical corrections to the Transmittal
of Regulations to Congress to implemerit
the Federal Financing of Conventions
published on November 1,1979, at 44 FR
63036-63045.

EFFECTIVE DATE: December 31,1979.
FOR FURTHER INFORMATION CONTACT:
Ms. Patricia Ann Fiori, Assistant
General Counsel, 1325 K Street, N.W.,
Washington, D.C. 20453, (202] 523-4143.

The following technical corrections
hereby made to 11 CFR. Parts 107,114,
and 9008:

1.11 CFR 9008.8b](3)(v)(C): delete "11
CFR 9008.8(b)(3](vi]" and insert "11 CFR
9008.8(b)(4)(v]."

2. 11 CFR 9008.8(b ](4)(v](D): delete "11
CFR 9008.8(b](3](vi)" and insert "11 CFR
9008.8(b)(4](v)."

3.11 CFR 9008.10(g)(2): delete
"national party" and insert "national
committee."

4.11 CFR Part 107: After the heading
insert: "Authority 2 U.S.C. § 437."

5.11 CFR Part 114: After the heading
insert: "Authority: 2 U.S.C. § 441b."

Dated. December 21.1979.
Robert 0. Tiernan,
Chairman, Feeral Election Commission.
[FR Do. 79- File6 f 12-23-49 S am
B1LUWN CODE 6715-01-UI

DEPARTMENT OF TREASURY

Comptroller of the Currency

12 CFR Part 12

Recordkeeping and Confirmation
Requirements for Certain Transactions
Effected by National Banks

AGENCY: Comptroller of the Currency.
ACTION: Final rule.

SUMMARY: The Comptroller of the
Currency, on July 24, 1979, adopted 12
CFR Part 12 ("Part 12"] which requires
that national banks that effect certain
securities transactions for customers
provide confirmation of and maintain
records with respect to such
transactions. The provisions of Part 12
are effective as of January 1,1980.
Similar regulations were adopted by the
Board of Governors of the Federal
Reserve System and the Federal Deposit
Insurance Corporation. At the time of
adoption, the three agencies also
requested comment on the confirmation
requirements and on the bank officers
and employees reporting requirements
as they apply to transactions in certain
government obligations. Seventeen
letters of comment were received. The
Comptroller has considered the
comments and is amending the
regulation to limit the applicability of
recordkeeping requirements, internal
policies, and officer and employee
reporting relating to government
securities. Other minor amendments are
also being made.
EFFECTIVE DATE: January 1,1980.
FOR FURTHER INFORMATION CONTACT.
Dean E. Miller, Deputy Comptroller for
Specialized Examinations, Office of the
Comptroller of the Currency,
Washington, D.C. 20219. (202-447-1731].
SUPPLEMENTARY INFORMATION: The
Comptroller of the Currency on July 24,
1979, adopted 12 CFR Part 12 ("Part 12")
(44 FR 43252). Part 12 requires national
banks to establish uniform procedures
and records relating to the handling of
securities transactions for certain
accounts. The provisions of Part 12 are
effective as of January 1, 1980. Any
national bank that effects securities
transactions for customers is required to
maintain specified records and furnish
confirmations of transactions to
customers. Similar regulations have
been adopted by the Board of Governors

of the Federal Reserve System and the
Federal Deposit Insurance Corporation.
At the time of adoption, the three
agencies also requested comment on the
confirmation requirements and on the
bank officers and employees reporting'
requirements as they apply.to-
transactions in certain government
obligations.

Although comment was solicited only
with respect to the confirmation
requirements as they apply to
transactions in U.S. government, federal
agency and municipal securities and on
the bank officers and employeds
reporting requirements as they apply to
transactions in U.S. government or
federal agency obligations, several
commentators commented on sections of
the regulation which had been adopted
previously in final form. The
Comptroller found some of the
comments to have merit and has
amended certain previously adopted
sections in response to these comments.

The following is a summary of the
revisions hereby made with respect to
the subjects upon which comment was
solicited and with respect to other
sections upon which comment was
received. Subjects raised upon which no
change was made are also discussed.

1. Section 12.5(c) requires a national
bank which exercises investment
discretion for an account in an agency
capacity to furnish an itemized
statement at least once every three
months or upon request of the customer
to furnish individual transaction
confirmations within an alternative
time. In response to a comment, Section
12.5(c)(2) has been amended to state
that a bank may charge accounts over
which it exercises investment discretion
in an agency capacity for confirmations
made on a per transaction basis. This
change merely reflects the Comptroller's
prior intent that banks could charge for
furnishing individual confirmations in
agency accounts where the bank
exercises investment discretion.

2. Two banks commented that Section
12.5(c) should be amended to permit the
bank and its customers to agree to a
different arrangement than the quarterly
statement which is required. The
Comptroller has decided that the
quarterly requirement is desirable and is
not so unduly burdensome as to justify
permitting less frequent notificaitons. It
is noted that this requirement is
comparable to the reporting system
required of non-bank investment
advisors.

3. Section 12.5(a) allows a bank and a
customer of a nondiscretionary agency
account to agree in writing to a different
arrangement of notification than set
forth in Section 12.5. One commentator
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stated his understanding that the intent
of the banking agencies in drafting
Section 12.5(a) was to permit a bank and
an agency account customer to agree on
a suitable alterantive reporting system.
The commentator noted that the
placement of this authority under the
"Time of Notification," Section 12.5,
might be interpreted as a grant of
authority for customer and bank to
agree to a different time of notification,
but not to a different form of
notification. This was not the
Comptroller's intent when adopting the
regulation; however, the Comptroller
does not object to a different form of
notification. Accordingly, Section 12.5(a)
has been amended to clarify that a bank
and its agency customers may mutually
agree upon alternative forms of
notification. The Comptroller advises
national banks that any such alternative
form of notification for non-
discretionary agency accounts must be
affirmatively approved by the customer.
A national bank will not be considered
to be in compliance with this Section ff
it interprets a customer's non-response
to a bank communication as constituting
customer approval.

4. Subparagraph id) of Section 12.6,
Securities trading policies and
procedures, requires that bank officers
and employees who make or participate
in making investment recommendations
or who, in connection with their duties,
obtain certain information, report to the
bank on a quarterly basis all securities
transactions made by them or on their
behalf or in which they have a
beneficial interest. Several
commentators suggested changes to
various parts of Section 12.6(d). Many
commentators suggested that bank
officers and employees who purchase
U.S. government and federal agency
securities should not have to report
transactions in those securities. One
commentator noted that "Since the
purpose of the disclosure is to detect
misuse of inside information and
manipulation of the market, and since
such activity seems particularly unlikely
in the marketplace for government
securities, we feel that these securities
should be excepted from the disclosure
requirements." The Comptroller has
concluded that the benefit that would
result from requiring disclosure of
transactions in U.S. government and
federal agency securities is outweighed
by the increased reporting burden. The
rule as amended exempts transactions
in U.S. government and federal agency
securities from the reporting
requirements applicable to bank officers
and employees, and also exempts bank
officers and employees whose duties do

not involve knowledge of or
transactions in securities other than U.S.
governments and federal agency
obligations.

5. Section 12.7(a) exempts banks from
certain recordkeeping requirements if
the bank has an average of less than 200
securities transactions per year for
customers over the prior three calendar
year period. The comment letters
pointed out the importance of
transactions in U.S. government and
federal agency securities in determining
the scope of the 200 securities
transactions exemption. One
commentator noted that by including
transactions in U.S. government and
federal agency securities in the 200
securities transactions per year, the
exemption is not as helpful in relieving
the recordkeeping requirements as it
may appear. The Comptroller has
concluded that the intended purpose of
the 200 securities transactions
exemption can best be accomplished by
excluding transactions in U.S.
government and federal agency
securities from the securities
transactions which are to be counted for
purposes of the 200 securities
transactions exemption and has
accordingly amended Section 12.7(a).

6. A related comment noted that the
requirements of Sections 12.6(a) through
12.6(c), which require written
supervisory policies and procedures
relating to supervision of officers and
employees, fair and equitable allocation
of securities and fair and equitable
crossing or orders could be triggered by
performance of a single customer
accommodation transaction. The 200
securities transactions exemption set
forth in Section 12.7(a) has now been
modified to exempt banks coming within
the exemption from the policy and
procedures requirements of Sections
12.6(a) through 12.6(c).

7. Section 12.4, Form of Notification,
requires that bank furnish a written
confirmation for transactions in U.S.
government securities (other than U.S.
Savings Bonds), federal agency
obligations and municipal securities
(where the bank is not already required
to comply with the rules of the
Municipal Securities Rulemaking Board).
The Comptroller received a few adverse
comments concerning the burden
imposed by extension of confirmation
requirements to transactions in U.S.
government and federal agency
securities. After consideration of these
comments, the Comptroller has
determined that application of the
confirmation requirements to
transactions in U.S. government and
federal agency securities is necessary to

provide customers with appropriate
disclosure. Accordingly, no change has
been made in these requirements as
adopted previously.

8. Comments were received as to the
possible inapplicability of some of the
requirements of Section 12.3,
Recordkeeping, to U.S. government and
federal agency obligations. For example,
the requirement of time stamping was
raised, and the need for disclosure of the
name of the broker where the bank Is a
dealer (and not acting as agent) and is
selling the security to the customer. In
both cases the Comptroller is of the
opinion that the regulation should be
followed, to permit supervision and
examination of the functions and
provide appropriate disclosure to the
customer.

9. For the purpose of Part 12, the term"security" is defined to mean any
interest or instrument commonly known
as a security, whether in the nature of
debt or equity, including any stock,
bond, note, debenture, evidence of
indebtedness or any participation In the
right to subscribe to or purchase any of
the foregoing. One commentator
requested that shares of money market
mutual funds be excluded from the
definition of security pointing out that
the regulation excludes from its
definition alternative sources of
temporary investment of fiduciary funds
which are in themselves usually
included in the portfolio of money
market mutual funds, such as
certificates of deposit, variable amount
master notes and short-term Treasury
bills. The Comptroller is of the opinion
that the fact that a money market
mutual fund involves the intervention of
another manager than the bank deciding
the mix of these investments renders
desirable the disclosure and
recordkeeping requirements of the
regulation. It is noted that the regulation
permits the use of a single order for
multiple account transactions, which
should reduce the potential costs of
recordkeeping. Furthermore, the
comptroller noted that transactions in
money market fund shares derive
primarily from accounts over which the
banks exercise investment discretion
and therefore are not required to be
confirmed on an individual basis except
upon customer request (Section 12.5(b)
and Section 12.5(c)).

10. A question was raised with regard
to the applicability of Part 12 to
employee benefit accounts for which a
national bank acts as Investment
Manager, as defined in Section 3(38) of
the Employees Retirement Income
Security Act of 1974, with another entity
acting as trustee and/or custodian of the
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assets. The Investment Manager concept
permits one bank to be sole trustee of a
pension plan ("Master Trustee"),
rendering to the plan sponsor uniform
accounting reports including cash
statements and valuation statements,
while accepting investment direction as
to specified parts of the pension plan
assets from Investment Managers
(another bank, an insurance company,
or a registered investment advisor).

In the case of a Master Trust the
requirements of the regulation will be
served if either the Master Trustee or
the Investment Manager maintains the
specified records and gives prescribed
statements and confirmations in
accordance with the requirements of
Part 12. Any national bank serving
either as Master Trustee or Investment
manager should ensure that the
requirements of the regulation are being
met, either through performing the
functions required by the regulation
itself or contracting with another party
that that party should do so.
DRAFTING INFORMATION: The principal
drafter of this ruling is Ralph Janvey,
Staff Attorney, Office of the Comptroller
of the Currency, Washington, D.C. 20219.

Authority 12 U.S.C. 24 and 12 U.S.C. 92a.
Adoption of Amendment. Accordingly,

the Comptroller amends 12 CFR Part 12
as set forth below.

PART 12-RECORDKEEPING AND
CONFIRMATION REQUIREMENTS FOR
SECURITIES TRANSACTIONS

1. Section 12.5 is amended by revising
paragraphs (a) and (c) to read as
follows:

§ 12.5 Time of notification.
The time for mailing or otherwise

furnishing the written notification
described in 12 CFR 12.4 shall be five
business days from the date of the
transaction, or if a broker/dealer is
utilized, within five business days from
the receipt by the bank of the broker/
dealer's confirmation, but the bank may
elect to use the following alternative
procedures if the transaction is effected
for.

(a) Accounts (except periodic plans)
where the bank does not exercise
investment discretion and the bank and
the customer agree in writing to a
different arrangement as to the time and
content of the notification; provided,
however, that such agreement makes
clear the customer's right to receive the
written notification within the
prescribed time period at no additional
cost to the customer,

(c) Accounts where the bank
exercises investment discretion in an
agency capacity, in which instance (1)
the bank shall mail or otherwise furnish
to each customer not less frequently
than oice every three months an
itemized statement which shall specify
the funds and securities in the custody
or possession of the bank at the end of
such period and all debits, credits and
transactions in the customer's account
during such period, and (2) if requested
by the customer, the bank shall mail or
otherwise furnish to each such customer
within a reasonable time the written
notification described in 12 CFR 12.4.
The bank may charge a reasonable fee
for providing the information described
in 12 CFR 12.4;

2. Paragraph (d) of § 12.0 is revised.

§ 12.6 Securities trading policies and
procedures.

Every national bank effecting
securities transactions for customers
shall establish written policies and
procedures providing:

(d) That bank officers and employees
who make investment recommendations
or decisions for the accounts of
customers, who participate in the
determination of such recommendations
or decisions, or who, in connection with
their duties, obtain information
concerning which securities are being
purchased or sold or recommended for
such action, must report to the bank,
within ten days after the end of the
calendar quarter, all transactions in
securities made by them or on their
behalf, either at the bank or elsewhere
in which they have a beneficial interest.
The report shall identify the securities
purchased or sold and indicate the dates
of the transactions and whether the
transactions were purchases or sales.
Excluded from this requirement are
transactions for the benefit of the officer
or employee over which the officer or
employee has no direct or indirect
influence or control, transactions in
mutual fund shares or U.S. government
or federal agency obligations, and all
transactions involving in the aggregate
$10,000 or less during the calendar
quarter.

3. Paragraph (a) of § 12.7 is revised.

§ 12.7 Exceptions.
The following exceptions to this Part

shall apply:
(a) The requirements of 12 CFR 12.3(b)

through 12 CFR 12.3(d) and 12 CFR
12.6(a) through 12 CFR 12.6(c) shall not
apply to banks having an average of less
than 200 securities transactions per year
for customers over the prior three

calendar year period, exclusive of
transactions in U.S. government and
federal agency obligations.

Dated: December 21,1979.
John G. Heinann,
Comptroller of the Currency.
(FR Dc. ,-Z,3 FiLed 1Z-2S-M7 .45 am]
BILLING CODE 4310-33-U

FEDERAL RESERVE SYSTEM

12 CFR Part 226

[Reg. Z; Docket No. R-0239]

Truth In Lending; Calculation and
Disclosure of Annual Percentage
Rates

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUM. ARY The Board is adopting
revisions In the requirements of
Regulation Z, Truth in Lending, with
regird to the calculation and disclosure
of the annual percentage rate and other
credit terms. The most important
changes are: (1] adoption of a tolerance
of '/a of 1 percentage point in either
direction from the exact annual
percentage rate, in place of the existing
rounding rule; (2) adoption of simplified
rules for treating minor payment
schedule variations; and (3) expansion
of the protection available to creditors
who have relied in good faith on faulty
calculation tools. The revisions, which
are set forth below, include amendments
to §§ 226.5 and 226.8 of the regulation,
deletion of several Board
Interpretations, and expansion of
Supplement I to Regulation Z. The issues
addressed were the subject of a prior
proposal published by the Board (44 FR
45141, August 1.1979].
EFFECTIVE DATE: January 10, 1980, but
compliance optional until October 1,
1980.
FOR FURTHER INFORMATION CONTACT.
Regarding the regulation: Dolores S.
Smith. Section Chief (202-452-2412),
Ellen Maland, Attorney (202-452-3867],
or Margaret Stewart, Attorney (202-452-
2412), Division of Consumer and
Community Affairs, Board of Governors
of the Federal Reserve System,
Washington, D.C. 20551. Regarding the
economic impact analysis: Thomas A.
Durkin, Economist (202-452-2503),
Division of Research and Statistics,
Board of Governors of the Federal
Reserve System, Washington. D.C.
20551.
SUPPLEMENTARY INFORMATION: (1J
Introduction. In January 1979, the
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Board's staff undertook an extensive
review of the provisions of Regulation Z
relating to calculation and disclosure of
the annual percentage rate. This rate
expresses in percentage terms the cost
of a consumer credit transaction.
Because of its usefulness as a tool for
comparing various credit sources, this
term is considered to be the most
important disclosure required by the
Truth in Lending Act. The Act directs
the Board, as part of its rulemaking
responsibilities, to prescribe rules for
calculating and disclosing this rate.

The review focused primarily on the
variety of special rules in the regulation
regarding annual percentage rate
determination and the absence of
specific guidance in certain areas. The
study was prompted by adoption in
January 1979 of uniform guidelines for
the enforcement of Regulation Z (44 FR
1222, January 4, 1979), efforts by
Congress and the Board to simplify the
requirements of the Act and Regulation
Z, and the Board's Regulatory
Improvement Project.

The proposal published by the Board
last January (44 FR 1116, January 4, 1979)
described five areas in which the Board
believed clarification or further
guidance was necessary, together with
alternative ways of dealing with the
issues raised. Based on the more than
300 comments received in response to
this publication, the Board in August
1979 (44 FR 45141, August 1, 1979],
published specific regulatory changes
which it proposed to make regarding
these issues. The August publication
proposed amendments to §§ 226.5 and
226.8 of the regulation, revision of the
Board's Supplement I (the rules for
determination of the annual percentage
rate], and revision of Volume I of the
Board's Annual Percentage Rate Tables.

Approximately 235 commenters
responded to the August proposal. The
great majority of comments were from
banks and other financial institutions.
Based on these comments and the Board
staffs analysis, the Board now adopts
amendments to § § 226.5 and 226.8,
together with revisions to Supplement I
to Regulation Z. These changes are
discussed below. The Board has decided
not to make the proposed changes to
Volume I of the Board's Annual
Percentage Rate Tables.

In order to assist creditors in adapting
to the requirements of the regulation as
amended, the Board will not require
them to comply with the revised
regulation until October 1, 1980.
However, the Board notes that many of
the revisions, such as the 8 of 1
percentage point tolerance, provide
creditors with greater protection than is
available to them under the existing

regulation. Therefore, the Board has
determined that the revised provisions
should be effective concurrently with
the existing regulation until October 1,
1980. Creditors who have the capability
and who wish to comply with the
revisions before that time may do so,
while creditors who require a longer
period of adjustment may continue to
operate under the existing rules in the
interim. After October 1, 1980, all
creditors will be required to comply
with the new rules.

Set forth below is a discussion of the
changes to be made and the economic
impact of the changes, followed by the
text of the amendments to § § 226.5 and
226.8, and the revised Supplement I to
Regulation Z.

(2) Regulatory Provisions. Tolerance.
Section 226.5(b)(1) sets forth the general
standard of accuracy for calculation and
disclosure of the annual percentage rate
in closed end credit transactions. An
annual percentage rate will be
considered accurate, subject to the
exceptions discussed below, if it is
within Ys of 1 percentage point above or
below the exact annual percentage rate.
Currently, the annual percentage rate
must be disclosed either as an exact rate
or rounded to the nearest of 1
percentage point.

The Board notes that the V of 1
percentage point tolerance is in accord
with the Truth in Lending amendments
now being considered by Congress and
that a large majority of the commenters
addressing this issue supported such a
tolerance. The comments indicated no
basis for applying different tolerance
rules depending on such factors as
length of the transaction or type of
credit extended. Therefore, the tolerance
will be available, as a general rule,
without regard to any distinguishing
factors.

The regulation continues to recognize
both the actuarial method and the
United States Rule method in
calculation of the annual percentage
rate. Under the actuarial method, the
unpaid balance of the obligation is
increased by the finance charge earned
during each unit-period (or fractional
unit-period), and decreased by any
payments made at the end of that
period. Under the United States Rule
method, which is used by many credit
unions, any earned, unpaid finance
charge is not added to the unpaid
balance of the obligation, but is
accumulated separately until such time
as payments are sufficient to pay the
earned unpaid finance charge. A second
characteristic distinguishing this method
from the actuarial method is that no
interest calculation is made until a
payment is received.

In application of the V8 of 1
percentage point tolerance, the accuracy
of the disclosed annual percentage rate
will be judged in accordance with
whichever of these two methods was
used in calculating the disclosed rate. In
transactions involving equal payments
and equal periods, either method will
produce the same annual percentage
rate. In irregular transactions, however,
there may be slight variations In the
annual percentage rate.

Supplement L Supplement I to
Regulation Z, which was first adopted
10 years ago, sets forth equations and
instructions for determining the exact
annual percentage rate. This material,
which is incorporated by reference In
the regulation, is not intended for day-
to-day use by creditors in their lending
operations. Rather, it is used by
manufacturers of calculation tools In
producing and verifying their products.
These products are In turn used by a
great majority of creditors; in this sense,
the supplement provides a standard of
accuracy for the credit Industry.

In its August proposal, the Board
suggested revising Supplement I to
expand the number and variety of
examples, to include explanations and
equations for determining the annual
percentage rate in accordance with the
United States Rule as well as the
actuarial method, and to provide further
guidance on determination of unit-
periods and fractional unit-periods,

With the exception of the material
relating to the United States Rule, the
revisions proposed in Supplement I have
been adopted by the Board. The
material relating to the United States
Rule has not been adopted because the
comments and other information
available to the Board indicated that
there is no compelling need for this
material. In view of the apparent lack of
necessity for such an expansion, the
Board has determined that Supplement I
should continue to be based solely on
the actuarial method. As indicated
above, however, the supplement has
been expanded to provide further
examples and more specificity regarding
the determination of unit-periods and
fractional unit-periods. The existing
Supplement I permits fractional unit-
periods in the denominator for the
actuarial method equation to be
expressed in either a linear or an
exponential form. In order to provide a
more uniform standard, the new
supplement requires the use of the linear
form, which is widely used in the credit
industry.

Board tables and other tools. Section
226.5(b)(2)(i) describes Volumes I and I
of the Annual Percentage Rate Tables.
This material provides creditors with a
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readily-usable calculation tool applying
the technical information contained in
Slipplement I. An anfual percentage
rate computed in accordance with the
instructions in the tables is deemed io
comply with the regulation, even in
those cases where ifs use may produce
an annual percentage rate that falls
outside the general rule on accuracy.
Volume I, the more commonly-used of
the tables, applies to credit transactions
involving equal payment amounts and
periods, as well as to transactions with
an odd first payment, odd first peri6d, or
odd-final payment.

In its August proposal, the Board had
suggested revising Volume I by
expanding the explanatory material
regarding its use, amending the
adjustments needed to accommodate
certain irregularities, and reprinting the
factor tables in 'V of 1 percentage point
rather than of 1 percentage point
increments. The Board has now
determined that the proposed changes
are not warranted. In making this
decision, the Board was particularly
mindful of the possible difficulties
creditors would experience in adjusting
to the new material, as compared to the
relatively slight increase in accuracy
produced-by the revisions. The Board
also notes that this volume has been
widely distributed throughout the credit
industry in the last 10 years,
compounding the -difficulty of
disseminating new material.

Section 226.5(b)(2)(ii) authorizes the
use of any other computation tool,
including charts, tables, computers and
calculators, which produces the same
degree of accuracy as called for by
§ 226.5(b](1).

Single add-on rate. Section 226.5(b)(3)
permits creditors assessing finance-
charges in a certain manner to disclose
an annual percentage rate which may
not meet the general accuracy
requirements of the regulation. Where a
single add-on rate ii applied to all
transactions up to 60 months in length,
the creditor may disclose for all those
transactions the single highest annual
percentage rate. For example, an add-on
rate of $10 per $100 per year would
produce the following a.nual percentage
rates at various maturities: at 3 months,
14.9%; at 21 months. 18.18%; and at 60
months, 17.27%. Under this provision,
the creditor may disclose for-all
transactions up to 60 months an annual
percentage rate of 18.18% (the highest
annual percentage rate). This provision
reflects the current Board Interpretation
§ 226.502. In its August proposal, the
Board had suggested limiting this special
rule to transactions with maturities
greater than 9 months since short-term

transactions produce the greatest degree
of overstatement. As an alternative, the
Board also requested comment on
whether the rule could be eliminated
entirely.

The available evidence indicates that
the present rule may still be necessary
for certain creditors, for short-term
transactions as well as those over 9
months in length. Therefore, the Board Is
retaining the current rule enunciated in
Interpretation § 226.502. For
organizational purposes, however, the
Board is eliminating the interpretation
and placing this special rule in the body
of the regulation itself, as reflected in
§ 226.5(b)(3). The Board emphasizes that
this provision continues to be available
only in transactions which are payable
in equal installments at equal intervals.

Range of balances. Section 226.5(b](41,
like the preceding paragraph, represents
an exception to the general rule on
accuracy of disclosed rates, for creditors
assessing finance charges by a certain
method. This special rule is currently
reflected in § 226.5(c)(2](iv). Under this
rule, creditors applying a single finance
charge to all balances within a specified
range may understate the annual
percentage rate by up to 8% of the actual
rate for the lowest balance, by
disclosing for all balances within that
range the annual percentage rate
computed on the median balance. That
is, if a finance charge of $9 applies to all
balances between $91 and $100, an
annual percentage rate of 107 (the rate
on the median balance] may be
disclosed as the annual percentage rate
for all balances, even though a $9
finance charge applied to the lowest
balance ($91) would actually produce an
annual percentage rate of 10.7%.

In its August publication, the Board
had proposed two alternatives: (1] limit
the special rule to transactions involving
orders by mail or telephone, or (2)
eliminate the special provision entirely.
The available evidence indicates that a
need may continue to exist for this
provision, but only with respect to the
preliminary disclosures made on series
of sales agreements and orders by mail
or telephone. Therefore, the Board is
limiting §-226.5(b)(4) to annual
percentage rates disclosed pursuant to
§§ 226.8(g) (1) and (2) and 220.8(h)(1).

Minor irregularities-annuol
percentage rate.-The'Board is adopting
two provisions, §§ 226.5(b)(5) and
226.8(r), that deal -with the impact of
minor piyment schedule irregularities
on the annual percentage rate, finance
charge and other disclosures. A common
irregularity is an initial payment period
that is longer or shorter than the other
periods; another involves one payment

that differs in amount from the other
payments.

The new § 226.5(b)(5) states that, for
purposes of computing an annual
percentage rate, the irregularity of an
initial payment period may be
disregarded if it is within a specified
number of days longer or shorter than a
regular period. Since first period
irregularities have a greaterimpact on,
the rate in short-term than in long-term
transactions, the provision makes
distinctions based on the length of the
term. The degree of first period.
irregularity that may be ignored under
the new provision is shown in the
following table:
Fora term o Up toIyr A Nkast Ir.. - 1 ys.an'd-

ft Less amn CA'
k10 yrs.

at
7ho L B 6 O=Lr. 13 11 s1,oct. 21 Air.m'.rl
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In addition, any payment Irregularity
that results from an irregularity in the
first period within these specified ranges
could also be disregarded.

This new provision replaces the minor
irregularities provisions in the insting
§ 226.5[d) of the regulation and Board
Interpretation § 226.503. It provides a-
similar approach in defining which
irregularities in the first period may be
disregarded by comparing the number of
days in the irregular period to the
number of days in a regular period. The
new rules are simpler to apply, however,
since they make no distinctions based
on the length of the unit-period.
Elimination of that distinction appears
justified since the effect of first period
variations on the annual percentage rate
is more closely related to the term of the
transaction than to the unit-period's
length; furthermore, dropping the
distinction permits a simpler and more
understandable rule for determining
which irregularities may be disregarded.
The ranges of irregularities specified are
basically those thathave been
applicable to transactions payable
monthly under the existing rules. This
choice was made because a month is the
most common unit-period and because
those ranges are the most generous.

The new provision also differs from
the existing version in its treatment of
variations in payment amounts. The
existing rule requires that the irregular
payment be measured against the
regular payment to see if it falls within
25% or 50% (depending on the
transaction's term) of the regular
payment. If it met that test, it could be
disregarded. The new rule simply states
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that any payment irregularity that
results from a first period irregularity
within the specified ranges may be
ignored. By describing the variation in
payment amount in terms of its cause,
the most common minor irregularity will
be taken care of, while the need to
independently measure the irregular
payment is eliminated.

In its August proposal, the Board had
offered three alternative ways of dealing
with the effect on the annual percentage
rate of payment schedule irregularities.
The most stringest of the alternatives
was to eliminate the minor irregularities
provisions and require all creditors to
disclose a rate meeting the general
standard of accuracy of '/s of 1
percentage point. There was relatively
little support for this approach among
the commenters. The second alternative
suggested was to continue the approach
currently taken and simply improve the
regulatory language. This alternative
received the greatest support from the
commenters. The third option was to
replace the existing provision with one
permitting a larger degree of
overstatement (but a smaller degree of
understatement) where an initial
payment or payment period is irregular.

The board has chosen the second of
the three alternatives by adopting a
provision that provides essentially the
same protections now available to
creditors computing an annual
percentage rate, while simplifying the
determination of which irregularities fall
within the specified ranges.

Minor irregularities-finance charge.
The new § 226.8(r) provides a similar
minor irregularities provision for
purposes of computing and disclosing
the finance charge and the schedule of
payments. It is parallel to the annual
percentage rate provision discussed
above, new § 226.5(b)(5), in that it
defines in the same way the first period
irregularities that may be disregarded. It
differs from both Board Interpretation
§ 226.505 (which it replaces) and the
new § 226.5(b)(5), however, in that it
permits disregarding only variations in
the final payment that result from first
period irregularities. The Board believes
that this limitation is warranted, on the
grounds that adjustments made in other
ways do not require this special
treatment. If an adjustment is made to
the first payment to account for an
irregular first period (for example, where
a first payment due January 1 on a
mortgage loan made on November 20 is
increased to pay the extra 10 days'
interest) or where the charge for the odd
first period is spread out among all the
payments, it is a simple matter to reflect
the adjustments when disclosing the

finance charge and the payment
schedule.

The minor irregularities protection is
needed, however, when the adjustment
for an irregular first period is made at
the end of the transaction. For example,
a credit union making a loan on
November 20 with the first payment due
January 1 will frequently collect
payments that are determined as if there
were a regular first period, but will
accrue interest based on the actual time
the principal is outstanding and will
adjust the final payment to account for
the effect of the long first period. The
new. § 226.8(r) permits the credit union
to disregard the effect of such a practice
in disclosing the finance charge and
payment schedule.

This provision differs from the one
proposed in August in several ways. Its
applicability is not limited to certain so-
called simple interest obligations.
Furthermore, it permits less
overstatement (resulting from long first
periods), while countenancing some
degree of understatement (resulting from
short first periods). The comments
suggested that long first periods are far
more common than short ones and that
the minor irregularities provision should
be expanded to cover them. In addition,
the provision adopted has the advantage
of providing parallel rules for defining
period irregularities for purposes of both
annual percentage rate and finance
charge computation.

It should be noted in connection with
both of the minor irregularities
provisions that creditors are always free
to arrange payment schedules with
irregularities that fall outside the
categories defined in those provisions.
In such cases, a creditor has two
choices: it can take specific account of
the effect such irregularities have on the
disclosures; alternatively, in the case of
the annual percentage rate, it can ignore
the irregularity provided the disclosed
rate is not more than %,s of 1 percentage
point from the true rate.

Certain creditor practices. The new
§ 226.8(s) states that, when making
calculations and disclosures, creditors
may ignore the effect of certain facts or
practices, namely, collecting of
payments in whole cents, changing
dates of payments and advances when
the scheduled date falls on a weekend
or holiday, and the fact that months
have different numbers of days. These
things have very slight effects on
disclosures and the Board believes the
negligible benefit to consumers of taking
account of such matters does not justify
the burden of doing so.

This provision differs from the August
proposal in that the authorization, to,
treat all months as equal is not,

restricted to simple Interest creditors,
and the requirement to mark as an
estimate the finance charge disclosed In
reliance on such a provision has been
deleted.

Faulty calculation tools. Section
226.5(c) represents an extension of the
existing § 226.5(c)(3). Under the latter
provision, an annual percentage rate or
finance charge error that results from an
error in the chart or table used by the
creditor does not violate Regulation Z.
The Board proposed in Its August
publication to extend this provision to
errors resulting from the use of faulty
calculators and computers, or, in the
alternative, to eliminate the provision
entirely. The first alternative-extension
of the protection to all types of
calculation tools-would not have
extended to the software or
programming elements of electronic
calculation tools. This proposal was
suggested in an effort to limit the
protection of the rule to errors beyond
the creditor's control and to alleviate
possible enforcement difficulties in
confirming errors in software,

The comments received by the Board
on this issue clearly supported the
extension of the provision to all
calculation tools, including software
elements of calculators and computers.
The Board believes that this protection
should be made available for all
calculation tools, without regard to type,
and new § 226.5(c), set forth below,
reflects this decision. In the Board's
view, the vast majority of creditors do
not possess the specialized technical
knowledge necessary to evaluate
calculation tools internally and must
continue to rely on the producers of
those tools to provide that knowledge.

The inaccuracies which may be
countenanced by this provision will, In
the Board's view, be offset by the
restrictions imposed on the availability
of the protection. First, the creditor's
reliance on the tool must be in good
faith. This imposes on the creditor a
reasonable degree of responsibility for
assuring that the tool in question
provides the degree of accuracy required
by the regulation. For example, the
creditor might verify the results
obtained by use of the tool by
comparing those results to the figures
obtained by use of another calculation
tool. The creditor might also reasonably
rely on the expertise of the enforcement
agency in making such a determination.

Second, any creditor with reason to
believe that the tool is in fact inaccurate
must promptly discontinue use of that
tool and notify the Federal Reserve
Board of the error. That is, a creditor
who was aware of the error and
continued to use the tool for disclosure
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purposes would nolonger have the- .
protection of -§ 226.5(cl as to inaccurate
disclosures made after that time. The
Board imposes no specific requiremerit -
on creditors with regard to the .-
information contained-inf-the'notification
to the Board; However,, the description
of the tool in question must'be specific
enough to identify the tool. The Board
envisions that the notification-would
normally include the name of the
manufacturer or producer of the tool, a
trade name, or a model name or number.
In describing the error, the creditor need
not identify the specific source of the
error, as-for example by determinig the
steps'in a-calculator program which
produced the-inaccurate esults. While
the creditor is enc6uraged to include its-
opinionregarding the source of the"
error, a description of the erroneous
results and the transactions to which
they relate would be sufficient for
purposes of this requirement. - -

Open end crediL Section 226.5(a),
relating to the delerminatiofn of the
annual percentage rate in d6ien end
credit, has been-retained in its present
form except for the'addition of the % of
1.percentage point tolerance. Thus, an
annual percentage rate' calculated and
disclosed pursuant to § 26.5(a) would
be subject to the same stahidard of'
acctracy as that .ef forth for closed end
credit trafnsictions. The Board staffs
analysis, together with thd comments,
indicates no basis for rm"aking any other
changes in the provisions of § 226.5(a) at
this time.

Effective ddte. In accbrdance with 5
U.S.C. 553(d)(1) and (3), the Board has
determined that the effective date of
these amendments need not be delayed
30 days, but may be issued effective
immed iately, since these amendments
for the most part are less restrictive than
the provisions that they replace. In
addition, compliance with the "
amendments is not required until 9
months have elapsed, thus providing
persons subject to these provisions
sufficient time to analyze their
procedures and tools in light of the
changes made and adjust to the new
requirements. Although mandatory
compliance is not immediately required,
the Board has determined that both the
new and existing provisions shall be in
effect concurrently during the 9-month
interim period so that creditors wishing
and able to take advantage of the new
provisions at this time may do so...

(3) Economic Impact Analysis.
According to §_102 of the Act, Truth in
Lending was intended "to assure a
meaningful disclosure of credit terms so -

that the consumer will be able to .;
compare more readily the various credit,

terms available to him and avoid the
uninformed use of credit... ." However,
in the 10 years since-the effective d6te of
the Act, the complexity of the Act and
its implementingregulation has
presented'serious compliance
difficulties. Despite indications that
most financial institutions have made
good-faith attempts to comply with
Regulation Z, technical violations are
common. In its Annual Report on Truth
in Lending for the Year 1978, the Board
reported that more than four-fifths of the
banks and almost three-fifths of the
credit unions examined that year by the
Federal regulatory agencies were found
not to be in complete compliance with
Regulation Z. This Annual Report
indicated, though, that "for both kinds of
institutions most violations were
nonsubstantive." (Seep. 11, Annual
Report for 1978.) Nonsubstantive
violations include such things as errors
that might arise on account of
misunderstanding the regulation, clerical
errors, carelessness, and oversights that
do not materially affect the accuracy of
the most important disclosures. The
difficulties of complying in good faith
with a complex law and regulation,
along with indications that not all
current provisions of Truth in Lending
are helpful to consumers in shopping for
credit, have prompted Congressional
calls for Truth in Lending simplification.

Earlier tiis year, as part of its own
efforts to simplify its regulations, the
Boad.requested public comment on
certain relatively technical issu-s
concerning methods of calculating and
disclosing annual percentage rates and
finance charges under Regulation Z (44
FR 1116, January 4,1979, and 44 FR
45141, August 1,1979). Each of the
changes resulting from this review
appears to be consistent with the goal of
simplifying the regulation. In general,
the amendments should increase
somewhat the levels of technical
compliance with the regulation without
requiring creditors to make costly
adjustments in their operations. Also,
although technical compliance is made
somewhat easier, it is done without
sacrificing important consumer
protections.

The first major amendment concerns
the degree of tolerance allowed in
disclosures of annual percentage rates
which would comply with Regulation Z.
Existing § 226.5(b) of Regulation Z
requires, as a general rule, that the
annual percentage rate disclosed be -
either the precise rate or the precise rate
rounded to the nearest Y4 of
percentage point. Apparently some
creditors have interpreted this provision.
to be a true tolerance, whichit Is not.

The amendment will permit a fixed
tolerance of ± % of 1 percentage point
on all transactions, which is the
tolerance proposed in the Truth in
Lending Simplification Act that has
passed the Senate. The amendment wit
have the effect of bringinginto - -
compliance some transactions which
are, technically, not in compliance
because of misconceptions about or
errors in using the rounding rule.
Consumer protections should not be
sacrificed because the tolerance allowed
to aid compliance is relatively narrow.
At present, there is no available
evidence that consumers make credit
decisions on the basis of variations in
annual percentage rates as small as %s
of 1 percentage point. In terms of dollars
and cents, a tolerance of % of 1
percentage point is about 7"cents per
$100 financed on 12-month loans and
about 22 cents per $100 on 36-month
loans. On larger, longer-term loans like
mortgages where Vs of 1percentage
point may be more significant in
absolute dollar terms, it is still a small
proportion of the annual percentage rate
at current market levels.

The second majoramendment
concerns the part of Regulation Z known
as the minor irregularities rule:A
relatively narrow tolerance, such as the
tolerance resulting from either the % of
1 percentage point rule or the rule of
rounding to the nearest Vs of 1
percentage point, maynot be sufficient
to ease certain compliance problems in
cases involving irregular payments.
Creditors often arrange, mostly for the
convenience of their customers,
payment patterns which allow minor
irregularities in the schedule of
payments. A common example is an
abnormally long first period so that
monthly payments can be due on the
customer's payday. The problem is that
on loans with relatively short maturities
a long (or short) first payment or other
irregularity may cause the true annual
percentage rate to deviate from the
disclosed rate by more than the allowed
tolerance. The result is an added burden
for creditors attempting to comply with-
the regulation in good faith but also
trying to satisfy the payment period
desires of their customers. For this
reason Regulation Z allows, in effect,
wider tolerances for certain variations
in payment amounts and patterns that
fall within the minor irregularities
provisions.

The existing minor irregularities rule
is complex. It allows a payment to be
classified as regular for purposes of
computing an annual percentage rate if
It varies in size from regular payments
by no more than a certain percentage. It
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also permits a first payment period to be
treated as regular if it varies from the
other periods by no more than a certain
number of days. The number of days in
first periods that may be counted as
regular depends upon the frequency of
payment and upon the original maturity
of the loan contract. All other payments
must be equal in size and be scheduled
at equal intervals.

The new minor irregularities
provisions appear to be a useful
simplification because they achieve the
basic purpose of the minor irregularities
rule-reducing the compliance burden
for creditors attempting to accommodate
customers-and it makes the present
rule clearer and easier to understand.
This approach, together with the
tolerance rule, should aid good-faith
compliance efforts somewhat, especially
for newer or smaller creditors not as
familiar with the technicalities of
Regulation Z but attempting to comply
without the aid of expensive legal
advice or calculating equipment. For two
reasons it does not seem that
understatement or overstatement of the
annual percentage rate disclosed as a
result of the minor irregularities rule is
harmful to consumers. First, if a long
first period or a smaller first payment is
counted as regular under the minor
iriegularities rule, to the extent that the
disclosed rate varies from the exact
annual percentage rate, the exact rate
will be lower. Since a long first period is
probably the most frequent minor
irregularity, consumers generally will
not be burdened with annual percentage
rates higher than those disclosed.
Second, minor irregularities in the first
period are often arranged for the
convenience of consumers after the
essentials of the credit offer are
accepted. As a result, variations in
annual percentage rates resulting from
minor irregularities in such cases are not
likely to be very useful in credit
shopping.

The third major provision concerns
extending to users of calculating
equipment the existing protection from
liability provided to creditors relying in
good faith on faulty charts or tables. In
many cases the sophistication of the
technical skills needed to evaluate the
performance of these tools requires
creditors to rely on the assurances of
manufacturers. On occasion, minor
errors beyond their control could subject
creditors to major litigation costs and
civil penalties. Although the /s of 1
percentage point tolerance may obviate
the need for protection from some minor
errors, protection for a creditor using
calculating devices and computers in
good faith appears reasonable.

Consumer's interests should be
protected by the fact that conscious
errors or continued use of devices
known to produce erroneous results
would subject creditors to the penalties
of Truth in Lending, as with any other
violation. Furthermore, protection for
creditors using calculating devices and
computers in good faith should facilitate
the adoption of improved calculating
equipment.

(4) Text of Amendments. In
consideration of the foregoing and
pursuant to the authority granted in
§ 105 of the Truth in Lending Act (15
U.SC. 1604 (1970)), the Board amends
Regulation Z (12 C.F.R. Part 226) as
follows:

§ 226.5. [Amended]
1. Effective October 1, 1980, existing

§ 226.5(a) is amended by deleting both
the title "General rule-open end credit
accounts" and the first sentence
beginning "The annual percentage rates
for open end credit" and ending
"nearest quarter of I percent."; § § 226.5
(b) through (e), Interpretations
§ § 226.500, 226.503, and 226.505, and
Supplement I to Regulation Z are
rescinded.

2. Effective January 10, 1980 § 226.5 is
amended by amending paragraph (a)
and revising paragraphs (b) and (c) in
their entirety. Section 226.8 is amended
by adding paragraphs (r) and (s) and
Supplement I to Regulation Z, to read as
follows:

§ 226.5. Determination of annual
percentage rate.

(a) Open end credit-general rule. The
annual percentage rate is a measure of
the cost of credit, expressed as a yearly
rate. An annual percentage rate shall be
considered accurate if it is not more
than 1/a of 1 percentage point above or
below the annual percentage rate
determined in accordance with this
section.

(b) Credit other than open end. (1)
General rule. The annual percentage
rate is a measure of the cost of credit,
expressed as a yearly rate, which
relates the amount and timing of value
received by the consumer to the amount
and timing of payments made. The
annual percentage rate shall be
determined in accordance with either
the actuarial method or the United
States Rule method and shall be
considered accurate if it is not more
than 's of 1 percentage point above or
below the annual percentage rate
determined in accordance with
whichever method is used.
Explanations, equations and
instructions for determining the annual

percentage rate is accordance with the
actuarial method are set forth in
Supplement I, which Is incorporated in
this Part by reference.

(2) Computation tools. (i) The
Regulation Z Annual Percentage Rate
Tables produced by the Board may be
used to determine the annual percentage
rate, and any such rate determined from
these tables in accordance with the
instructions contained therein will
comply with the requirements of this
section. Volume I of the tables applies to
single advance transactions involving up
to 480monthly payments or 104 weekly
payments. It may be used for regular
transactions, and for transactions with
any of the following irregularities: an
odd first period, an odd first payment,
and an odd final payment. Volume II
applies to transactions Involving
multiple advances and any type of
payment or period irregularity.

(ii) Creditors may use any other
computation tool in determining the
annual percentage rate so long as the
annual percentage rate so determined
equals the annual percentage rate
determined in accordance with
Supplemental I, within the degree of
accuracy set forth in paragraph (b)(1) of
this section.

(iii) Supplement I and Volumes I and
II may be obtained from any Federal
Reserve Bank or from the Board In
Washington, D.C. 20551.

(3) Single add-on rate transactions. If
a single add-on rate is applied to all
transactions with maturities up to 60
months and if all payments are equal In
amount and period, a single annual
percentage rate may be disclosed for all
such transactions, provided that It Is the
highest annual percentage rate for any
such transaction.

(4) Certain transactions involving
ranges of balances. For purposes of
disclosing the annual percentage rate
referred to in §§ 226.8(g) (1) and (2)
(Orders by mail or telephone) and
226.8(h)(1) (Series of sales), if the same
finance charge is imposed on all
balances within a specified range of
balances, the annual percentage rate
computed for the median balance may
be disclosed for all of the balances.
However, if the annual percentage rate
computed for the median balance
understates the annual percentage rate
computed for the lowest balance by
more than 8% of the latter rate, the
annual percentage rate shall be
computed on whatever lower balance
will produce an annual percentage rate
which does not result in an
understatement of more than 8% of the
rate determined on the lowest balance.

(5) Payment schedule irregularities. In
determining and disclosing the annual
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percentage rate, a creditor may,
disregard an irregularity-in the first
period so that falls within, the limits
described below and any payment
schedule irregularity that results from
the irregular first period.

(i) For transactions in which the
term -4 is less than 1 year: a first period
not mote than 6 days shorter or 13 days
longer than a regular period;

(ii) For transactions inwhich the term
is at least I year and less than 10 years:
a first period not more than 11 days
shorter or 21 days longer than a regular
period; or

(iii) For transactions in which the term
is at least 10 years: a first period shorter
than or not more than 32 days longer
than a regular period."

(c) Errors in calculation tools. An
error in disclosure of the annual
percentage rate or finance charge shall
not, in itself, be considered a violation
of this Part ifi

(1) The error resulted from a
corresponding error in anycalculation
tool, such as a chart, table, calculator or
computer, used in good faith by the
creditor, and

(2) Upon discovery of the error, the
creditor promptly

(i) Discontinues use-of that calculation
tool for disclosure purposes, and

(ii) Notifies the Board in writing of the
error in the calculation tool. The
notification shall include an
identification of the tool and a
description of the error, and shall be
addressed to the Division of Consumer
and Community Affairs, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551.

§ 226.8 Credit other than open end-
specific disclosure.,

(r) Payment schedule irregularities. In
determining and disclosing the finance,
charge and the payment schedule under
paragraph (b)(3) of this section, a
creditor may disregard an irregular final
payment or portion of a final payment
that results from an irregular first
period 111 within the limits described
below and may treat the irregular first
period as if it were regular.

kFor purposes of this paragraph, the "first
period" is the period from the date on which the
finance charge begins to be earned to the date of the
first payment, and the "term" is the period from the
date on which the finance charge begins to be
earned to the date of the final payment

2= For purposes of this paragraph, the "first
period" is the period from the date on which the
finance charge begins to be earned to the date of the
first payment, and the "term" is the period froin the
date on which the finance charge begins to be
earned to the date of the final payment ,

(i) For transactions in which the
term 1 is less than 1 year a first period
not more than 6 days shorten or 13 days
longer than a regular period;. .

(ii) For transactions in which the term
is at least 1 year and less than 10 years:
a first period not more than 11 days .
shorter or 21 days longer than a regular
period; or

. (iii) For transactions in which the term
is at least 10 years: a first period shorter
than or not more than 32 days longer
than a regular period.

(s) Disregarding certain practices. In
making calculations and disclosures, a
creditor need not take into account the
,effects of the following:

(1) The fact that payments are
collected in whole cents;

(2) The fact that the dates of payments
and advances are changed because the
scheduled date falls on a Saturday,
Sunday, or holiday; and

(3) The fact that months have different
numbers of days.

Supplement I to Regulation Z
Rules for Determining the Annual Percentage
Rate for Other than Open End Credit
Transactions Pursuant to § 226.5(b) of
Regulation Z

I Introduction
Section 226.5(b) of Regulation Z provides

that the annual percentage rate for other than
open end credit transactions shall be
determined in accordance with either the
actuarial method or the United States Rule
method. This supplement contains an
explanation of the actuarial method as well
as equations, instructions and examples of
how this method applies to single advance
and multiple advance transactions and
transactions involving required deposit
balances (as defined in § 22.8[e) of the
regulation).

Under the actuarial method, at the end of
each unit-period (or fractional unit-period)
the unpaid balance of the amount financed Is
increased by the finance charge earned
during that period and is decreased by the
total payment (if any) made at the end of that
period. The determination of unit-periods and
fractional unit-periods shall be consistent
with the deruitions and rules in Sections H1
(C], (D) and (E) and the general equation In
Section II (H .

In contrast, under the United States Rule
method, at the end of each payment period.
the unpaid balance of the amount financed Is
increased by the finance charge earned
during that payment period and is decreased
by the payment made at the end of that
payment period. If the payment is less than
the finance charge earned, the adjustment of
the unpaid balance of the amount rmanced Is
postponed until the end of the next payment
period. If at that time the sum of the two
payments is still less than the total accrued
finance charge for the two payment periods,
the adjustment of the unpaid balance of the
amount financed is postponed still another
payment period and so forth.

IL Instructions and Equations for the
Actuarial Method

(A) General rule. The annual percentage
rate shall be the nominal annual percentage
rate determined by multiplying the unit-
period rate by the number of unit-periods in a-"
year.

(B) Term of the transaction. The term of the
transaction begins on the date of its
consummation, except that if the finance
charge or any portion of it is earned
beginning on some other date, the term
begins on that other date. The term ends on
the date the last payment is due, except that
if an advance Is scheduled after that date, the
term ends on the later date. For computation
purposes, the length of the term shall be
equal to the time interval between any point
in time on the beginning date to the same
point In time on the ending date.

(C) Definitions of time intervals. (1) A
period Is the interval of time between
advances or between payments and includes
the interval of time between the date the
finance charge begins to be earned and the
date of the first advance thereafter or the
date of the first payment thereafter, as
applicable.

(2) A common period Is any period that
occurs more than once in a transaction.

(3) A standard interval of time is a day,
week. semlmonth. month, or a multiple of a
week or a month up to, but not exceeding. 1
year.

(4) All months shall be considered equal.
Full months shall be measured from any point
in time on a given date of a given month to
the same point In time on the same date of
another month. Ifa series of payments [or
advances) Is scheduled for the last day of
each month, months shall be measured from
the last day of the given month to the last day
of another month. If payments (or advances]
are scheduled for the 29th or 30th of each
month, the last day of February shall be used
when applicable.
(D) Unit-period. (1) In all transactions other

than a single advance, single payment
transaction, the unit-period shall be that
common period, not to exceed 1 year, that
occurs most frequently in the transaction.
except that

(a) If 2 or more common periods occur with
equal frequency, the smaller of such common
periods shall be the unit-period or

(b) If there is no common period in the
transaction, the unit-period shall be that
period which Is the average of all periods
rounded to the nearest whole standard
interval of time. If the average is equally near
2 standard intervals of time, the lower shall
be the unit-period.

(2) In a single advance, single payment
transaction, the unit-period shall be the term
of the transaction, but shall not exceed 1
year.

(E) Number of unit-perods between 2 given
dates. (1) The number of days between 2
dates shall be the number of 24-hour intervals
between any point in time on the first date to
the same point in time on the second date.

(2) If the unit-period is a month, the number
of full unit-periods between 2 dates shall be
the number of months measured back from
the later date. The remaining fraction of a
unit-period shall be the number of days
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measured forward from the earlier date to the
beginning of the first full unit-period, divided
by 30. If the unit-period is a month, there are
12 unit-periods per year.

(3) If the unit-period is a semimonth or a
multiple of a month not exceeding 11 months,
the number of days between 2 dates shall be
30 times the number of full months measured
back from the later date, plus the number of
remaining days. The number of full unit-
periods and the remaining fraction of a unit-
period shall be determined by dividing such
number of days by 15 in the case of a
semimonthly unit-period or by the
appropriate multiple of 30 in the case of a
multimonthly unit-period. If the unit-period is
a semimonth, the number of unit-periods per
year shall be 24. If the number of unit-periods
is a multiple of a month, the number of unit-
periods per year shall be 12 divided by the
number of months per unit-period.

(4] If the unit-period is a day, a week, or a
multiple of a week, the number of full unit-
periods and the remaining fraction of a unit-
period shall be determined by dividing the
number of days between the 2 given dates by
the number of days per unit-period. If the
unit-period is a day, the number of unit-
periods per year shall be 365. If the unit-
period is a week or a multiple of a week, the
number of unit-periods per year shall be 52
divided by the number of weeks per unit-
period.

(5) If the unit-period is a year, the number
of full unit-periods between 2 dates shall be
the number of full years (each equal to 12
months] measured back from the later date.
The remaining fraction of a unit-period shall
be:

(a] The remaining number of months
divided by 12 if the remaining interval is
equal to a whole number of months, or

(b) The remaining number of days divided
by 365 if the remaining interval is not equal to
a whole number of months.

(6) In a single advance, single payment
transaction in which the term is less than a
year and is equal to a whole number of
months, the number of unit-periods in the
term shall be 1, and the number of unit-
periods per year shall be 12 divided by the
number of months in the term.

(7] In a single advance, single payment
transaction in which the term is less than a
year and is not equal to a whole number of
months, the number of unit-periods in the
term shall be 1, and the number of unit-
periods per year shall be 365 divided by the
number of days in the term.

(F) Percentage rate for a fraction of a unit-
period. The percentage rate of finance charge
for a fraction (less than 1] of a unit-period
shall be equal to such fraction multiplied by
the percentage rate of finance charge per
unit-period.

(G] Symbols. The symbols used to express
the terms of a transaction in the equation set
forth in Section II (H) are defined as follows:
Ak=The amount of the kth advance.
qk=The number of full unit-periods from the

beginning of the term of the transaction
to the kth advance.

ek =The fraction of a unit-period in the time
interval from the beginning of the term of
the transaction to the kth advance.

m=The number of advances.

Pj=The amount of the jth payment.
tj=The number of full unit-periods from the

beginning of the term of the transaction
to the jth payment.

fj=The fraction of a unit-period in the time
interval from the beginning of the term of
the transaction to the jth payment.

n=The number of payments.
i=The percentage rate of finance charge per

unit-period, expressed as a decimal
equivalent.

Symbols used in the examples shown In
this supplement are defined as follows:

a The present value of 1 per unit-period for x unit-

periods, first payment due immediately.

1+ 1 + 1

(1+i)

+. ... ......... + 1
x-1(l+i)

w - The number of unit-periods per year.
I = wi x 100 - The nominal annual percentage rate.

(H] General equation. The following equation sets forth the relationship among the terms of

a transaction:

I + 2
q q

(1+e i)(l+i) 1 (l+e i)(l+i) 2
1 2

q
(1+e i)(l+i) M

in

1 + 2
t t(1.+f i)(1.+i 1 (I+f )(1.+i) 2

(I) Solution of general equation by iteration
process. The general equation in Section
I(H), when applied to a simple transaction in
which a loan of $1000 is repaid by 36 monthly
payments of $33.61 each, takes the special
form:

33.61 a

(1+i)

n
t

(1+f i)(1+i) n

Step 1:
Let I,=estimated annual percentage

rate=12.50%
Evaluate expression for A, letting l=I/

(lOOw)=.010416667
Result (referred to as A')=1004.074391

Step 2:
Let 12=I1+.1=12.60%
Evaluate expression for A, letting 1=,/

(loow)=.010500000
Result (referred to as A")=1003.235300

Step 3:
Interpolate for I (annual percentage rate:

I = I + .IA-
1 (A' -A'J

- 12.50 + .1 i.ooo.oooooo - 1004.674391) -

L(100 3 .23 536 6 - 1004.674391)J

Step 4:
First iteration, let I=12.82483042% and

repeat
Steps 1, 2, and 3 obtaining a new

1=12.82557859%
Second iteration, let I==12.82557859% and

repeat
Steps 1, 2, and 3 obtaining a new

1=12.82557529%
In this case, no further iterations are

required to obtain the annual percentage
rate correct to two decimal places,
12.83%.

When the iteration approach is used, it is
expected that calculators or computers will
be programmed to carry all available
decimals throughout the calculation and that
enough iterations will be performed to make
virtually certain that the annual percentage
rate obtained, when rounded to two
decimals, is correct.

Annual percentage rates in the examples
below were obtained by using a 10 digit
programmable calculator and the iteration
procedure described above.

12.82483042 Z

III. Examples for the Actuarial Method
(A) Single advance transaction, with or

without an odd first period, and otherwise
regular. The general equation in Section II
(H can be put in the following special form
for this type of transaction:

A - 1 '

(1+fi)(1+i)

Example (A)(1): Monthly payments (regular
first period

Amount advanced (A)=$5000. Payment
(P]=$230.

Number of payments (n)=24,
Unit-period=1 month. Unit-periods per

year (w)=12.
Advance, 1-10-78. First payment, 2-10-70.
From 1-10-78 through 2-10-78=1 unit-

period. (t=l; f=O]
Annual percentage rate

(I) =wl=.0969=9.69%
Example (A)(2): Monthly payments (long first

period)
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Amount advanced (A) =$000. Payment
(P)=$200.

Number of payments (n]=36.
Unit-period=l month. Unit-periods per

year (w=12.
Advance. 2-10-78. First payment. 4-1-78.
From 3-1-78 through 4-1-78=1 unit-period.

(t=l)
From 2-10-78 through 3-1-78=19 days.

(f=19/30)
Annual percentage rate

(I =i=.1182=1.82%
Example (AJ(3J: Semimonthly payments

(short first period)
Amount advanced (A)=$5000. Payment

(P)=S219.17.
Number of payments (n) =24.
Unit-period= month. Unit-periods per

year (-v)=24.
Advance, 2-23-78. First payment. 3-1-78.

Payments made on Ist ind 16th of each
month.

From 2-23-78 through 3-1-78= 8 days.
(t=0, f=%s)

Annual percentage rate
} =wi=.1034=10.34%

Example (A)(4): Quarterly payments (long
first period)

Amount advanced (A)=$10,000. Payment
(P}=$385.

Number of payments (n)=40.
Unit-period=3 months. Unit-periods per

year (w)=4.
Advance. 5-23-78. First payment 10-1-78.
From 7-1-78 through 10-1-78=i unit-

period. (t=l)
From 6-1-78 through 7-1,-78=1 month=30

days. From 5-23-78 through 6-1-78=9
days. (f=3 %o)

Annual percentage rate
(g)=%i=.0897=8.97%

Example (A)(5): Weekly payments (long first
period)

Amount advanced (A)=$500. Payment
(P}=$17.60.

Number of payments (n)=30.
Unit-period=l week. Unit-periods per year

(w)=52.
Advance, 3-20-78. First payment. 4-21-78.
From 3-24-78 through 4-21-78=4 unit-

periods. (t=4)
From 3-20-78 through 3-24-78=4 days.

(f=4/7)
Annual percentage rate

[1]=wi=.1496=14.95%
(B) Single advance transaction, with an

odd first payment, with or without an odd
first period, and otherwise regular. The
general equation in Section 11(H) can be put
in the following special form for this type of
transaction:

A- 1 + I
t

(1+fi)(1+i) 1+)

Example (B )[1): Monthly payments (regular
first period and irregular first payment)

Amount advanced (A)=$5000. First
payment (P=$250.

Regular payment (P3 =230. Number of
payments (n)=24.

Unit-period=l month. Unit-periods per
year Cw]=12.

Advance, 1-10-78. First payment. 2-10-78.
From 1-10-78 through 2-10-78=1 unit-

period. (t=l; f=0)
Annual percentage rate

(B=wi=.1008=10.08%
Example (B)(2): Payments every 4 weeks

long first period and irregular first
payment)

Amount advanced (A) =$400. First
payment [P)=S39.50.

Regular payment [P)=S3E.31. Number of
payments (n)=12.

Unil-period=4 weeks. Unit-periods per
year (w)= 5 V=13.

Advance, 3-18-78. First payment. 4-20-78.
From 3-23-78 through 4-20-78=1 unit-

period. (t=l)
From 3-18-78 through 3-23-78=5 days.

(f=%B)
Annual percentage rate

(l)=w=.2850=28.5o%
(C) Single advance transaction. with an

odd final payment, with or without an odd
first period and otherwise regular. The
general equation In Section 11(Hcan be put

- in the following special form for this type of
transaction:

A 1 ~ + Pa
a-i

Example (C)(1): Monthly payments (regular
first period and irregular final payment).

Amount advanced (A) =5000. Regular
payment P) =S230.

A- 1

C1+fi1(l+i)1 L
Example (D[1): Monthly payments (regular

first period. Irregular first payment and
irregular final payment)

Amount advanced (A)=S5000. First
payment [Pd=S230.

Regular payment (P)=S230. Final payment
(Pj=3s280.

Number of payments (n)=24. Unit-
period=l month.

Unit-periods per year (w)=1..
Advance. 1-10-78. First payment. 2-10-78.
From 1-10-78 through 2-10-78=i unit-

period. (t=l; f=0)
Annual percentage rate

(1)=wlv=.1090=I0.90%
Example (DJ(2): Payments every two months

(short first period, irregular first
payment. and irregular final payment)

Amount advanced (A)= 38000. First
payment (P,)=$449.38.

Regular payment (P)=3465. Final payment
(P)=S200.

Form 1 - Term less than 1 year:

Fina payment (Pj=S280. Number of
payments (n)=24.

Unlt-perlod=1 month. Unit-periods per
year (w)=i2.

Advance. 1-10-78. Frst payment. 2-10-78.
From 1-10-78 through 2-10-78=1 unit-

period. (t=l: f=0)
Annual percentage rate

l)=Ivwi=.1050=10.507
Example [C][2): Payments every 2 weeks

(short first period and irregular final
payment)

Amount advanced (A) =SZOo. Regular
payment (P)=S9.50.

Final payment [P.) =S30. Number of
payments (n]=20.

Unit-period=Z weeks. Unit-periods per
year (w)=5212=2.

Advance. 4-3-78. First payment, 4-11-78.
From 4-3-78 through 4-11-78=8 days.

(t=0o, f=8/14)
Annual percentage rate

(I)=vl=.1222=12.22S
(D) Single advance trensaction, with an

odd first payment. odd fin l payment. with or
without an oddfirt peiod and othenvise
regular. The general equation in Section H
[H can be put In the following special form
for this type of transaction:

Pa P
+ 1+ a

(1+1) (1+1)a-.

Number of payments (n)=20. Unit-
perod=2 months.

Unit-periods per year (w)=12/2=&.
Advance. 1-10-78. First payment, 3-1-78.
From 2-1-78 through 3-1-78=1 month.

From 1-10-78 through 2-1-78=22 days.
(t=0; f=52/0)

Annual percentage rate
(Q)=wi=.0730=7.XO%

(E) Single advance, single payment
transaction. The general equation in Section
H (H can be put in the special forms below
for single advance, single payment
transactions. Forms I through 3 are for the
direct determination of the annual percentage
rate under special conditions. Form 4 requires
the use of the Iteration procedure of Section H
(I) and can be used for all shle advance,
single payment transactions regardless of
term-

- 10. P

Form 2 - Ter more than 1 year but less than 2 years:

I-50{[ +0 + 4f( _- ] -(1+ 0

Form 3 - Term equal to exactly a year or exact multiole of a year.
r 100 G.A)

For= 4 - pca ofo r ieation procedure (no restriction on ter)

A- P
t

(1 + fi)(l + i)

Example (E){i): Single advance, single
payment (term of less than 1 year,
measured in days)

Amount advanced (A)=S1000. Payment
(P)=$1o0.

Unit.perod=255 days. Unit-period per
year (w]=355/255.

Advance, 1-3-78. Payment. 9-15-78.
From 1-3-78 through 9-15-78=255 days.

(t=0;f=o)

4



77148 Federal Register / Vol. 44, No. 251 / Monday, December 31, 1979 / Rules and Regulations

Annual percentage rate
(I)=wi=.1145=11.45%. (Use Form I or
4.)

Example (EJ(2): Single advance, single
payment (term of less than 1 year,
measured in exact calendar months)

Amotint advanced (A)=$1000. Payment
(P] =$1044.

Unit-perod=6 months. Unit-periods per
year (w) =2.

Advance, 7-15-78. Payment, 1-15-79.
From 7-15-78 through 1-15-79=6 mos.

(t=l; f=0)
Annual percentage rate

(I =wi=.0880=8.80%. (Use Form 1 or 4.)
Example (E)(3): Single advance, single

payment (term of more than 1 year but
less than 2 years, fraction measured in
exact months)

Amount advanced (A) =$1000. Payment
(P) =$1135.19.

Unit-period=1 year. Unit-periods per year
(w)=L.

Advance, 7-17-78. Payment, 1-17-80.
From 1-17-79 through 1-17-80=1 unit

period. {t=l)
From 7-17-78 through 1-17-79=6 mos.

(f=6/12)
Annual percentage rate

(I)=wi=.876=8.76%. (Use Form 2 or 4.)
Example (E)(4): Single advance, single

payment (term of exactly 2 years)
Amount advanced (A)=$1000. Payment
(P) =$1240.

Unit-period =1 year. Unit-periods per year
(w)=1.

Advance, 1-3-78. Payment, 1-3-80.
From 1-3-78 through 1-3-79=1 unit-period.

(t=2, f=0)
Annual percentage rate

(I)=wi=.1136=11.36%. (Use Form 3 or
4.)

(F) Complex single advance transaction.
Example (F)(1): Skipped payment loan

(payments every 4 weeks)
A loan of $2135 is advanced on 1-25-78. It

is to be repaid by 24 payments of $100
each. Payments are due every 4 weeks
beginning 2-20-78. However, in those
months in which Z.payments would be
due, only the first of the two payments is
made and the following payment is
delayed by 2 weeks to place it in the next
month.

Unit-period=4 weeks. Unit periods per
year (w) =52/4=13.

First series of payments (single payment)
occurs 26 days after 1-25-78. (h =0;
f1=26/28)

Second series of payments begins 9 unit-
periods plus 2 weeks after 2-20-78.
(t2=10; f2=12/28]

Third series of payments begins 6 unit-
periods plus 2 weeks after start of
second series. (t.=16; f.=26/28)

Last series of payments begins 6 unit-
periods plus 2 weeks after start of third
series. (t4=23; f.=12/28)

The general equation in Section H " can
be written in the special form:

100 y 100a
2135 9- -- + 6-1

10I(1+(26/28)1 C1+(12/28)i)(1+i)

Annual percentage rate
{W}=w=.120=1200%
Example (F(2): Skipped payment loan plus

single payments
A loan of $7350 on 3-3-78 is to be repaid by

three monthly payments of $1000 each
beginning 9-15-78, plus a single payment
of $2000 on 3-15-79, plus 3 more monthly
payments of $750 each beginning 9-15-n
79, plus a final payment of $1000 on 2-1-
80.

Unit-period=1 month. Unit-periods per'
year (w)=12.

7350 =

First series of payments begins 0 unit-
periods plus 12 days after 3-3-78, (t=0;
f,=12/30)

Second series of payments (single
payment) occurs 12 unit-periods plus 12
days after 3-3-78. (t=12; f2=12/30)

Third series of payments begins 18 unit-
periods plus 12 days after 3-3-78. (t.-10:
f3=12/30)

Final payment occurs 22 unit-periods plus
29 days after 3-3-70. (t4=22; f&=20/30)

The general equation in Section 11 (H] can
be written in the special form:

1000 a. , 2000

6 12
(1+(12/30)I)(1+i)

750 Y
31 +

18
(1+(12/30)i)(l+i)

Annual percentage rate (I) =, wi = .1022 =
10.22%

Example (F)(3): Mortgage with varying
payments

A loan of $39,688.56 (net) on 4-10-78 is to
be repaid by 360 monthly payments
beginning 6-1-78. Payments are the same
for 12 months at a time as follows:

Year Monthly
-. payment

$291.81
2 .300.18

...... 308.78
317.615 .. , .. 328.65
335.92

7 ................................ .345.42
8 355.15

365.12
---------- 375.33

11 ..... 385.76
12 ... 385.42

13 ... ..... 385.03
14 -- 384.62

384.17

1000

22
(1+(29/30)1)(1+1)

Year Monthly
payment

1.6.. .. .. .. . .. . ...... . . . .. 3 0 3 .0 7
17-............................................ 383.23
18 ..................................... .............. ........ 302.54

19............................................. 0020 0..... .0.0
21 . 30.43

.... ........... 377.60

26 ....................... .... 375.42
27 - ------ 374.13

2 ..... ................ ............... 372.72

2 371.10
30... 300.50

Unit-period = I month. Unit-periods per
year (w) = 12.

From 5-1-78 through 6-1-7o = I unit-
period. (t = 1)

From 4-10-78 through 5-1-78 = 21 days. (f
= 21/30)

The general equation in Section II (H) can
be written in the special form:

39,688.56 a 1 291.81 + 300.18 + 308.78 + .
(1+(21/30)i)(1+i) 12 24

(1+0 (1+)
+ 369.50

348
(1+0)

Annual percentage rate (I) = wi = .0980 =
9.80%

(G) Multiple advance transactions.
Example (G)(1): Construction loan

Three advances of $20,000 each are made
on 4-10-79, 6-12-79, and 9-18-79.
Repayment is by 240 monthly payments
of $612.36 each beginning 12-10-79.

Unit-period = 1 month. Unit-periods per
year (w) = 12.

From 4-10-79 through 6-12-79 = (2 + 2/30)
unit-periods.

From 4-10-79 through 9-18-70 = (5 + 8/30)
unit-periods.

From 4-10-79 through 12-10-79 - (8) unit-
periods.

The general equation in Section 11 (H) is
changed to the single advance mode by
treating the 2nd and 3rd advances as
negative payments:

612.36 4
20,000 = 2401 20,000 20,000

8 2 5
(1+1) (1+(2/30)1)(1+1) (1+(8/30)i)(1+1)

A

Annual percentage rate ()= wi = .1025 = 81: plus $1000 on 1-5-79, 1-5-80, 1-5--C,

100 S 1+ 100 I 10.25% and 1-5-82. The borrower is to make 50
3-1 Example (G)(2): Student loan monthly payments of $240 each

16 23 A student loan consists of 6 advances: beginning 7-1-78 (prior to first advance).

(1+(12/30)1)(1+1)
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Unit-period = I month. Unit-periods per
year (w) = 12.

Zero point is date of first payment since it
precedes first advance.

From 7-1-78 to 9-5-78 = (2 + 4/30] unit-
periods.

From 7-1-78 to 9-5-79 = (14 + 4/30) unit-
periods.

From 7-1-78 to 9-5-80 = (26 + 4/30] unit-
periods.

From 7-1-78 to 9-5-81 = (38 + 4/30) unit-
periods.

From 7-1-78 to 1-5-79 = (6 + 4/30) unit-
periods.

240 a'
- 240 = - 1800

(1+i) 1+(4/130)1 2
(1+1)

From 7-1-78 to 1-5-80 = (18 + 4/30) unit-
periods.

From 7-1-78 to 1-5-81 = (30 + 4/30) unit-
periods.

From 7-1-78 to 1-5-82 = (42 = 4/30) unit-
periods.

Since the zero point Is date of first
payment, the general equation in Section H
(H] is written in the single advance form
below by treating the fist payment as a
negative advance and the 8 advances as
negative payments:

+

1 + 1 + 1
14 26 38

1000 r1 + 1 +-1 + 1

1+(4/30)i [ -6 18 30 421
) (1+i) (1+1) (1+i)

Annual percentage rate (1] = wi = .3204 =
32.04%

(H Transaction involving required deposit
balance.
Example (H(1): Required constant deposit

balance
Creditor advances $1000 on 4-12-79 and

requires borrower to maintain a deposit
balance of $200 throughout the 12 month
loan. The loan is to be repaid by 12 equal
monthly payments of $90 each beginning
5-12-79. The deposit balance will be
released on 4-12-80.

Unit-period = 1 month. Unit-periods per
year (w) = 12.

From 4-12-79 through 5-12-79 = 1 unit-
period.

From 4-12-79 through 4-12-80 = 12 unit-
periods.

The general equation in Section H (HM can
be written as:

90a
800 + 200 = o _.

12 (1+1)
(1+i)

or for iteration solution as:
9o 'a"

80o = 1 - 200
(1+1)..

Annual percentage rate (I] = wi = .2223 =
22.23%

Example (T(2]: Required periodic deposits
into a restricted account

Creditor advances $1000 on 6-15-79.
Borrower is required to make 12 monthly
payments of $110 each beginning 7-15-
79, of which $20 is to be deposited into
an account. The account will be released
to the borrower at time of final payment
on 6-15-80.

Unit-period = 1 month. Unit-periods per
year (w) = 12.

From 6-15-79 through 7-15-79 = I unit-
period.

The general equation in Section ]I "H] can
be written as:

110o1000 + 240 - 1 *a .M
-12 (1+1)

(1+1)

or for iteratilon solution as:

1000 21 240

(1--.) 1
(1+0)

Annual percentage rate (1) = wil = .1779 =
17.79%.

By order of the Board of Covernors,
December 21, 1979.
Theodore E. Allison,
Secretary of the Board.
"F D=c.794=51 Filed 12-:549: 8:45 am)
BILWNG CODE 6210-01-U1

FEDERAL TRADE COMMISSION

16 CFR Part 13

[Docket C-3000]

RR International, Inc., et aL; Prohibited
Trade Practices and Affirmative
Corrective Actions

AGENCY:. Federal Trade Commission.
ACTION: Final order.

SUMMARY. In. settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order, among other things, requires a
Wilmington, Del. firm and two corporate
officers engaged in the advertising, sale
and distribution of a product known.
among other names, as the G. R. Valve,
to cease representing, without reliable
substantiation, that installing the G. R.
Valve or any substantially similar

automobile retrofit device in a motor
vehicle will result in fuel economy
improvemenL They are also barred from
using any endorsement or testimonial
which has not been properly authorized,
and prohibited from misrepresenting a
product endorser's expertise in a field of
knowledge, and the conclusions of tests
or surveys pertaining to energy
consumption or energy saving
characteristics of automobile retrofit
devices. Additionally, the order requires
that product advertising disclose any
material connection that may exist
between endorser and the firm or its
corporate officers.

DATES: Complaint and order issued Nov.
28,1979.1
FOR FURTHER INFORMATION CONTACT:
FTC/P. Linda C. Dorian. Washington
D.C. 20580. (202) 724-1524.

SUPPLEMENTARY INFORMATION On
Monday, July 16,1979, there was
published in the Federal Register, 44 FR
41218, a proposed consent agreement
with analysis In the Matter of RR
International, Inc., a corporation; Eduard
A. Hamala, Cary Bunin, individually and
as officers of the corporation, for the
purpose of soliciting public comment.
Interested parties were given sixty (60)
days in which to submit couenents,
suggestions or objections regarding the
proposed form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdictional findings and entered its
order to cease and desist, as set forth In
the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart-
Advertising Falsely or Misleadingly:
§ 13.110 Endorsements, approval and
testimonials; § 13.135 Nature of product
or service; § 13.170 Qualities or
properties of product or service; 13.170-
34 Economizing or saving: § 13.190
Results; § 13.205 Scientific or other
relevant facts; § 13.210 Scientific tests;
§ 13.255 Surveys. Subpart-Claiming or
Using Endorsements or Testimonials
Falsely or Misleadingly: § 13.330
Claiming or using endorsements or
testimonials falsely or misleadingly.
Subpart-Corrective Actions and/or
Requirements: § 13.533-20 Disclosures;
13.533-45 Maintain records. Subpart-
Misrepresenting Oneself and Goods-
Goods: § 13.1665 Endorsements;
§ 13.1710 Qualities or properties;
§ 13.1730 Results; § 13.1740 Scientific or
other relevant facts; § 13.1757 Surveys.

I Copies of the Complaint and Decision and Order
filed with the oiginal document.
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Subpart-Neglecting, Unfairly or
Deceptively, To Make Material
Disclosure: § 13.1885 Qualities or
properties; § 13.1895 Scientific or other
relevant facts. Subpart-Offering Unfair,
Improper and Deceptive Inducements To
Purchase or Deal: § 13.2063 Scientific or
other relevant facts.

(Sec. 6, 38 Stat. 721: 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45)
Carol M. Thomas,
Secretary.
1FR Doc. 79-398Z3 FIled 12-28-79; 8:45 am]

BILUNG CODE 6750-01-M

CONSUMER PRODUCT SAFETY

COMMISSION

16 CFR Part 1000

Commission Organization and
Functions

AGENCY: Consumer Product Safety
Commission.
ACTION: Publication of Revised
Statement of Organization and
Functions.

SUMMARY: The Consumer Product Safety
Commission is publishing a revised
statement of organization and functions
to reflect organizational changes made
since the last publication of Part 1000, to
reflect expansion of the Commission's
Hotline service, to advise the public of
the existence of the Commission's
Directives System, and to make editorial
changes.
DATES: This Part is effective when
published (December 31, 1979], since it
involves only agency organization and
practice.
FOR FURTHER INFORMATION CONTACT:
Joseph F. Rosenthal, Office of General
Counsel, Consumer Product Safety
Commission, Washington, D.C. 20207,
Telephone 202-634-7770.
SUPPLEMENTARY INFORMATION: The
Office of Strategic Planning and the
Office of Communications, old sections
1000.14 and 1000.16, have been
eliminated. The proposed Office of
Public Participation, old section 1000.18,
will not be implemented; its functions
have been absorbed by the Office of the
Secretary, as described in new section
1000.18. Three new organizational units
are described, the Office of Media
Relations in section 1000.17, the Office
of Budget, Program Planning and
Evaluation in section 1000.23, and the
Directorate of Communications in
section 1000.30. The description of the
Hotline, formerly part of old section
1000.3, has been assigned a separate

new section, 1000.3, and has been
revised to reflect changed and expanded
services. A description of the
Commission's Directives System
appears for the first time in a new
section 1000.13.

The following changes have been
made in the descriptions of the
Commission's ongoing functions and
organizational units.

(a] Section 1000.5, Petitions, has been
revised to delete the citation to 21 CFR
2.65 since the cited section no longer
exists.

(b) Section 1000.6, Commission
Decisions and Records, has been
expanded to reflect the fact that the
Commission now records its official
actions in minutes of meetings in
addition to, or instead of, records of
individual actions, and to inform the
public that these documents are
available in the Commission's public
reading room.

(c) Section 1000.8, Meetings and
Hearings; Public Notice, has been
expanded to indicate that notices of
meetings, hearings, and other activities
are published in the Commission's
Public Calendar. Other editorial changes
in this section do not involve
substantive matters.

(d] Section 1000.11, Delegation of
Functions, now indicates that
delegations are published in the
Commission's Directives System.

(e) Section 1000.12, Organization
Structure, has been revised to
correspond to the organizational units
described in this Part.

(f) Section 1000.14, Office of the
General Counsel, has been slightly
revised to reflect the fact that this Office
now supervises all Commission
litigation. A non-substantive editorial
change has also been made.

(g) Section 1000.16, Office of
Administrative Law Judge, has been
expanded to reflect that the Office has
duties in connection with rulemaking as
well as adjudication.

(h) Section 1000.18, Office of the
Secretary, has been substantially
revised to include the Office's role in
publishing the Public Calendar,
administering public participation
activities, and issuing Federal Register
notices. Substantial editorial changes
have also been made.

(i) Section 1000.19, Office of Internal
Audit, has been expanded to reflect the
Office's concern with the cost of
Commission programs and organization.

(j) Section 1000.20, Office of Equal
Employment Opportunity and Minority
Enterprise, has been revised to more
accurately describe the Office's
functions with respect to the Small
Business Act.

(k) Section 1000.21, Office of the
Executive Director, has been expanded
to include a listing of the two Offices
now reporting to the Executive Director.

(1) Section 1000.22, Office of Program
Management, now includes the Office's
responsibilities in connection with the
Commission's program on emerging
hazards.

(in] Section 1000.27, Directorate for
Compliance and Enforcement, has been
revised to reflect the fact that correctivo
action plans may deal with the recall of
noncomplying, as well as defective,
products.

(n) Section 1000.28, Directorate for
Field Operations, incorporates non-
substantive editorial changes.

(o) Section 1000.29, Directorate for
Administration, has been reyised by
deleting the functions now assigned to
the Office of Bqdget, Program Planning
and Evaluation, described in section
1000.23, and adding the functions of
financial management and
organizational analysis.

PART 1000-COMMISSION
ORGANIZATION AND FUNCTIONS

Sec.
1000.1 The Commission.
1000.2 Laws administered.
1000.3 Hotline.
1000.4 Commission addresses.
1000.5 Petitions.
1000.6 Commission decisions and records.
1000.7 Advisory opinions and

interpretations.
1000.8 Meetings and hearings; public notice.
1000.9 Quorum.
1000.10 The Chairman and Vice Chairman.
1000.11 Delegation of functions.
1000.12 Organization structure.
1000.13 Directives System.
1000.14 Office of the General Counsel.
1000.15 Office of Congressional Relations.
1000.16 Office of Administrative Law Judge.
1000.17 Office of Media Relations.
1000.18 Office of the Secretary.
1000.19 Office of Internal Audit.
1000.20 Office of Equal Employment

Opportunity and Minority Enterprise.
1000.21 Office of the Executive Director.
1000.22 Office of Program Management.
1000.23 Office of Budget, Program Planning

and Evaluation.
1000.24 Directorate for Hazard

Identification and Analysis.
1000.25 Directorate for Engineering and

Science.
1000.26 [Reserved]
1000.27 Directorate for Compliance and

Enforcement.
1000.28 Directorate for Field Operations.
1000.29 Directorate for Administration.
1000.30 Directorate for Communications.

Authority: 5 U.S.C. 552(a), Administrativo
Procedure Act.

§ 1000.1 The Commission.
(a] The Consumer Product Safety

Commission is an independent
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regulatory agency which was formed on
May 14, 1973, under the provisions of the
Consumer Product Safety Act (Pub. L
92-573, 86 Stat. 1207, as amended (15
U.S.C. 2051, et seq.)). The purposes of
the Commission under the CPSA are:

(1) To protect the public against
unreasonable risks of injury associated
with consumer products;

(2) To assist consumers in evaluating
the comparative safety of consumer
products;

(3) To develop uniform safety
standards for consumer products and tominimize conflicting State and local
regulations; and

(4) To promote research and
investigation into the causes and
prevention of product-related deaths,
illnesses, and injuries.

(b) The Commission is composed of
five members appointed by the
President, by and with the advice and
consent of the Senate, for terms of seven
years.

§ 1000.2 Laws administered.
The Commission administers five

acts: (a) The Consumer Product Safety
Act (Pub. L. 92-573, 86 Stat. 1207, as
amended (15 U.S.C 2051, et seq.))

(b) The Flammable Fabrics Act (Pub.
L. 90-189, 67 Stat. 111, as amended (15
U.S.C. 1191, et seq.))

(c] The Federal Hazardous Substances
Act (Pub. L. 86-613, 74 StaL 380, as
amended (15 U.S.C. 1261, et seq.))

(d) The Poison Prevention Packaging
Act of 1970 (Pub. L. 91-601, 84 Stat 1670,
as amended (15 U.S.C. 1471, et seq.))

(e) The Refrigerator Safety Act of 1956
(Pub. L. 84-930, 70 Stat. 953,15 U.S.C.
1211, et seq.))

§ 1000.3 Hotline.
(a) The Commission operates a toll-

free telephone Hotline by which the
public can communicate with the
Commission. The number for use in the
48 continguous states, except Maryland,
is 800-638-8326. The number for use in
Maryland is 800-492-8363. The number
for use in Alaska, Hawaii, Puerto Rico,
and the U.S. Virgin Islands is 800-638-
8333.

(b) The Commission also operates a
toll-free Hotline by which deaf or
speech-impaired persons can
communicate by teletypewriter with the
Commission. The teletypewriter number
for use in all states except Maryland is
800-638-8270. The teletyprewriter
number for use in Maryland is 800-492-
8104.

§ 1000.4 Commission addresses.
(a) The principal offices of the

Commission are in Washington, D.C. All
written communications with the

Commission should be addressed to the
Consumer Product Safety Commission,
Washington, D.C. 20207, unless
otherwise specifically directed.

(b) The main headquarters of the
Commission are at 1111 18th Street NW.,
Washington, D.C. At this location are
the offices of the Chairman and
Commissioners, Office of
Administrative Law Judge, Office of
Congressional Relations, Office of the
General Counsel, Office of Media
Relations, and Office of the Secretary. A
public reading room is maintained in the
Office of the Secretary, at this location.

(c) The Executive Director and
operating offices under his or her
authority are located at 5401 Westbard
Avenue, Bethesda, Md.

(d) The Commission has 13 area
offices which are located at the
following addresses and which serve the
states indicated-

(1) Atlanta Area Office, 1330 West
Peachtree St. NW., Atlanta, Ga. 30309;
Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South
Carolina, and Tennessee.

(2) Boston Area Office, 100 Summer
St., room 1607, Boston, Mass. 02110;
Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, and
Vermont.

(3) Chicago Area Office, 230 South
Dearborn St., room 2945, Chicago, Ill.
60604; Illinois and Indiana.

(4) Cleveland Area Office, Plaza 9
Building, 55 Erieview Plaza, Cleveland,
Ohio 44114; Michigan and Ohio.

(5) Dallas Area Office, 50 South
Ervav, room 410C, Dallas, Tex. 75201;
Arkansas, Louisiana, New Mexico,
Oklahoma, and Texas.

(6) Denver Area Office, Guaranty
Bank Bldg., Suite 938, 817 17th Street,
Denver, Colo. 80202; Colorado, Montana,
North Dakota, South Dakota, Utah, and
Wyoming.

(7) Kansas City Area Office, Traders
National Bank Bldg., 1125 Grand
Avenue, Suite 1500, Kansas City, Mo.
64106; Iowa, Kansas, Missouri, and
Nebraska.

(8) Los Angeles Area Office, 3660
Wilshire Blvd., Suite 1100, Los Angeles,
Calif. 90010; Arizona and the following
Counties in California: Imperial, Los
Angeles, Orange, Riverside, San
Bernadino, San Diego, San Luis Obispo,
Santa Barbara, and Ventura.

(9) Minneapolis Area Office, Federal
Bldg., room 650, Fort Snelling, Twin
Cities, Minn. 55111; Minnesota and
Wisconsin.

(10) New York Area Office, 6 World
Trade Center, Vesey Street, 6th Floor,
New York, N.Y. 10048; New Jersey, New
York, Puerto Rico, and Virgin Islands.

(11) Philadephia Area Office, 400
Market Street, 10th Floor, Philadelphia,
Pa. 19106; Delaware, District of
Columbia, Maryland, Pennsylvania,
Virginia, and West Virginia.

(12) San Francisco Area Office, 100
Pine Street, Suite 500, San Francisco.
Calif. 94111; Hawaii, Nevada, and all
Counties in California not covered by
Los Angeles Area Office.

(13) Seattle Area Office, 392 Federal
Bldg., 915 Second Avenue, Seattle,
Wash. 98174; Alaska, Idaho, Oregon,
and Washington.

§ 1000.5 Petitions.
Any interested person may petition

the Commission to issue, amend, or
revoke a rule or regulation by submitting
a written request to the Secretary,
Consumer Product Safety Commission.
Washington, D.C. 20207. Any petition
under the Consumer Product Safety Act
must meet the requirements of 16 CFR
Part 1110. Petitions regarding products
regulated under the other acts the
Commission administers are governed
by the Administrative Procedure Act (5
U.S.C. 553(e)) and. where applicable,
existing Commission procedures at 16
CFR 1607.4,16 CFR 1500.82, and 16 CFR
1500.201. However, the Commission
encourages persons filing such petitions
to follow as closely as possible the
requirements and recommendations in
16 CFR 1110.7.

§ 1000.6 Commission decisions and
records.

(a) Each decision of the Commission,
acting in an official capacity as a
collegial body, is recorded in Minutes of
Commission meetings or as a separate
Record of Commission action. Copies of
Minutes or of a Record of Commission
action maybe obtained upon written
request from the Secretary, Consumer
Product Safety Commission,
Washington, D.C. 20207, or may be
examined in the public reading room at
Commission headquarters. Requests
should identify the subject matter of the
Commission action and the approximate
date of the Commission action. if
known.

(b) Other records in the custody of the
Commission may be requested in
writing from the Office of the Secretary
pursuant to the Commission's
Procedures for Disclosure or Production
of Information under the Freedom of
Information Act (16 CFR Part 1015].

§ 1000.7 Advisory opinions and
Interpretations of regulations.

(a) Advisory opinions. Upon written
request, the General Counsel provides
written advisory opinions interpreting
the acts the Commission administers.
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Advisory opinions represent the legal
opinions of the General Counsel and
may be changed or superseded by the
Commission. Requests for issuance of
advisory opinions should be sent to the
General Counsel, Consumer Product
Safety Commission, Washington, D.C.
20207. Requests for copies of particular
previously issued advisory opinions or a
copy of an index of such opinions
should be submitted to the Office of the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207.

(b) Interpretations of regulations.
Upon written request, the Associate
Executive Director for Compliance and
Enforcement will issue written
interpretations of Commission
regulations pertaining to the safety
standards and the enforcement of those
standards. Requests for such
interpretations should be sent to the
Associate Executive director for
Compliance and Enforcement, Consumer
Product Safety Commission,
Washington, D.C. 20207. Requests for
interpretations of administrative
regulations (e.g., Freedom of Information
Act regulations) should be sent to the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207.

§ 1000.8 Meetings and hearings; public
notice.

(a) The Commission may meet and
exercise all its powers in any place.

(b] Meetings of the Commission are
held as ordered by the Commission and,
unless otherwise ordered, are held at the
principal office of the Commission at
1111 18th Street, N.W., Washington, D.C.
Meetings of the Commission for the
purpose of jointly conducting the formal
business of the agency, including the
rendering of official decisions, are
generally announced in advance and
open to the public, as provided by the
Government in the Sunshine Act (5
U.S.C. 552b) and the Commission's
Meetings Policy (16 CFR Part 1012).

(c) The Commission may conduct any
hearing or other inquiry necessary or
appropriate to its functions anywhere in
the United States. It will publish notice
of any proposed hearing in the Federal
Register and will afford a reasonable
opportunity for interested persons to
present relevant testimony and data.

(d) Notices of Commission meetings,
Commission hearings, and other
Commission activities are published in a
Public Calendar, as provided in the
Commission's Meetings Policy (16 CFR
Part 1012].

§ 1000.9 Quorum.
Three members of the Commission

constitute a quorum for the transaction
of business.

§ 1000.10 The Chairman and Vice
Chairman.

(a) The Chairman is the principal
executive officer of the Commission and,
subject to the general policies of the
Commission and to such regulatory
decisions, findings, and determinations
as the Commission is by law authorized
to make, he or she exercises all of the
executive and administrative functions
of the Commission.

(b) The Commission annually elects a
Vice Chairman to act in the absence or
disability of the Chairman or in case of
a vacancy in the Office of the Chairman.

§ 1000.11 Delegation of functions.
Section 27(b)(3) of the Consumer

Product Safety Act (15 U.S.C. 2076(b)(3))
authorizes the Commission to delegate
any of its functions and powers, other
than the power to issue subpoenas, to
any officer or employee of the
Commission. Delegations are published
in the Commission's Directives System.

§ 1000.12 Organization structure.
The Consumer Product Safety

Commission is composed of the
principal units listed in this section.

(a] The following units report directly
to the Chairman of the Commission:

(1) Office of the General Counsel
(2) Office of Congressional Relations
(3) Office of Administrative Law Judge
(4] Office of Media Relations
(5) Office of the Secretary
(6) Office of Internal Audit
(7) Office of Equal Employment

Opportunity and Minority Enterprise
(8] Office of the Executive Director
(b) The following units report directly

to the Executive Director of the
Commission:

(1) Office of Program Management
(2] Office of Budget, Program Planning

and Evaluation
(3) Directorate for Hazard

Identification and Analysis
(4] Directorate for Engineering and

Science
(5) Directorate for Compliance and

Enforcement
(6) Directorate for Field Operations
(7) Directorate for Administration
(8) Directorate for Communications

§ 1000.13 Directives system.
The Commission maintains a

Directives System which contains
delegations of authority and
descriptions of Commission programs,
policies, and procedures. A copy is
available for inspection in the public
reading room at Commission
headquarters.

§ 1000.14 Office of the General Counsel.
The Office of the General Counsel

provides advice and counsel to the

Commissioners and organizational
components of the Commission on
matters of law arising from operations
of the Commission. It prepares the
Commission's legislative program and
comments on relevant legislative
proposals originating elsewhere. The
Office, in conjunction with the
Department of Justice, is responsible for
the conduct of litigation to which the
Commission is a party. The Office also
reviews and approves the litigation
aspects of enforcement matters. The
Office provides final legal review of and
makes recommendations to the
Commission on proposed product safety
standards, rules, laws, regulations,
petition actions, and substantial hazard
actions. It also provides legal review of
certain procurement, personnel, and
administrative actions and drafts
documents for publication in the Federal
Register.

§ 1000.15 Office of Congressional
Relations.

The Office of Congressional Relations
is the principal contact with the
committees and members of Congress. It
performs liaison duties for the
Commission, provides information and
assistance to Congress on matters of
Commission policy, and coordinates
testimony and appearances by
Commissioners and agency personnel
before Congress.

§ 1000.16 Office of Administrative Law
Judge.

The Office of Administrative Law
Judge performs duties in connection
with matters of adjudication and
rulemaking as prescribed by the
Commission and required by statute.

§ 1000.17 Office of Media Relations.
The Office of Media Relations

distributes health and safety
information to the public through the
news media. It writes and Issues press
releases and detailed fact sheets,
prepares and distributes to news media
a monthly summary of product recalls,
responds to reporters' inquiries, and
helps prepare speeches for the
Commissioners. It also prepares and
distributes materials to employees to
keep them informed of Commission
policies, plans, and activities,

§ 1000.18 Office of the Secretary.
The Office of the Secretdry prepares

the Commission's agenda, schedules and
coordinates Commission business at
official meetings, and records, issues,
and stores the official records of
Commission actions. The Office
prepares and publishes the Public
Calendar under the Commission's
Meetings Policy. It also administers the
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Commission's public participation
activities, including provisions for the
financial compensation of participants,
and manages activities of the
Commission's advisory committees. The
Office exercises joint responsibility with
the Office of the General Counsel for the
interpretation and application of the
Privacy Act, Freedom of Information
Act, Federal Advisory Committee Act,
and the Government in the Sunshine
Act, and prepares or coordinates reports
required by these acts. It issues
Commission decisions, orders, rules, and
other official documents, including
Federal Register notices, for and on
behalf of the Commission and controls
the use of the Commission seal. The
Office supervises and administers the
dockets of adjudicative proceedings
before the Commission. The Office also
supervises and administers the public
reading room.

§ 1000.19 Office of Internal Audit,
This Office reviews, analyzes, and

reports on Commission programs-and
organization to assess compliance with
relevant laws, regulations, and
principles of efficiency, effectiveness,
and economy.

§ 1000.20 Office of Equal Employment
Opportunity and Minority Enterprise.

The Office of Equal Employment
Opportunity and Minority Enterprise
assures the agency complies with all
laws, regulations, rules and internal
policies relating to equal employment
opportunity. It assures compliance with
the Small Business Act as it relates to
small and disadvantaged business
utilization. The Office also conducts the
Upward Mobility Program.

§ 1000.21 Office of the Executive Director.
The Executive Director, under the

broad direction of the Chairman and in
accordance with Commission policy,
acts as the chief operating manager of
the agency, supporting the development
of the agency's budget and operating
plan before and after Commission
approval, and managing the execution of
those plans. The Executive Director has
direct line authority over six operating
directorates: Hazard Identification and
Analysis, Engineering and Science,
Compliance and Enforcement, Field
Operations, Communications, and
Administration, as well as the Office of
Program Management, and the Office of
Budget, Program Planning and
Evaluation.

§ 1000.22 Office of Program Management,
The Office of Program Management

manages the hazard related programs
delineated in the Commission's

operating plan or assigned by the
Executive Director. It provides continual
and consistent direction to all projects,
including voluntary standards and
petitions, and emerging hazards
especially where functional
responsibility extends across and
between directorates. The program
managers' authority works in a
complementary fashion with the
functional authority vested in the
Associate Executive Directors to be
certain that relevant legal, technical,
environmental, economic, and social
impacts of projects are comprehensively
and objectively presented to the
Commission for decision. The Office
exercises program review over the
progress of projects to maintain
priorities.

§ 1000.23 Office of Budget, Program
Planning and Evaluation.

The Office of Budget, Program
Planning and Evaluation is responsible
for the development of the Commission's
goals and objectives, program and
resource plans, budget development and
analysis, and evaluation of program
accomplishment. It prepares the
Commission's Operating Plan in
consultation with other offices and
directorates. It develops and uses
analytical methods, standards and
techniques in the measurement of
program accomplishments,
recommending changes to enhance
effectiveness of the Commission's
program and activities.

§ 1000.24 Directorate for Hazard
Identification and Analysis.

The Associate Executive Director for
Hazard Identification and Analysis
manages the Directorate for Hazard
Identification and Analysis and acts
under the broad direction of the Office
of the Executive Director. The Associate
Executive Director, assisted by
subordinate management, is responsible
for technical policy; maintenance of
technical quality and productivity;
planning input review: and
administrative control within his or her
functional area of responsibility. The
Directorate's functional responsibility
includes injury data analysis to identify
hazards or hazard patterns, economic
impact analysis of remedial regulations,
and preparation of assessment and
environmental impact statements. The
Directorate collects data on consumer
product-related hazards and potential
hazards; determines the frequency,
severity, and distribution of the various
types of injuries; and investigates their
causes. It assesses the effects of product
safety standards and programs on
consumer injuries, conducts

epidemiological studies and research in
the fields of consumer-related injuries,
and provides data describing the human
factors aspects of injury. It maintains an
injury data clearinghouse and manages
the National Electronic Injury
Surveillance System (NEISS). The
Directorate also collects data and
conducts analyses of both economic and
environmental factors which are
required to support the development and
implementation of remedial strategies.
The Directorate also provides analysis
and advice to assure that technical
standards requirements are compatible
with human anthropometric, perception.
and other performance tolerances. It
assists in reviewing hazard patterns and
epidemiological analysis to clarify
possible injury patterns attributed to
human factors and advises on all other
Commission activities requiring human
factors input.

§ 1000.25 Directorate for Engineering and
Science.

The Associate Executive Director for
Engineering and Science manages the
Directorate of Engineering and Science
and acts under the broad direction of
the Office of the Executive Director. The
Associate Executive Director, assisted
by subordinate management, is
responsible for technical policy,
maintenance of technical quality and
productivity; planning input; review, and
administrative control within his or her
functional area of responsibility. The
Directorate's functional responsibility
includes development and evaluation of
product safety standards and test
methods based on engineering,
chemical, biological, and other physical
and medical sciences and the conduct
and relevant evaluation of specific
product testing to support general
agency regulatory activity. The
Directorate develops and evaluates
performance criteria, design
specifications, and quality control
standards for consumer products and
provides scientific and technical
expertise to the Commission. It conducts
and evaluates engineering tests and test-
methods, participates in the engineering
development of product safety
standards, and provides advice on
proposed standards. It perforns or
monitors research in the engineering
sciences and provides technical
supervision to Commission field
engineering laboratories'and other
engineering test facilities. It collects
scientific and technical data and
reviews and evaluates scientific,
technical and medical reports to
determine the physiological effects of
injury and potential injury treatment to
provide technical and medical support
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In the promulgation of product safety
standards. It conducts tests and
evaluates toxicological and chemical
hazards and provides technical
supervision to agency field chemical
laboratories and other chemical and
toxicological testing facilities. The
Directorate also provides technical
support to the Commission's information
and education program and to its
compliance and enforcement program.

§ 1000.26 [Reserved]

§ 1000.27 Directorate for Compliance and
Enforcement.

The Associate Executive for
Compliance and Enforcement manages
the Directorate for Compliance and
Enforcement and acts under the broad
direction of the Office of the Executive
Director. The Associate Executive
Director, assisted by subordinate
management, is responsible for
surveillance and enforcement policy;
maintenance of legal case quality,
consistency, and productivity; planning
input; review; and administrative
control within his or her functional area
of responsibility. The Directorate's
functional responsibility includes
identifying and ac ti on any defective
consumer product already in
distribution, and establishing industry
compliance with existing safety
standards through planning and
implementation of surveillance and
enforcement programs, and the conduct
of enforcement litigation. Inherent in
this area of responsibility is the
provision of consistent legal advice and
case guidance to field offices and
participation in the development of
standards prior to promulgation to
assure enforceability of the final
product. The Directorate is responsible
for the identification of, or response to
notification of, any products which may
or do possess substantial product safety
defects. It reviews consumer complaints,
in-depth investigations, and other data
to identify those consumer products
containing such defects. It assists firms
to assess their responsibilities and
actively encourages firms to identify and
report product defects with present
possible substantial hazards. The
Directorate negotiates and subsequently
monitors corrective action plans
designed to recall defective or
noncomplying products and gives public
warning to consumers where
appropriate. It gathers information on
generic product hazards which may lead
to subsequent initiation of safety
standard setting procedures. The
Directorate develops surveillance
strategies and. programs designed to
assure compliance with Commission

standards and regulations. It originates
surveillance and enforcement
instruction to field offices. and provides
subsequent interpretations or legal
guidance for field surveillance and
enforcement activities. Inherent in this
function is the authority to conduct or
supervise the conduct of enforcement
'activity under all administered acts and
to provide advice and guidance to
regulated industries on complying with
all administered acts. The Directorate
reviews standards and rules being
developed to ensure clarity and
enforceability.

§ 1000.28 Directorate for Field Operations.
(a) The Associate Executive Director

for Field Operations executes direct line
authority over all Commission field
operations; develops, issues, approves,
or clears proposals and instructions
affecting the field activities; and
provides a central point within the
Commission from which Headquarters'
officials can obtain field support
services. This office provides direction
and leadership to the Area Office
Directors; and promulgates policies and
operational guidelines which form the
framework for management of
Commission field operations. This office
works closely with the other
Headquarters functional units and the
Area Offices to assure effective
Headquarters-Field relationships, proper
allocation of resources to support
Commission priorities in the field,
effective performance of field tasks,
represents the field and prepares field
programs documents. It coordinates
direct contact procedures between
Headquarters and Area Offices. This
office is responsible for liaison with
State, local and other Federal agencies
on product safety programs in the field.

(b) Area Offices are responsible for
carrying out investigation, compliance,
and communication activities within
their areas. They support and maintain
liaison with components of the
Commission, other Area Offices, and
appropriate Federal, State, and local
government offices. They implement and
encourage compliance with the laws and
regulations enforced by the Commission.
Selected Area Offices possess
laboratory capabilities.

§ 1000.29 Directorate for Administration.
The Associate Executive Director for

Administration manages the Directorate
of Administration and acts under the
broad direction of the Office of the
Executive Director. The Associate
Executive Director, assisted by
subordinate management, is responsible
for general administrative policy;
maintenance of timeliness, quality, and

efficiency of services; planning input,
review: and administrative control
within his or her functional area of
responsibility. The Directorate's
functional responsibility Includes all
general and delegated administrative
functions supporting the Commission In
the areas of financial management,
management and organizational
analysis, personnel, training, automated
data systems, telecommunications, the
reference library, and the physical plant,
The Directorate is responsible for the
execution of payment, financial control,
accounting, and reporting of all
expenditures within the Commission. It
is responsible for all aspects of
personnel management for the
Commission, including recruitment and
placement, classification standards and
policies, and employee and labor-
management relations. It evaluates the
need for, develops, and Implements all
training programs for the Commission,
including employee training, executive
development, and training programs
involving outside parties. The
Directorate designs, implements, and
operates all automated data systems
and telecommunications. It provides
support services for space management,
supply and property management,
security, printing and reproduction,
records management, transportation,
warehousing, utilities, and mail. It is
responsible for all CPSC contracts and
procurement of services and supplies. It
develops, implements, and maintains
management information systems and
distributes summary reports on data
accumulated by those systems. The
Directorate also maintains and updates
the reference library, performs data and
bibliographic research for the agency
and its constituency, and administers
the ordering, receiving, and distribution
of all publications requested by or for
CPSC personnel.

§ 1000.30 Directorate for
Communications.

The Directorate for Communications
assists consumers in evaluating the
comparative safety of products,
conducts educational activities,
transmits information, and develops
strategies to affect consumer awareness,
attitudes, knowledge and behavior
toward product safety. The Directorate
designs and produces publications and
informational and educational matters,
multi-media materials, films and public
service announcements. Also, the
Directorate provides advice for the
development of public statements,
operates a speakers' service for
appearances by agency representatives
and produces an agency newsletter. The
Directorate plans, directs, and evaluates
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comprehensive national consu
product safety information an
education programs. Also, it c
national surveys to assess pub
awareness of product safety,a
out studies to assess the impa
activities. Further, the staff col
with industry, consumer group
other agency staffs to carry ou
communications projects.

Dated: Decemnber 26,1979.
SajdyeE.Du n ,
Secretary, ConsumerProduct Safe
Commission.

[FR oe. 79-39917 Filed 12-28-79; 8:45 am]
BIWNG CODE 6355-01-M

DEPARTMENT OF ENiRGY'

Federal Energy Regulatory

Commission

18 CFR Part I

[Docket No. RM79-32]

Canceling Public Hearing

Issued: December 18,1979.
AGENCY: Federal.Energy Regul
Comnmission.
ACTION: Notice* of cancelation
hearing.

Laner amend interim regulations implementing
d procedures whereby any person may
onducts seek, pursuant to Section 502(c) of the
bie Natural Gas Policy Act of 1978 (NGPA),
uid carries an adjustment from Commission rules
ct of its and orders issued under the NGPA. 5 By
Ilaborates that order the Commission explicitly
is, and provided for a waiver of the procedures
it agency " of § 1.41 for those cases which, while

not filed under or in accordance with the
provisions of that section, should
nonetheless be considered for
adjustments because of the issues they

ty raise.,
In that Order 24-A amended a

regulation issued under the NGPA, the
Commission provided an opportunity for
the oral presentation of data, views and
arguments on the order as required by
Section 502(b) of the NGPA. That
opportunity was to be by hearing
convened on Wednesday, December 19,
1979 at the Offices of the Commission;
and requests to participate in that

-. hearing were to be directed to the Office
of the Secretary of the Commission by
December 14,1979. There being no
record of any such request having been
received by the Commission, the hearing

atory is therefore cancelled.
Kenneth F. Plumb,

ofpublic Secretary.
[L Do= 7949610 Fled -8-78: W
BIWUH CODE 6450-014

SUMMARY: Order 24-A, issued
November 27,1979 under Docket No.
RM79-32, amended § 1.41 of the DEPARTM
Commission's rules ofpractice and
procedure to provide for waiver of Internal R
procedures which implement section

.502(c) of the Natural Gas Policy Act of 26 CFR Pa
1978 (procedures for adjustments from rr.D. 7664]
Commission rules or orders issued under
the.NGPA). 44 FR 69284' (December 3, Temporarl
1979). In Order 24-A the Commission set Under the
-a date for the oral presentation of data, of 1978; th
views, and arguments on the waiver Exclusion
provisions and stipulated that requests AGENCY: In
to participate in.that presentation Treasury.
should be filed by December 19,1979. ACTION: Te
There being no such requests filed, the

,hearing for oral presentations is SUMMARY.
canceled. temporary
DATE: Notice issued December 18,1979. foreign ear
FOR FURTHER INFORMATION CONTACT: Changes tc
John Conway, Office of the General made by tl
Counsel, Federal Energy Regulatory of 1978. Th
Commission, Room 8100-K, 825 North individual
Capitol Street, NE., Washington, D.C. hardship a
20426, (202) 357-8150. DATE: The

In the matter of procedures for years beg
adjustments of rules and orders issued FOR FURTH
by the Federal Energy Regulatory Mary E. Dn
Commission under the NGPA.

On November 27, 1979 the 'The origIn
Commission issued Order 24-A 1 to Section =o2(c)

the Commissl
Docket No. RI

144 Fed. Reg. 69284 (December 3.1979). 18961 (March

ENT OF THE TREASURY

evenue Service

rt 5B

y Income Tax Regulations
Foreign Earned Income Act
e Foreign Earned Income

ternal Revenue Service,,

rnporary regulations.,

This document provides
regulations relating to the
ned inbome exclusion.
the applicable tax law were

te Foreign Earned Income Act
ese regulations affect
s residing in camps located in
reas.
regulations apply to taxable
nning after December 31,1977.
ER INFORMATION CONTACT:
can of the Legislation and

a Interim regulations Implementing
} of the NGPA were Issued as 11.12 of
on's rules and regulations. Order 24.
M79-32 (March 22. 9). 44 Fcd Reg.
bA , 7]

Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attention: CC.LRT; 202-566-
3289 (not a toll-free call).
SUPPLEMENTARY INFORMATION: 

Background

This document contains temporary
regulations under section 911 of the
Internal Revenue Code of 1954. The -
amendments are being proposed to
conform the regulations under section
911 relating to the foreign earned income-
exclusion to section 202 of the Foreign
Earned Income Act of 1978 (Pub. L No.
95-15, 92 Stat. 3098). The temporary
regulations provided by the document
will remain in effect until superseded by
final regulations on this subject

Explanation of Provision
This Treasury decision contains only

amendments to § 5b.911-1(c) relating to
the definition of camp. The amended
temporary regulations, § 5b.91I-1(c]
amplify the statutory definition of camp.
Paragraph (c)(1) of § 5b.911-1 sets forth
the general definition of camp. A rule "
has been added, providing that two or
more common areas or enclaves which
house employees who work on the same
project are considered to be one
common area or enclave in determining
whether the lodging accommodates 10 or-
more employees performing services at
the taxpayer's worksite.

Paragraph (c)(2) of § 5b.91-1
provides that lodging will be considered
to be substandard if it is appreciably
below the standard of housing typically
occupied in the United States by
individuals whose income equals the
lesser of the median salary paid to
American employees residing in the
common area or the salary of an
employee of the United States who is
compensated at an annual 'rate paid for
step 1 of grade GS-14. A list of facts and
circumstances to be considered in
determining whether lodging is
substandard is provided. In addition a
list of presumptions is provided.

Paragraph (c)(3) of § 5b.911-1
provides a new definition of remote area
which focuses on the availability of
satisfactory housing. A list of facts and
circumstances to be considered in
determining whether an area is remote
is provided. In addition a list of
presumptions is provided.

Drafting Information

The principal author of the regulation
is Mary E. Dean of the Legislation and
Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other'
offices of the Internal Revenue Service
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and Treasury Department participated
in developing the regulation, both on
matters of substance and style.
Adoption of amendments to the
regulations

The amendments to 26 CFR Part 5b
are as follows:

Paragraph 1. Section 5b.911-1(c) is
revised to read as follows:

§ 5b.911-1 Individuals qualifying for the
exclusion.

(c) Camp.-(1) In general. A camp is
lodging which is all of the following:

(i) Substandard;
(ii) Provided by or on behalf of the

employer for the convenience of the
employer because the place where the
taxpayer renders services is in a remote
area where satisfactory housing is not
available to the taxpayer on the open
market;

(iii) Located as near as practicable to,
and in the vicinity of, the worksite of the
taxpayer, and

(iv) Furnished in a common area or
enclave which is not available to the
general public for lodging or
accommodations and which normally
accommodates 10 or more persons who
are either employees of the taxpayer's
employer or other employees performing
services at the taxpayer's worksite.
For purposes of paragraph (c)(1)(ii) of
this section, the term "for the
convenience of the employer" has the
same meaning which it has for purposes
of section 119. For purposes of
paragraph (c)(1)(iv) of this section, a
cluster of housing units is not a common
area or enclave if it is adjacent to or
surrounded by substantially similar
housing available to the general public.
For purposes of paragraph (c)(1)(iv) of
this section, two or more common areas
or enclaves which house employees who
work on the same project (for example,
a highway project) are considered to be
one common area or enclave in
determining whether they normally
accommodate 10 or more employees
performing services at the taxpayer's
worksite.

(2) Substandard lodging-(i) In
general. Lodging is considered to be
substandard if, under all the relevant
facts and circumstances, it is
appreciably below the standard of
housing typically occupied in the United
States by individuals whose income
equals the lesser of the median salary
paid to American employees residing in
the common area or the salary of an
emloyee of the United States who is
compensated at an annual rate paid for
step 1 of grade GS-14. Relevant facts
and circumstances which may indicate

that lodging is substandard include (but
are not limited to) the following:

(A) Inadequate living space;
(B) Lack of privacy occasioned by

communal dining halls or other shared
facilities;

(C) Temporary nature of the lodging,
such as that inherent in prefabricated
housing set in position or cinder blocks
or housing consisting of movable units
such as mobile homes, trailers, or
portable camp facilities;

(D) An immediate environment that
exposes the occupants of the housing to
unsanitary or unhealthy conditions (for
example, open sewers immediately
adjacent to the housing] or to unusual
risk of personal harm or property loss
due to terrorism or civil unrest;

(E) Lack of improvements typically
found in residential areas in the United
States, such as paved and lighted
streets, recreational areas, sewage
facilities, and landscaping; or

(F) The cost per square foot of the
lodging if constructed in the United
States would be substantially less than
the median cost per square foot to
construct housing in the United States.
The general environment in which
lodging is located (e.g., the climate,
prevalence of insects, etc.) does not of
itself make lodging substandard. The
general environment is relevant,
however, if lodging is inadequate to
protect the occupants from
environmental conditions. The
individual employee's income level is
under no circumstances relevant to
whether lodging is substandard. Thus,
lodging occupied by a particular
employee which is substantially inferior
to the housing previously occupied by
that individual in the United States is
not substandard unless it is also
substantially inferior to housing
typically occupied in the United-States
by individuals whose income equals the
lesser of the median salary paid to
American employees residing in the
common area or the salary of a GS-14,
step 1, U.S. Government employee.

(ii) Presumptions. Lodging will
generally be considered to be
substandard if it consists of any of the
following:

(A) Portable, temporary, or movable
housing occupied by employees who are
not accompanied by spouse or
dependents, in which the living space
intended to be occupied by each
employee is less than 250 square feet;

(B] Portable, temporary, or movable
housing occupied by employees who are
accompanied by spouse or dependents,
in which the total interior living space
intended to be occupied by a family unit
is less than 800 square feet plus 200

square feet for each family member,
other than the employee's spouse, who
is expected to reside with the employee,
and is no more than 1200 square feet;

(C) Housing which lacks adequate and
reliable heating or air conditioning if
appropriate for the climate, or adequate
and reliable utilities such as electricity
or sewage facilities: or

(D) Housing which lacks private
sleeping quarters for unrelated
individuals, private bath or toilet
facilities for unrelated individuals, or
fresh hot and cold piped water.
Notwithstanding the fact that lodging is
described in paragraph (c)(2)(li) (A), (B),
or [C), lodging will not be considered
substandard if It is clearly not inferior to
housing typically occupied in the United
States by individuals whose income
equals the lesser of the median salary
paid to American employees residing in
the common area or the salary of a GS-
14, step 1, U.S. Government employee.
For purposes of paragraph (c)(2)(l1) (A)
and (B), living space does not include
shared areas, such as dining halls,
lavatories, or storage facilities which are
used by unrelated employees. For
purposes of paragraph (c)(2)(ii) (A) and
(B), housing is not portable, temporary
or movable merely because It is
prefabricated.

(iii) Determination of median salary.
In determining the median salary of
American employees residing In the
common area, any reasonable method
may be used. For example, the median
salary may be determined by taking the
average of the median salaries of
American employees at the beginning
and end of the calendar year.

(3) Remote area. Solely for purposes
of section 911, a remote area Is a place
where satisfactory housing is
unavailable to the taxpayer on the open
market within a reasonable commuting
distance of the place at which the
taxpayer renders services.

(i) Facts and circumstances. Facts and
circumstances to be considered in
determining if satisfactory housing Is
unavailable within a reasonable
commuting distance include (but are not
limited to]:

(A) The inaccessibility to available
housing due to geographic factors or the
quality of the roads;

(B) The number of housing units
available on the open market within a
reasonable commuting distance in
relation to the number of housing units
required for the employer's employees;

(C) The cost of housing available on
the open market; or

(D) Terrorism or civil unrest present In
the area where housing would be
available which would subject U.S.
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citizens to unusual risk of personal harm
or property loss.

(ii) Presumpions. Satisfactory housing
will generally be considered to be
unavailable to the employee on the open
market if any of the following conditions
is satisfied:

(A) The foreign government requires
the employer to provide housing for its
employees other than housing available
on the open market,

(B) An unrelated person awarding
work to an employer requires that the
employer's employees occupy housing
specified by such person; or

(C) The place at which the employee
renders services is not within a
reasonable commuting distance of a
community with a population of 50,000
or more individuals.
The conditions of paragraph (c)(3)(ii) (A)
and (B) are not fulfilled if the
requirement described therein applies
primarily to American employers or
employers of Americanemployees and
there is a significant number of foreign
employers or employees other than
Americans.

This Treasury decision is issued under
the authority contained in section 7805
of the Internal Revenue Code of 1954
(68A Stat. 917; 26 U.S.C. 7805).
Jerome Kurtz,
Commissioner of InternalRevenue.

Approved: December 19,1979.
Donald C. Lubick,
Assistant Secretary of te Treasury.
[FR Doc. 79-39743 Filed 12-28-79 253 pml

BILUNG CODE 480-01-M

DEPARTMENT OF JUSTICE

28 CFR Part 0

[Order No. 866-79]

Redesignation of the Office of Public
Affairs in the Department of Justice

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This Order redesignates the
Office of Public Affairs formerly known.
as the Office of Public Information. The
change is designed to more accurately
reflect the duties, responsibilities and
functions of this Office. The duties,
responsibilities and functions of this
Office remain virtually unchanged. This
Order also clarifies the relationship
between the Office of Public Affairs and
the Attorney General. The Director
serves as a Special Assistant to the
Attorney General. '
EFFECTIVE DATE: December 19, 1979.

FOR FURTHER INFORMATION CONTACT:
Robert J. Havel, Deputy Director, Office
of Public Information, Department of
Justice, Washington. D.C. 20530,
telephone: (202) 633-2019.

By virtue of the authority vested in me
by 28 U.S.C. 509 and 510 and 5 U.S.C.
301, § 0.17 of Subpart C of Part 0, of
Chapter I of Title 28, Code of Federal
Regulations is revised to read as
follows:

§ 0.17 Office of Public Affairs.

(a) The Office of Public Affairs is
headed by a Director of Public Affairs.
Subject to the general supervision of the
Attorney General, and direction of the
Deputy Attorney General, the Director
shall:

(1) Handle matters pertaining to
relations with the public generally.

(2) Disseminate information to the
press, the radio and television services,
the public, members of Congress,
officials of Government, schools,
colleges, and civic organizations.

(3) Coordinate the relations of the
Department of Justice with news media.

(4) Serve as a central agency for
information relating to the work and
activities of all agencies of the
Department

(5) Prepare public statements and
news releases.

(6) Coordinate Departmental
publications.

(b) The Director shall serve as a
Special Assistant to the Attorney
General.

Dated. December 19,1979.
Benjamin P. Civiletti,
Attorney General.
[FR Dor. 7s-3= Filed iz-38-maa7n =

BILNG CODE 4410-01-M

Attorney General

28 CFR Parts 0 and 42

[Order No. 865-79]

Nondiscrimination; Equal Employment
Opportunity, Policies and Procedures;
Implementation of Title III of the Civil
Service Reform Act of 1978

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY.: Title III of the Civil Service
Reform Act of 1978 (Pub. L 95-454)
amended 5 U.S.C. 7201 to require that
each agency develop a recruitment
program designed to eliminate
underrepresentation of minority groups
in specific Federal job categories. In
accordance with the requirements of 5
U.S.C. 7201, as amended, the Equal
Employment Opportunity Commission

published "Guidelines for the
Development of a Federal Recruitment
Program to Implement 5 U.S.C. Section
7201, as amended" (44 FR 22034 (April
13,1979)). At the same time, the Office
of Personnel Management published
regulations amending Part 720 of 5 CFR,
"Federal Equal Opportunity Recruitment
Program" (44 FR 22029). Those
regulations require that each agency
"specifically assign responsibility for
program implementation to an
appropriate agency official" and state
that "(a)ll agency officials who have
responsibility for the program will be
evaluated on their effectiveness in
carrying it out as part of their periodic
performance appraisals." This Order
designates the Associate Attorney
General as the official in the Department
of Justice who will be responsible for
establishing and implementing the
Department of Justice Equal Opportunity
Recruitment Program.
EFFECTIVE DATE: December 17, 1979.

FOR FURTHER INFORMATION CONTACT:
William J. Snider, Administrative
Counsel. Justice Management Division,
Washington D.C. 20530 (202-633-34521.

By virtue of the authority vested in me
by 28 U.S.C. 509 and 510; 5 U.S.C. 301,
and Section 310 of the Civil Service
Reform Act of 1978 (5 U.S.C. 7201), it is
hereby ordered as follows:

Part 0-Organzation of the
Department of Justice

1. Section 0.19 of Subpart C-1, Part 0,
Chapter I of Title 28, Code of Federal
Regulations is amended by adding the
following new paragraph (a)(6]:

§ 0.19 Associate Attorney General
(a) * * *
(6) Establish and implement the

Department of Justice Equal Opportunity
Recruitment Program (5 U.S.C. 7201).

PART 42-NONDISCRIMlINATION;
EQUAL EMPLOYMENT OPPORTUNITY,
POLICIES AND PROCEDURES

2. Subpart A of Part 42, Title 28, Code
of Federal Regulations, is revised by
adding the following new section 42.3:

§ 42.3 Responsiblity for Department of
Justice Equal Opportunity Recruitment
Program.

The Associate Attorney General shall
be responsible for establishing and
implementing the Department of Justice
Equal Opportunity Recruitment Programn
under 5 U.S.C. 7201.

W lira m m
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Dated: December 17, 1979.

Benjamin R. Civiletti,
Attorney General.
tFR De. 79-39827 Filed 12-28-79; 8:45 am]
BILLING CODE 4410-01-M

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Parts 316,332 and 339

Offering of United States; Savings
Bonds, Series E and H; Termination

AGENCY: Fiscal Service, Department of
the Treasury.

ACTION: Notice of termination.

SUMMARY: This notice is being published
to terminate the sale of United States
savings bonds of Series E and H,
including the exchange offering of Series
H bonds, effective at the close of
business December 31, 1979.

EFFECTIVE DATE: December 31, 1979.
FOR FURTHER INFORMATION CONTACT.
Mr. A. E. Martin, Office of the Chief
Counsel, Bureau of the Public Debt,
Washington, D.C. 20226, (202) 376-0636.
SUPPLEMENTAL INFORMATION:
Department of the Treasury Circulars
Nos. 653, Ninth Revision, and 905, Sixth
Revision, respectively, offer for sale
United States Savings Bonds of Series E
and Series H. The sale of these bonds
will terminate as of December 31, 1979,
except for the sale of Series E bonds
through payroll savings plans, which
will terminate no later than June 30,
1980.

With the termination of the sale of
Series H bonds, the offering of Series H
bonds in exchange for United States
Savings Bonds of Series E and United
States Savings Notes (Freedom Shares)
under the terms of Department of the
Treasury Circular No. 1036 is also
withdrawn. The several circulars will be
amended accordingly.

The termination of sale of Series E
and H bonds does not affect the status
of outstanding bonds of these series,
which will continue to earn interest until
they reach final maturity.

Dated: December 21, 1979.
Paul H. Taylor,
FiscalAssistant Secretary.
[FR Doc. 79-39837 Filed 12-28-79;. 845 am]

BILUNG CODE 4810-35-M

DEPARTMENT OF DEFENSE

32 CFR Parts 1-39

Defense Acquisition Regulation (DAR)

AGENCY: Department of Defense.
ACTION: Revision of the 1976 Edition of
the Defense Acquisition Regulation.

SUMMARY: In this document, the
Department of Defense (DOD] gives
notice that it is revising the 1976 Code of
Federal Regulations (CFR) edition of the
Defense Acquisition Regulation (DAR)
(formerly Armed Services Procurement
Regulation (ASPR), codified in 32 CFR
Parts 1-39, Volumes I, II, and III, by
incorporating changes made by Defense
Procurement Circulars (DPC 76-1
through 76-14 and Defense Acquisition
Circulars (DAC) 76-15 through 76-19.
The Office of the Federal Register (OFR)
has scheduled a complete revision of 32
CFR Part 1-39, Volumes I, II, and III,
revised as of July 1, 1979. The DOD also
gives notice that the 19 Circulars are on
file with the OFR.
EFFECTIVE DATE: December 31, 1979.
FOR FURTHER INFORMATION CONTACT.
Brady M. Cole, CAPT, USN, Acting
Director, Defense Acquisition
Regulatory Council, Room 3D1080,
Pentagon, Washington, D.C. 20301,
Telephone: 202-697-6710.
SUPPLEMENTARY INFORMATION: The
basic DAR, July 1976 edition, was
adopted into the CFR on August 3, 1977
(42 FR 39213). The DAR is available to
the public in two publications. The DOD
publishes and distributes through the
Government Printing Office (GPO) a
loose-leaf edition of the DAR.
Subscribers to this loose-leaf edition
periodically receives amendments
through DAC replacement pages.

The DAR is codified in 32 CFR Parts
1-39, Volumes I, II, and III in the CFR.
The OFR last published a bound edition
of the DAR, revised as of July 1, 1976.
The 1979 CFR edition was prepared by
photographing the DOD loose-leaf DAR,
so the formats of the two publications
are identical.

On November 3, 1978 (43 FR 51391),
the DOD announced that it was
amending the 1976 CFR edition of the
DAR by incorporating changes made by
DPC's 76-1 through 76-10 and that the
OFR had agreed to schedule for
publication a supplement to 32 CFR
Parts 1-39, containing DPC's 76-1
through 76-10. At this time, the OFR also
approved incorporation of the DAR into
the CFR in this manner until July 1, 1979.
The approval was granted until July 1,
1979, because the Office of Federal
Procurement Policy was concurrently
drafting the Federal Acquisition

Regulation (FAR) to replace all existing
systems of procurement regulations. The
DOD and the OFR anticipated the
Issuance of the FAR during 1979.
However, the drafting of the FAR has
not been completed, and the FAR will
not be adopted in 1979. Issuance of the
FAR is now expected in late 1980. The
OFR has agreed, therefore, to extend Its
approval of the existing procedures until
July 1, 1980, and to expand the approval
to include Circulars 76-11 to 76-19.

Amendments to 32 CFR Parts 1-39

Between November 1978 and July 1979
the DOD filed with the OFR Circulars
76-11 through 76-19. It became apparent
that issuing a supplement containing
only Circulars 76-1 through 76-10 would
not represent an up-do-date DAR and
that issuing a supplement containing
Circulars 76-1 through 76-19 would
exceed one thousand pages, and would
be unwieldly for the user. Therefore, the
OFR has decided to republish 32 CFR
Parts 1-39 in its entirety, revised as of
July 1, 1979. The July 1, 1979 edition will
be prepared by photographing a collated
version provided by DOD consisting of
regulations from the 1976 CFR edition of
ASPR and replacement pages from
Circulars 76-1 through 76-19. This
edition of 32 CFR Parts 1-39 will consist
of three volumes divided as follows:
Volume I (DAR Sections I-VI), Volume
II (DAR Sections VII-XV), and Volume
III (DAR Sections XVI-XXVI and
Appendices A-Q). When published, the
text will be identical to the loose-leaf
version published and distributed
through the GPO.

For the purpose of updating the 1970
CFR edition of the DAR, the DOD has
filed copies of Circulars 76-1 through
76-19 with the OFR. The circulars can
be inspected at the Office of the Federal
Register, 1100 L Street, N.W.,
Washington, D.C., and at the Office of
the Defense Acquisition Regulatory
Council.

The DOD gave notice on November 3,
1978 (43 FR 51391) that the 1970 edition
of the DAR was amended by DPC 76-1
through DPC 76-10. At this time DOD
gives notice that the 1976 edition is
further amended by DPC 76-11 through
DPC 76-14 and DAC 76-15 through DAC
76-19, bringing 32 CFR Parts 1-39 up to
date through July 1, 1979.

Therefore, the July 1, 1979 edition of
the DAR is hereby promulgated in Title
32, CFR, Subchapter A, Parts 1-39,
Volumes I, II, and Ill, thereby replacing
in its entirety the 1976 edition of the
ASPR previously promulgated in the
CFR.
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(5 U.S.C. 301,10 U.S.C. 202, DOD Directives
5126.22 and 5000.35, and DAR 1-106).

Brady M. Cole,

Captain, SC, USN, Acting Director, Defense
Acquisition, Regulatoly Council.

Any amendments made to the loose-
leaf editions of DAR through DAC
replacement pages that are subsequent
to DAC 76-19 will be published in the
Federal Register as amendments to the
DAR that appears in the CFR. The two
publications of the DAR will be
identical.

The following is a list of those DAR
sections affected by Circulars 76-11
through DAC 76-19. (For a list of DAR
sections affected by DPC 76-1 through
76-10, see 43 FR 53191.) These listings
have been compiled by the staff of the
OFR as an editorial aid to the user.
Inclusion or omission of a DAR section
or paragraph reference is not legally
binding.

DPC 76-1

no changes

DPC 76-12

1-323 - 7-204.65
1-323.1 7-303.67
1-323.2 7-403.63
1-701.1 7-603.59
2-201 7-606.31
3-210.2 7-902.44
3-501 7-1903.41
3-607A 7-1903.51
3-608.2 7-1903.57
3-609 7-1910.41
3-807.1 13-406
3-608.1 15-205.44
3-08.2 15-205.50
3-808.3 16-101.2
3-808.4 21-102
3-808.5 21-103
3-8086 21-105
3-808.7 21-108
3-808.8 21-109
3-1206 21-111.1
3-1210 21-113
3-1300. 21-119
3-1300.1 21-125
3-13002 21-129
3-1300.3 21-201
3-1300.4 21-202
3-1330.5 21-204.1
3-1300.6 21-205
3-1300.7 21-206
5-101 21-209
6-13042 22-601.3
6-1307 E-509.5
7-104.9 F-200.1057
7-104.83 DD Form 1057
7-104.98

DPC 76-13

1-307.2 7-204.28
1-905.4 7-303.24
1-1704.5 7-403.22
1-2207.2 7-403.23
2-201 7-603.40
3-501 7-705.8
5-1108.2 7-705.9
5-1108.3 16-103
7-104.10 26-104
7-104.37 E-103
7-204.21 E-105
7-204.27 E-405

E-40
E-400.1
E-407
E-410
E-500.3

DPC 76-14
1-322.1
1-322.2
1-406
1-1004
1-100-L1
1-1004.2
1-1004.3
1-1005
1-1005.1
1-10052
2-201
3-501
3-60&.2
5-900
5-902

5-903
5-906
6-303
7-104.64
7-104.85
7-30223
7-002.23
7-603.24
7-60326
7-05.7
7-606.1

DAC 76-15

1-701.1
1-704.3
1-705.4
1-708.1
1-706.7
1-800

1-80.

1--803

1-606.1
1-903.1

DAC 76-16

1-315
1-324.2
1-406
1-1702.1
3-402
3-404.3
3-405.6
3-700
3-701.1
3-7012
3-701.3
3-701.4
3-701.3
3-702
3-702.1
3-702.2
3-703
3-704.1
3-7042
3-705
3-706
3-707
3-708
3--807
3-807
3-607.1
3-807.4

3-807.5
3-607.6
3-807.7
3-807.8
3-87.9
3-807.10
3-811
3-814

E-505
E-517
E-518

E-521

7-705.5
7-200.2
7-20=.3
7-2002.4
9-107.3
9-107.6
9-107.7
9-107.8
9-109.3
12-103.1
16-401.1
1--4012
18--4022

18-118
18-118.1
18-1182
18-116.3
18-118.4
1-701
18-704.5
18-704.7
18-704.9
18-708
19-03.3
25-207,

25-203

2-407.8
7-104.20
7-600.1
7-2003.3
7-2003.4
7-2003.5
7-2003.11
7-2003.13
7-2003.21
12-604
18-09

3-815
3-1204.1
3-1300.7
4-106.8
4-112
7-1032
7-104.24
7-104.29
7-10441
7-104.42
7-104.77
7-104.G9
7-106.1
7-1002
7-106.3
7-10.4
7-2032
7-203.4
7-23.35
7-204.10
7-304.1
7-402.3
7-40.37
7-103.9
7-404.1
7-01
7-602.3
7-60M.4
7-602.26
7-605.
7-003.6
7-05.7
7-05.48
7-702.10
7-702.56
7-703.9

7-703.51
7-704A1
7-703.12
7-706M1
7-1902.2
7-1909.2
7-190920
7-1910.14
7-191026
7-2003.13
7-203.43
8-200
8-W7
13-102
15-204
15-203.1
15-205.10
15-20=

DAC 76-17

1-108
1-1092
1-201
1-201.14
1-201.15
1-329.4
1-340
1-406
1-703
1-1204
1-1410
1-19M3
2-201
2-202.1

2-203.1
2-403
2-405
3-109
3-.01
3-803
3-503.1
3-5032
3-M0
34405.3
3-6082

3-0.3
3-60=
3-604
3-103
3-1204.1
3-130a.1
3-1300.4
4-10.3
4-106.8
4-107
4-107.1
4-1072
4-107.3
4-107.4
4-107.5
5-107
5-200
5-201
5-=2
5-=0
5-204
0-6032
6-603.4
6-605.2
G-13052
6-1305.5

7-103.18
7-103.27
7-103.28
7-103.29
7-104.19
7-104.21
7-104.78
7-104.93
7-10.1
7-10&2
7-109.2
7-109.3
7-203.4
7-203.18

15-205.32
15-208
16-104A
16-2w6.1
16-09
16-12
18-305.1
20-903
20-904
20-1001
20-10M2
20-1003
20-1004
20-1C05
20-1006
20-1007

22-1007
23-202

7-203.32
7-203.33
7-204.65
7-204.63
7-302.17
7-02.30
7-302.31
7-3O3.8
7-402.17
7-402.34
7-402.33
7-403.15
7-403.64
7-602.22
7-602.49
7-602.51
7-3.23
7-6030
7-03.61
7-605.19
7-605.45
7-63.48
7-606L32
7-W07.13
7-W07.23
7-607.24
7-702.44
7-702.53
7-702.54
7-703.36
7-703.47
7-703.49
7-704.29
7-704.37
7-704.38
7-705.34
7-706.23
7-706.26
7-700.27
7-9 OA2
7-901.13
7-901.29
7-901.30
7-902.45
7-1002.3
7-13012
7-1301.6
7-1301.a
7-1301.9
7-1302.1
7-1303.3
7-1303.4
7-1303.6
7-17M.15
7-17O.19
7-1701.20
7-1902.13
7-190.21
7-1902.24
7-1909.14
7-190 .27
7-190928
7-203.14
7-2003.51
7-2003.78
7-2003.79
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7-2003.80
7-2101.29
7-2101.30
10-202.1
10-505
10-603
12-101.3
12-103.2
12-107
12-801
12-802
12-803
12-04
12-805
12-806.1
12-808.2
12-807
12-807.1
12-807.2
12-807.3
12-807.4
12-807.5
12-807.0
12-808
12-809
12-810
12-1005.3
12-1007
1Z-1007.1
13-1007.2
12-1007.3
12-1007.4
1-1100
1Z-1300
12-1301
12-1302
12-1303
12-1304
1Z-1305
12-1306
12-1307
12-1400
12-1401
12-1402
12-1403
12-1404
12-1405
1-1406
12-1407
13-102.1
13-301
13-405

DAC 76-16

1-201.14
1-201.15
1-701.1
1-705.4
1-707.1
1-1003.4
1-1004.2
1-1005.1
1-1005.2
1-1007.1
1-1007.3
1-1007.5
1-1405
1-2400
1-2500
1-2500.1
1-2500.2
1-2500.3
1-2500.4
1-2500.5
2-201
2-202.1
3-404.3
3.501
3-503.1
3-807.4
3-807.7
3-808.7
3-1202

1-23
15-205.6
15-205.9
15-205.32
15-205.34
15-205.41
15-205.48
16-103
16-820
19-403.3
19-406
21-102
21-103
21-105
21-109
21-112
21-113
21-114
21-115
21-115.1
21-115.2
21-115.3
21-116
21-117
21-120
21-122
21-123
21-124
21-125
21-128
21-129
21-130
21-131
21-132
21-133
21-135
21-136
21-137
21-138
21-201
21-202
21-204.1
21-204.2
21-205
21-209
22-602.1
23-101
24-206.5
26-404
F-200.1155
DD Form 1155
F-200.1655

3-1203
3-1204.1
3-1204.2
3-1205
3-1207
3-1208
3-1210
3-1212
3-1213
3-1214
4-107.1
4-107.5
4-803.6
5-205
6-105
6-303
6-1304.3
6-1307
7-103.1
7-103.23
7-103.27
7-104.9
7-104.19
7-104.23
7-104.35
7-104A5
7-104.78
7-104.83
7-104.87

7-104.99 12-807.1
7-203.4 13-302
7-203.8 13-404
7-204.33 14-306
7-402.3 15-205.3
7-402.8 15-205.9
7-504.2 15-205.35
7-02.7 15-205.37
7-60-37 16-401.2
7-603.37 16-402.2
7-603.40 19-104.1
7-603.42 19-104.2
7-603.50 21-131
7-607.7 21-133
7-607.13 22-16
7-607.14 22-600.3
7-701-12 23-200
7-901.10 24-206.3
7-2002.2 24-208
7-2002.3 26-103
7-2002.4 26-104
7-2003.67 26-105
7-2003.77 F-503.1
7-2003.80 F-503.2
7-2003.81 F-503.3
7-2003.82 E-509.5
9-202.2 E-511.2
9-202.3 E-511.3
9-204.2 E-511.5
9-205.1 E-511.6
9-601 E-512.1
9-602 2-512-2
9-006 E-512,3
10-102.4 2-523
10-103.1 E-524.1
10-103.2 F-20.1659
10-103.3 DD Form 1859
10-104.1 F-200.1660
10-201.2 DD Form 1660
1-107 F-200.2139
12-805 DD Form 2139

DAC 76-19

1-332 1-70.3
1-406 1-706.5
1-700 1-706.6
1-701.1 1-706.7
1-701.2 1-707
1-701.3 1-707.1
1-701.4 1-707.2
1-701.5 1-707.3
1-702 1-707.4
1-703 1-707.5
1-704 1-707.6
1-704.1 1-707.7
1-704.2 1-1002.1
1-704.3 2-201
1-705.1 3-501
1-705.2 3-603.1
1-705.3 3-808.8
1-705.4 7-104.14
1-705.5 7-104.38
1-705.6 7-2003.74
1-706.1
[FR Docr 79-39765 Filed 12-28-79 &45 am]
BILUNG CODE 3810-70-M

PANAMA CANAL COMMISSION

35 CFR Part 9

Organization, Functions, and
Availability of Records-Panama Canal
Commission

AGENCY: Panama Canal Commission.
ACTION: Final rule.

SUMMARY: The Panama Canal
Commission's schedule of fees for
search and duplication of records in
response to a Freedom of Information
Act request is hereby amended to reflect
the current direct costs of providing
those services.
EFFECTIVE DATE: December 31, 1979.
FOR FURTHER INFORMATION CONTACT:
Mrs. Hazel M. Murdock, Assistant to the
Secretary, Panama Canal Commission,
Room 312, Pennsylvania Building, 425
13th Street, N.W., Washington, D.C.
20004. (Telephone: 202/724-0104).
SUPPLEMENTARY INFORMATION: On
November 30, 1979 (44 FR 68808), the
Panama Canal Commission gave notice
that it proposed to amend 35 CFR 9.5, its
schedule of fees for search and
duplication of records in response to a
Freedom of Information Act request. The
notice stated that all comments received
on or before December 21 would be
considered. No comments were received
by the agency. The amendment is,
therefore, adopted without change.

The amended fee schedule reflects
increases in direct costs to the Panama
Canal Commission of performing certain
services and sets uniform fees for other
services not previously specified in the
schedule, such as converting microfilm
to paper copy, duplication of tape
recordings, and duplication of
photographs.

This agency recently revised Title 35,
Code of Federal Regulations, in
accordance with the requirements of the
Panama Canal Act of 1979, Public Law
96-70, 93 Stat. 452, and Executive Order
12173 of November 29, 1979 (44 FR
69271). This major revision was
published as a final rule on December
19, 1979 (44 FR 75306) in order to provide
immediate guidance with respect to the
provisions contained in the regulations,
and to conform the Panama Canal
regulations to the changes required by
the Panama Canal Treaty of 1977 and
related agreements and the Panama
Canal Act of 1979, which implements the
Treaty. The effective date of the revised
regulation is December 31, 1979.

As part of the major revision of 35
CFR, the regulations implementing the
Freedom of Information Act in this
agency (Part 9, 35 CFR) were rewritten
in simplified language and reorganized.
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As a result of that revision, § 9.5, which
contained the schedule of fees, was
redesignated as § 9.11. The Panama
Canal Commission determined that
since the major revision was to be
published as a final rule just prior to the
termination of the 30-day notice period
for the amended fee schedule, and since
it was expected that both the proposed
amended fee schedule and the major
revision would take effect on December
31, 1979, there was good cause to
publish the proposed amended fee
schedule again in the Federal Register
as a part of the major revision. This was
done for the convenience of the users of
the Federal Register and 35 CFR, i.e., so
all amended parts of the 35 CFR would
be included in one document for ease of
reference and handling.

The foregoing explanation for
including the new schedule of fees in the
publication of the major revision prior to
the termination of the 30-day notice
period was inadvertently omitted from
the preamble to the final rule notice
published at 44 FR 75306.

§ 9.5 Redesignated as § 9.11
The amended and redesignated § 9.11

of Title 35, Code of Federal Regulations
as published at 44 FR 75306 is hereby
adopted, to become effective December
31,1979.

Dated: December 21,1979.
Thomas K. Constant,
Secretary, Panama Canal Commission.
[FR Doc. 79-39623 Filed 12-28-7; &45 am]

BILNG CODE 3640-01-M

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 80

[FRL-1381-1]

Regulation of Fuel and Fuel Additives;
Unleaded Gasoline Availability-
Enforcement Policy

AGENCY: Environmental Protection
Agency.
ACTION: Notice of Enforcement Policy.

SUMMARY: EPA will not enforce the
unleaded gasoline availability
requirement against retail outlets which
run out of unleaded gasoline provided
all pumps are attendant-operated.
Further, retailers must provide notice
that the retail outlets are out of
unleaded gasoline, and make good faith
efforts to quickly secure supplies of
unleaded-gasoline. By meeting these
requirements, retailers may remain open
and sell leaded gasoline after running
out of unleaded gasoline without risk of
penalty.

DATES: This policy is effective December
31, 1979.
FOR FURTHER INFORMATION CONTACT.
Robert A. Weissman, Attorney, Office of
Enforcement, at (202) 755-4835.
SUPPLEMENTARY INFORMATION: On
January 10,1973, the Environmental
Protection Agency (EPA) promulgated a
regulation requiring gasoline retail
outlets with over a certain volume of
business to offer for sale at least one
grade of unleaded gasoline of at least 91
Research Octane Number (38 FR 1254).
This regulation, if strictly enforced,
would require stations which run out of
unleaded gasoline but still have leaded
product to sell either to stop operating
the station as a gasoline retail outlet or
face civil penalties for violating the
availability requirement.

In the event of a gasoline shortage,
EPA would like to insure that no
gasoline that is available for sale to the
public is unnecessarily removed from
the market place. However, we are
greatly concerned that a situation where
retailers sell only leaded fuel is likely to
lead to increased levels of use of leaded
gasoline in vehicles requiring unleaded
fuel, particularly if the drivers of
unleaded vehicles have waited in lines
and the leaded fuel is available at self-
service.

To balance these concerns, EPA is
today adopting a policy regarding
enforcement of the availability
requirement set out at 40 CFR 80.22(b). It
must be emphasized that this policy is
only applicable to retailers of retail
outlets who have made the investment
in the necessary tankage and pumps to
routinely carry unleaded gasoline and
who face only a temporary interruption
in supply of unleaded gasoline.

Where a retail outlet has run out of
unleaded gasoline and where a retailer
continues to sell leaded gasoline at that
outlet, EPA will not enforce the
unleaded gasoline availability
requirement of 40 CFR 80.22(b) against
the retailer, provided (1) all pumps are
attendant operated only, (2) attendants
do not introduce leaded gasoline into
vehicles which require unleaded
gasoline, (3) notice is provided to
potential customers that unleaded
gasoline is not available by either (a)
flying a flag consistent with Department
of Energy regulation or local regulation,
if applicable, or If no other regulationi is
applicable, (b) posting a sign clearly
visible from the roadway indicating the
unavailability of unleaded gasoline, and
(4) the retailer makes good faith efforts
to secure supplies of unleaded gasoline
as soon as possible.

We will continue to actively enforce
violations of the 40 CFR 80.22(a)

prohibition on improper introductions of
leaded fuel into vehicles which require
unleaded fuel. However. adoption of the
above policy will further the Agency's
intent to suppress fuel switching while
not significantly disrupting the
marketing of gasoline.

Dated: December 20.19 9.
Barbara Blum.
DepulyAdministrator.
[FR Doc. -3 Fed iZ-z2.79.&4S aml
SILWNO CODE 6560-01-U.

FEDERAL EMERGENCY

MANAGEMENT AGENCY

44 CFR Part 64

[Docket No. FEMA 57611

Suspension of Community Eligibility
Under the National Flood Insurance
Program

AGENCY: Federal Insurance
Administration. FEMA.
ACTION: Final rule.

SUMMARY: This rule lists communities
where the sale of flood insurance, as
authorized under the National Flood
Insurance Program (NFIP), will be
suspended because of noncompliance
with the flood plain management
requirements of the program.
EFFECTIVE DATES: The third date
("Susp.") listed in the fifth column
FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm. National Flood
Insurance Program. (202) 755-5581 or
Toll Free Line 800-424-8872 Room 5270,
451 Seventh Street SW., Washington,
DC 20410.
SUPPLEMENTARY INFORMATION The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Section 1315 of the
National Flood Insurance Act of 1968, as
amended (42 U.S.C. 4022) prohibits flood
insurance coverage as authorized under
the National Flood Insurance Program
(42 U.S.C. 4001-4128) unless an
appropriate public body shall have
adopted adequate flood plain
management measures with effective
enforcement measures. The communities
listed in this notice no longer meet that
statutory requirement for compliance -
with program regulations (44 CFR Part
59 et seq.). Accordingly. the
communities are suspended on the
effective date in the fifth column, so that
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as of that date subsidized flood
insurance is no longer available in the
community.

In addition, the Federal Insurance
Administrator has identified the special
flood hazard areas in these communities
by publishing a Flood Hazard Boundary
Map. The date of the flood map, if one
has been published, is indicated in the
sixth column of the table. Section 202(a)
of the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), as amended,
provides that no directFederal financial
assistance (except assistance pursuant

§ 64.6 Ust of suspended communities.

Community Effective dates of authorization/
State County Location No. cancellation of sale of flood

insurance In community

Georgia. ...... .............. Douglas.-.... ... do. .............. 130308--- Jan. 31. 1975, emergency, Jan. 2
1980. regular, Jan. 2. 1980. sus
pended.

Illinois ..................................... Lake ............ Lindnhurst village of........ 170379A - Dec. 27, 1974, emergency, Jan. 2.
1980, regular, Jan. 2. 1980, sus
pended.

Do ...... o............. .................... Round Lake Heights, village of- 170390A - Aug. 8. 1974, emergency. Jan. 2,
1980, regular, Jan. 2, 1980, sus-
pended.

Do ........................ . Winnebago_.. .. South Beloit. city of --- 170725A- Mar. 25, 1974, emergency, Jan. 2,
1980, regular, Jan. 2 1980 sus-
pended.

Indiana .................................. Ham .... . Cicero, town of 180320-..... Mar. ,24, 1975, emergency. Jan. 2.
1980, regular, Jan. 2. 1980, sus-
pended.

Do ................................. Lake. New Chicago. townof............ 180140A........ Mar. 13, 1975, emergency, Jan. 2
1980. regular. Jan. 2, 1980, sus-
pended.

Kansas. .............. Douglas-...... Baldwin City city of ........ 200088A -.- June 23, 1975, emergency, Jan. 2
1980. regular, Jan. 2, 1980, sus-
pended.

Do .................... .. Wyandotte .... ... do............... ..... 200562A ........ Mar. 7. 1975. emergency. Dec. 18.
1979, regular Jan. 2. 1980. sus-
pended.

Massachusetts _............. Hampshire- - - Granby, town of .......... 250162A- - July 3. 1975, emergency Jan. 2. 1980.
regular Jan. 2. 1980, suspended.

Minnesota ................. Kittson .......... Hallock. city of. - .-- 270226A- - Juty 3. 1974, emergency, Jan 2. 1980,
regular, Jan. 2 1980, suspended.

Mississippi .................................Madison -... do _................... ................ 280228.........._ July 17, 1975. emergency, Jan. 2.
1980, regular, Jan. 2, 1980. sus-
pended.

Do ....................................... Newton ....... . ......do....... ............... 280231.......... Apr. 1979, emergency, Jan. 2.
1980, regular. Jan. 2. 1980, sus-
pended.

New Jersey ............... .................... ......... Essex Fells, borough of.......... 340575. ......... July 28. 1975, emergency, Jan. 2,
1980, regular, Jan. 2, 1980, sus-
pended.

Do . ........ Camden .................... . Runnemade, borough of..... . 340144 -..... Aug. 7. 1973, emergency, Jan. 2,
1980. regular. Jan. 2. 1980. sus-
pended.

Now York ............................. Albany .- - - Watervfiet city of ............ 360016A. Nov. 29. 1974, emergency. Jan. 2.
1980. regular. Jan. 2, 1980, sus-
pended.

Do . ..................... Westchester-..... White Plains. city of -...... 360935A -..... Oct. 20. 1972, emergency, Jan. 2,
1980. regular, Jan. 2, 1980 sus-
pended.

North Carolina ..................... Transyvania........ ... ..do. 370230-...... Jan. 21, 1974, emergency. Jan. 2
1980, regular, Jan 2, 1980, sus-
pended.

Ohio .......................................... Ashland_-_................... Ashland, city of...- - _ 390007A.... Sept 18, 1973. emergency, Jan. 2.
1980, regular, Jan. 2, 1980, sus-
pended.

Oklahoma ............................. Soquoyah . ............... Sallisaw, city ................ 400199............... Jan. 30, 1974. emergency, Jan. 2.
1980. regular. Jan. 2, 19a0. sus-
pended.

Pennsylvania ........................... Delaware ...... ........ Ridley Park. borough of .................. 420430A ......... Aug. 29, 1974 emergency, Jan. 2,
1980, regular, Jan. 2, 1980, sus.
pended.

West Virginia ............................ Mason ............................................ do ........................................... 540112 ........... Apr. 25, 1975. emergency, Jan. 2.
1980. regular, Jan. 2, 1980, sus-
Pended.

IDate certain Federal assistance no longer available in special flood hazard area.

Special fkood
hazard area

"Identified

Mar. 5, 1976

Mar. 4, 1974
Feb. 20, 1976

Mar. 29, 1974
Juno 18, 1976

Juno 7, 1974
July 9. 1976

Fob. 1, 1974
Oct 21. 1977

May 31. 1974
May 21, 1975

Feb. 15, 1974
Nov. 7, 1975

May 6 1977

SepL 6, 1974
Jan. 14. 1977
May 17, 1974
May 14, 1976
Aug. 11, 1978

Sept 10, 1977

Dec. 3, 1976

Dec. 7, 1973
June 24, 1977

Feb. 1, 1974
Aug. 13,1976

Mar. 16. 1973July 2, 1976

Jan. 20, 1978

Apr. 12.1974
Aug. 6, 1976

Apr. 5, 1976
June 18, 1976

July 19. 1974
June 4. 1976

Apr. 25, 1975

Date

Jan. 2. 1980.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

DO.

Do.

Do.

Do.

Do.

Do.
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to the Disaster Relief Act of 1974 not irr the communities listed on the date
connection with a flood) may legally be shown in the last column.
provided for construction or acquisition The Federal Insurance Administrator
of buildings in the identified special finds that delayed effective dates would
flood hazard area of communities not be contrary to the public interest. The*
participating in the NFIP, with respect to Administrator also finds that notice and
which a year has elasped since public procedure under 5 U.S.C. 553(b)
identification of the community as are impracticable and unnecessary. ,
having flood prone areas, as shown on In each entry, a complete chronology
the Office of Federal Insurance and of effective dates appears for each listed
Hazard Mitigation's initial flood community.
insurance map of the community. This Section 64.6 is amended by adding in
prohibition against certain types of alphabetical sequence new entries to the
Federal assistance becomes effective for table.
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(National Flood Insurance Act of 1968 (title XIII of the Housing. and Urban Development Act of 1668]; effective Jan. 28, 1969 (33 FR 17804,
Nov. 28, 1968]. as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19307; and delegation of authority to Federal Insurance
Administrator, 44 FR 20963)

Issued: December 21, 1979.
Charles M. Plaxico, Jr.,
Acting Federal Insurance Administrator.
[FR De. 79-3964 Filed 12-8-7 8:45 am]

BILLING CODE 6718-03-

COMMUNITY SERVICES,
ADMINISTRATION

45 CFR Part 1067

Revision of Subpart 1067.6 Access to
Publications; Federal Register and the
Code of Federal Regulations

AGENCY: Community Services
Administration.

ACTION- Final rule.

SUMMARY: The Office of the Federal
Register has redesignated CSA's
October 1, 1979, issue of the Code of
Federal Reulationi as Title 45 Parts' C
to 1199 (formerly Title 45 Parts 500 to
end). Therefore, CSA is amending its
regulations on access to publications t
reflect thischange. "

EFFECTIVE DATE: December 31,1979.

FOR FURTHER INFORM ATION CONTACT.
Ms. Rita C. Kane, 1200 19th Street, NW
Washington, 'D.C: 20506, Telephone:
(202) 254-5047.

45 (CFR) Subpart 1067.6-Access to
Publications: Federal Register and the
Code of Federal Regulations, which
appeared in the Federal Register on
November 26, 1979 (44 FR 67424) is
amended as follows:

1. In the preamble to the document
appearing on page 67424, column one,
the last paragraph should read as
follows:* * *of

Upon publication of the October 1,
1979 Volume of the Code Of Federal
Regulations [CFR, Title 45, Part 500 to
1199, which will be available for
distribution (and purchase) in the Sprin
of 1980, CSA will use the CFR and the
daily issues of. the Federal Register as
the systems for making available for
public use its rules and regulations. At
that time CSA will discontinue the
issuance of its Instructions.

2. On page 67424, § 1067.6-2,
paragraph (b) is revised to read as
follows:
§ 1067.6-2 Policy.

(b) Grantees are also required to

purchase the Code of Federal
Regulations (CFR), Title 45, Part 500 to
1199 (only) beginning with the October
1,1979 edition which should be
available in the spring of 1980. The price
of this edition and the subscription form
will bepublished in the Federal
Register. These two publications, the
Federal Register and the Code of
Federal Regulations will provide
grantees with a complete and up-to-date
set of all current CSA rules.

(Sec. 602,78 Stat. 530,42 U.S.C. 2942)
John Gabusi,
Assistant Director, Office of Community
Action.
[FR Doc. 79-3 013 Filed 2-.-7 :45 m=]
BILLIG CODE 6315-01-M

FEDERAL COMMUNICATIONS
.COMMISSION

47 CFR Ch. I

[SC Docket No. 79-62; RM-32241

FM Assignment to Covington, Ind.

AGENCY: Federal Communications
Commission.

ACTION: Report and Order.

SUMMARY. Action taken herein assigns a
first Class A FM channel to Covington,
Indiana, as that community's first FM

assignment, in response to a petition
filed by DOXA, Inc. The channel could

be used to bring a first local-aural
broadcast service to the conimunity.g
EFFECTIVE DATE: February 4,1980.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT.
Mildred B. Nesterak, Broadcast Bureau,
(202) 632-7792.

SUPPLEMENTARY INFORMATION:
Report and Order (Proceeding
Terminated)

Adopted: December 17,1979.
Released: December 20,1979.

77163

In the matter of amendment of
§ 73.202(b), Table of Assignments, FMN
Broadcast Stations. (Covington,
Indiana).

By the Acting Chief, Policy and Rules
Division:

1. The Commission has before it a
Notice of Proposed Rule Making,
adopted March 22,1979,44 FR 18998,
proposing the assignment of Channel
224A to Covington, Indiana. The Notice
was issued in response to a petition
filed by DOXA, Inc. ("DOXA'I.
Supporting comments were filed by
petitioner.' Comments were also filed by
Twin Cities Broadcasting, Inc.
("WXUS"], licensee of FM Station
WXUS, Lafayette, Indiana, to which
DOXA replied.2

2. Covington (pop. 2.641] 3, in Fountain
County (pop. 18,257), is located
approximately 64 kilometers (40 miles]
southwest of Lafayette, Indiana, and 113
kilometers (70 miles) west northwest of
Indianapolis. Indiana. There is no local
aural broadcast service in Covington or
Fountain County.

3. Although DOXA originally
proposed the assignment on a
hyphenated basis to Covington and
Veedersburg, we stated in the Notice
that we would propose the assignment
to Covington, the larger community and
the county seat. DOXA. in comments; \
states that the broadcast service it
proposes would be of equal importance,

IDOXA's comments were filed late with an
acceptance request. The filing was only two days
late and since there has been no objection to our
acceptance of these comments, they will be
accepted.

2DOXA's reply comments were also late-filed.
Although the certificate of service indicated that a
copy ofrWXUS's comments were mailed to DOXA.
DOXA attests that it did not receive such copy.
When It became aware of the need for a reply.
DOXA requested that It be permitted to file late in
order to determine whether any alternate channei
could be assigned to Covington. We shall accept
these comments since there has been no objection
to our acceptance and the information will be
helpful in resolving this case.

'Population figures are taken from the 1970 U.S.
Census.
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to both communities since neither one
has a first local service and therefore
again requests that the channel be
assigned on a hyphenated basis. It
contends that although the channel
would be available for use at
Veedersburg under Section 73.203(b) of
the Rules, it is not the intent of DOXA to
serve one community or the other, but
both.

4. In comments, WXUS points out that
it has been operating Station WXUS on
Channel 224A at Lafayette, Indiana,
pending a channel change made
necessary by an authorization by the
Commission for a new station at
Munice, Indiana. The Munice station, we
are told, is obligated to reimburse
WXUS for a change to Channel 228A at
Lafayette. See Munice, Indiana, Report
and Order, 41 Fed. Reg. 47931 (1976).
The proposed Covington assignment
would be 40 kilometers (25 miles) short-
spaced to the current Lafayette
operation. In the meantime, WXUS
urges that it not be required to change
frequencies before it can be reimbursed.

5. In reply comments, DOXA states
that since the use of Channel 224A at
Covington is precluded for an
indeterminate period, it is proposing an
alternate channel, 276A, for assignment
which would meet the minimum spacing
requirements. It reiterates it request to
have the channel assigned to Covington
and Veedersburg on a hyphenate basis.

6. Because Channel 224A is not
available for assignment to Covington
under the present circumstances, and
since DOXA has proposed a substitute
channel, we are assigning Channel 276A
to Covington, Indiana. We see no need
to issue a further notice proposing the
substitute channel since a Class A
channel has already been proposed for
Covington. As to DOXA's request that
the assignment be made on a
hyphenated basis to Covington and
Veedersburg, it appears that DOXA's
intent is to have its station identify with
both communities. Under Section
73.1202(b)(2) of the Commission's Rules,
a station may be authorized to include
in its official station identification the
name of an additional community or
communities, but the community to
which the station is licensed must be
named first. DOXA could request such
authorization if it becomes the ultimate
licensee on Channel 276A. In any event,
DOXA has not substantiated the
inability of a station to support itself if
identified with only one community.
That is the test for being licensed on a
hyphenated basis.

7. In view of the foregoing, the
Commission believes the assignment of
Channel 276A to Covington, Indiana, is
warranted. A demand has been shown

for the proposed assignment and it
would provide Covington with a needed
first local aural broadcast service. It can
be assigned in conformity with the
applicable minimum distance separation
requirements.

8. Authority for the adoption of the
amendment contained herein appears in
Sections 4(i), 5(d)(1), 303(g) and (r) and
307(b) of the Communications Act of
1934, as amended, and Section 0.281 of
the Commission's Rules.

9. Accordingly, it is ordered, That
effective February 4, 1980, the FM Table
of Assignments, Section 73.202(b) of the
Rules, as regards Covington, Indiana, is
amended to read as follows:

City Channel No.

Covington. ndna ............................ ... 276A

10. It is further ordered, That this
proceeding it terminated.

11. For further information concerning
this proceeding, contact Mildred B.
Nesterak, Broadcast Bureau, (202) 632-
7792.
(Secs. 4, 303, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.S.C. 154, 303, 307.)
Federal Communications Commission.
Henry L Baumann,

Acting Chief, Policy andRules Division,
Broadcast Bureau.
[FR Doc. 79-39812 Filed 12-28-79; 8:45 am[

BILLING COME 6712-01-M

47 CFR Parts 0, 5, 21, 22, 23, 25, 73, 74,

78, 81, 87, 90, 94, 95, 97, and 99

[Gen. Docket No. 78-365; FCC 79-831]

Amendment to Rules Relative to the
Protection of FCC Monitoring Stations
From Radio Interference

AGENCY: Federal Communications

Commission.
ACTION: Final rule.

SUMMARY: New rules providing exact
location of FCC monitoring stations and
describing, for all radio services,
coordination procedures intended to
protect FCC monitoring stations from
strong radio signal interference.
EFFECTIVE DATE: January 31, 1980.

ADDRESSES. Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Field Operations Bureau, (202] 632-
7593-Mr. David L. Means.

In the matter of Amendments to Parts
0, 5, 21, 22, 23, 25, 73, 74, 78, 81, 87, 90, 94,
95, 97, and 99 of the Commission's Rules
Relative to the Protection of FCC
Monitoring Stations from Radio
Interference; Gen. Docket 78-365, No.
78-365.

Report and Order

Adopted: December 10, 179.
Released: December 27,1979.

By the Commission:
1. The Commission adopted a Notice

of Proposed Rule Making in the above
entitled matter on November 6, 1976,
which was published In the Federal
Register on November 20,1978 (43 FR
54106). Interested parties were Invited to
file comments on or before January 22,
1979, and reply comments on or before
February 21, 1979. The time for filing
comments and reply comments was
subsequently extended to March 22,
1979, and April 23,1979, respectively.

2. The Notice proposed to provide,
within Part 0 of the Rules, the precise
location of each of the Commission's 13
monitoring stations, and also to provide,
within the body of the Rules for each of
the various radio services, a non-
mandatory procedure for coordination
prior to filing a license application with
the Commission. The procedure would
notify potential applicants for
transmitting facilities near monitoring
stations of the need to protect the
stations from harmful interference. The
rules would also publish the existing
practice of FCC case-by-case review of
certain applications for such facilities. A
major intent of the Notice and these new
rules is to let the public know what FCC
procedures are, and to suggest a way of
expediting FCC processing In the event
of some problem.

3. Both formal and informal comments
were received from numerous
individuals and organizations. As the
comments received were so numerous, it
is not practicable to discuss each herein.
However, every comment has been
given careful consideration by the
Commission, and the substance of every
argument raised has been Included and
dealt with.

4. A great many of the comments were
from radio amateurs and amateur
organizations which, by their basic
misinterpretation of the scope of the
rulemaking, appear not to have actually
read the Notice. It is suspected that they
were moved to comment on this
proceeding by an editorial entitled
"Clouds on the Horizon" in the "It
Seems to Us. . ." section of the January,
1979, issue of QST magazine, a
publication of the American Radio Relay
League, Inc., which is widely read in
amateur circles. This editorial omitted
any mention of the fact that the
proposed rules changes applied to all
radio services, possibly giving the
impression that it applied only to
amateurs. This is evidenced by the
number of individual amateur
respondents who complained that the



Federal Register / Vol. 44, No. 251 /.Monday, December 31, 1979 / Rules and Regulations 77165

Amateur Radio Service is being singled
out for special treatment. Had they read
the actual Notice, it would have been
obvious that the rule making applies to
all serices.'Several of these
respondents appeared to be commenting
on the editorial, ratherthan the
substantive issues of the rule making.
The American Radio Relay League, Inc.,
in its January 8,1979,petition to the
Commission for an-extension of time in
which to file comments, stated that "the
release date of the Notice of Proposed
Rule Making. . was-too late to permit
publication of the notice or a
coiAprehensive-summary in the January,
1979, issue of the League's mnonthly
journal, QST. A last-minute change
permitted only a brief eleven-line
comment in that issue." The above'
mentioned full-page editorial appeared
in that same issue, in addition to the 11
line comment. .

5. All but 13 of the 89 comments and
one reply comment were identifiable as
being written by or inbehalf ofxadio
amateurs or radio amateur -
organizations. Included among these
were petitions signed by 180 licensed
amateurs and 12 others. Opposition from
the amateur community to the rule
making in its proposed fdrm-was almost
unanimous. Most urged deletion of Part
97 from those Rule parts'affected by the
proposal, while many others were
altogether opposed to the rulemaking. A
few suggested other specffic changes.

6. It is obvious from the comments
that the Notice of Proposed Rule Making
struck an emotional chord in the
amateur community, with a variety of
objections raised on philosophical, as
well as technical, issues. The
predominant argament in-opposition to
the le making is that at least some of
the Commission's 13 monitoring stations
are poorly located. Most respondents-
feel that-the problem-of the deteriorating
ambient-electromagnetic environment
around the monitoring stations would be
best solved by moving them to more
remote sites, rather than by placing an
"additional" regulatory burden on
amateur licensees. Similar views -were
expressed by most non-amateur
respondents. While it is true that moving
monitoring stations to less-populated
areas would, in some instances, reduce
the strong-signal and wideband noise
interference problems, it may, for other
reasons, Teduce their overall ability to
carry out their intended functions.
Selection of monitoring station locations
involves a carefully considered
compromise of many factors: land
availability and cost, site suitability for.
long range direction finder installations,
ground-conductivity, direction finding .

baselines, and, of course, the .
electromagnetic environment. The
present monitoring station sites were
chosen because they presented, at the
time they were chosen, a nearly optimal
compromise of these factors. Several
respondents suggested that "profits"
from the sale of valuable, presently-
owned land could be used to buy new
land and finance the move. However,
the Commission is not permitted by law
to sell real property, but must declare it
as excess to the General Services
Administration which, in turn, makes it
available first to other Federal agencies,
then to state agencies, local
governments, and finally to the public if
no government entity is interested. Any
receipts for sale of such property, absent
special Congressional authorization, do
not go to the Commission, but rather
directly to the U.S. Treasury. 40 U.S.C.
304a, 471-485. Any funds for moving
monitoring stations would have to come
from existing appropriations which are
already strained to their limits by
ongoing essential programs. Considering
the great cost to the public that moving
each of these monitoring stations would
entail (1 to 10 million dollars, depending
on the location), we believe that the
slight burden this rule making would

- impose on radio licensees does not
warrant moving the monitoring stations.
Future monitoring stations would
certainly be located with the goal ofminimizing the total ambient field in
mind, while, as in the past, balancing
this goal against the other critical
factors.

7. Many of the respondents from the
amateur community feel that this rule
making runs contrary to the spirit of
deregulation which has been prevalent
in the Amateur Radio Service in the past
few years. They are pointing out the fact
the Commission already has existing
rules intended to prevent Interference
and the authority to modify licenses,
which should be sufficient to protect the
monitoring station, if exercised. These
respondents seem to be missing the
point we attempted to make in
paragraphs 4 and 5 of the Notice,
namely that the Commission is well
aware of the rules and authority at its
disposal andhas routinely exercised
this authority over the past three
decades. This rule making does not give
the Commission any new authority or
create any new regulatory requirements,
but rather, it publishes notification to

- potential applicants that the
Commission may place limitations on
stations which may interfere with
monitoring stations and only
recommends that potential appli.cants

- consult the Field Operations Bureau if

they expect the field strength from their
facility will exceed 10 mV/m. over a
monitoring station. For those having no
way of estimating their field, a
suggested guide for determining whether
coordination is recommended is
provided. In this light, we fail to see how
the proposed rule making runs contrary
to the spirit of deregulation.

8. Some comments from amateurs
objected to lumping the Amateur Radio
Service into the same rule wording as
broadcasters and other commercial
radio services, pointing out that
relatively low maximum power
limitations, widespread use of single-
sidebandlsuppressed carrier emissions,
relatively low duty cycle of individual
transmitter operation, and widespread
use of directional antennas make the
potential for interference from the
Amateur Radio Service quite low. This
Is quite true. Indeed, several
resIjondents pointed out that the
Commission. in response to a Freedom
of Information Act query, was unable to
produce any documented evidence of
amateur interference to monitoring
stations. Concerns were also expressed-
that the logistics of implementing the
coordination scheme as it appears in the
Notice would be incompatible with the
amateur licensing structure which
permits much flexibility in transmitting
facilities, and would impair the rapid
establishment of disaster
communications networks. Most
amateur respondents stressed the
excellent record of cooperation from
amateurs, and therefore suggested that
the rule making is not needed in the
Amateur Radio Service Taking these
arguments collectively, the Commission
agrees that the Amateur Radio Service
would most appropriately be treated
differently from the commercial users.
Therefore, the rule making is amended
to recommend coordination only from
those amateurs proposing a transmitting
facility to be located within one mile of
any monitoring station.

9. Similarly, several respondents
urged that the other Personal Radio
Services also notbe lumped with
commercial services for the purpose of
this rule making. These include the
General Mobile Radio Service, the Radio
Control Service, and the Citizens Band
Radio Service. The point is moot for the
latter two services, as all of the stations
in these services are considered mobiles
and are therefore excluded from the
proposed rule. Because of the typically
high antenna gains, and moderate output
power of fixed General Mobile Radio
Service stations, we believe the
potential for interference from a nearby
station in this service is sufficiently high
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to warrant applying the same rule
language to them as the commercial
services.

10. The National Association of
Broadcasters, the American
Broadcasting Companies, Inc., and
numerous amateur respondents
suggested that the Commission's
interference problems may be due, at
least in part, to using less than state-of-
the-art receiving equipment and
interference rejection techniques, and
that the Commission may be attempting
to unnecessarily place the burden of its
interference problems on the spectrum
users. Several respondents suggest that
the coordination threshold value of 10
mV/m may be unnecessarily low for
that reason. This is not the case. The
Commission's monitoring stations are
using top quality, state-of-the-art
equipment, built to military
specifications and selected with
interference rejection capability as a
primary consideration, for their primary
receivers. Commission field engineers
are well aware of, and are using where
practicable, filtering, preselection, and
directional antenna'techniques to
minimize unwanted signals.

11. Many of the respondents have
approached the 10 mV/m coordination
threshold and the suggested guidelines
citing power and distance as though
they were absolute upper limits on the
amount of signal a Commission
monitoring station can tolerate, and
therefore will allow. Again, this is not
the case. The Commission would simply
like to be aware of plans to build
transmitting facilities which would
produce high signal levels in order that
it may have a chance to review the
proposals on a case-by-case basis so
that potential problems might be
detected before the applicant goes to the
time, effort, and possible expense of
filing a formal application. The amount
of signal a given monitoring station can
tolerate without actual interference at a
given time and at a given frequency
varies considerably and is influenced
not only by the strength of a single
signal, but also by the root-sum-square
value of all the signals impinging upon it
at a given time. A blanket set of
guidelines capable of predicting whether
an applicant's signal will actuallycause
harmful interference would be
incredibly complex, if at all possible to
derive.

12. Two respondents, the Johns
Hopkins University Applied Physics
Laboratory Amateur Radio Club and
Thomas A. Pendleton, went to
considerable lengths to derive technical
examples that show that, under certain
circumstances, stations within the

recommended coordination distances
may produce a field of less than 10 mV/
m over the monitoring stations and
stations beyond the distances may
produce a field greater than 10 mV/m.
Other respondents pointed out the same
phenomena with less sophisticated
examples. Their examples are generally
technically valid, but they seem to have
missed the point that the Commission is
merely establishing simple guidelines for
the public's benefit and publishing the
fact that applications and licenses are
reviewed anyway. We fully realize that
the recommended power and distance
guidelines do not in every case directly
correlate to the 10 mV/m guideline, but
it is not absolutely critical to our
intentions that they do so. These simple
guidelines will allow the applicant who
has the technical sophisticdtion to
calculate the expected field strength to
enable a decision as to whether or not
he or she might coordinate, and will also
allow the applicant who lacks this
ability to make the same decision. Once
this less technically sophisticated
applicant has cofitacted us, the
Commission staff can easily calculate
the expected field.

13. The Johns Hopkins University
Applied Physics Laboratory urged that
governmentally sponsored experimental
activities be exempted from the rule
making because of their belief that the
proposed rule would impose a burden
on their own as well as the
Commission's staff. As the
communication (phone or letter) and
calculations required for coordination
are minimal in the great majority of
cases, and considering the fact that
experimental radiators often radiate
continuously and therefore may have a
high potential for causing harmful
interference, we believe that such a
blanket exemption is not warranted.

14. The American Telephone and
Telegraph Company pointed out that, as
the Commission does not ordinarily
monitor frequencies above 1000 MHz
from fixed locations (with the exception
of facilities monitoring satellite
transmissions], coordination above this
frequency is unnecessary. The
Commission agrees and has amended
the language of the rule making to
exclude transmitting facilities which
operate above 1000 MHz, except where
in the vicinity of a monitoring station
which has been designated as regularly
involved in satellite monitoring activity.
Only one monitoring station is presently
so designated; satellite monitoring
functions are planned for at least two
others in several years, at which time
the appropriate editorial changes will be
made.

15. AT&T and several other
respondents also pointed out that the
proposed rule language recommended
coordination by all applicants for
operation in the vicinity of a monitoring
station and did not discriminate as to
whether such applications were for now
or changed facilities, or merely renewal
applications. AT&T proposed that only
new stations or those seeking an
increase in power above that previously
authorized should coordinate. We agree
in principle, however, we believe it Is
more appropriate to use changes In field
strength produced over the monitoring
station as a criterion. The rule language
in the radio services other than amateur,
therefore, has been modified to
recommend coordination only for those
applicants requesting authority for new
transmitting facilities or a change In
facilities which would increase the field
strength over the monitoring station. In
the Amateur Radio Service, where the
licensing structure does not authorize
specific transmitting facilities, we have
adopted appropriate language
suggesting coordination before new
stations are activated and before any
changes are made in the transmitting
facility which would increase its field
strength over the monitoring station.

16.,Section 90.177(d) has been created
to incorporate deleted Sections 89.15(1,
91.8(n), and 93.9(d) because of the
consolidation of former Rule Parts 89,
91, and 93 into Part 90 since the release
of the Notice of Proposed Rule Making.

17. For further information on this
Report and Order, or explanation of the
proceedings, contact David L. Means,
Engineering Division, telephone 632-
7593.

18. We find the attached amendments
to the Rules are necessary and desirable
for the execution of the Commission's
duties. Authority for adoption of these
amendments is contained in Sections
4(1) and 303 of the Communications Act
of 1934, as amended.

19. Accordingly, It is ordered, that,
effective January 31, 1980, Parts 0, 5, 21,
22, 23, 25, 73, 74, 78, 81, 87, 90, 94, 95, 97,
and 99 of the Commission's Rules are
amended as set forth in the attached
Appendix.

20. It is further ordered, that this
proceeding is terminated.
Federal Communications Commission.
(Secs. 4, 303, 48 Stat., as amended, 1060, 10&2;
47 U.S.C. 154, 303)
William J. Tricarico,
Secretary.

Appendix

1. Part 0 of the Commission's Rules Is
amended by revising Section 0.121(c) as
follows:
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§ 0.121 Location of-field installations.

(c) . ,. "Monitoring.stations are v
located at the -following addresses and
geographical coordinates:
... Allegan, Michigan 49010

42'36'20'N. Latitude
85°57'0''W. Longitude

... Anchorage. Alaska 99502
61=09'43"N. Latitude
149'59'55"W. Longitude

... Belfast, Maine 04915
44°26'42"N. Latitude
69°04'58"W. Longitude
-. Canadiagua,.New York (Delete Entire
Entry]

... Chillicothe, Ohio (Delete Entire Entry)
* .. Douglas, Arizona 85607

31°30'06"N. Latitude
109°39'10"W' . Longitude

S.. Ferndale, Washington 98240
48°57'21"N. Latitude'
122-3313'-W

. 
Longitude

... Fort Lauderdale, Florida 33314
2006'08"N. Latitude
80°16'42"W. Longitude

... GrandIsland, Nebraska 68801
4055'24"N. Latitude
98°25'59"W. Longitude

... Klngsvill .Texas 78363
2r26'29"N. Latitude
975300"W. Longitude

... Laurel, Maryland 20810*
39°09'54' N. Latitude
76'49'17" W. Longitude

.... Livermore, California 94550
37'43'30" N. Latitude
121°45'12" W. Longitude

.... Powder Springs, Georgia 0073
33°5144"N.1atitude"
8443'26" W. Longitude
... Sabana Seca, Puerto Rico 00749
18*2723 '' N. Latitude
65°13'37" W. Longitude

.... Waipahu, Hawaii 96797
21°22'45" N. Latitude
15759'54" W. Longitude

§§ 5.67, 21.113, 22.113, 23.20, 25.203,
73.1030,74.12,78.19,81.31, 87.31,90.117,
94.25, 95.17, 99.11 fAmended]

2. The Commission's Rules are
amended by inserting new § § 5.67(d).
21.113(c), 22.113(c), 23.20(e), 25.203(h),
73.1030(c), 74.12(d), 78.19(k), 81.31(c),
87.31(d), 90.117(d), 94.25[i), 95.17(0,
99.11(i), each of which will read as
follows:

Protection for Federal
Communications Commission
monitdring stations:

(1) Applicants in the vicinity-of an
FCC monitoring station for a radio
station authorization to operate new
transmitting facilities or changed
transmitting facilities which would
increase the field strength produced
over the monitoring station over that
previously authorized are advised to
give consideration, prior to filing

.Satalite Monitoring Facility.

applications, to the possible need-to
protect the FCC stations from harmful.
interference. Geographical coordinates
of the facilities which require protection
are listed in Section 0.121(c) of the
Commission's Rules. Applications for
stations (except mobile stations which
will produce on any, frequency a direct
wave fundamental field strength of
greater than 10 m Vim in the authorized
bandwidth of service (-65.8 dBW/m 2

power flux density assuming a free
space characteristic impedance of n2o
ohms) at the referenced coordinates,
may be examined to determine extent of
possible interference. Depending on the
theoretical field strength value and
existing root-sum-square or other
ambient radio field signal levels at the
indicated coordinates, a clause
protecting the monitoring station may be
added to the station authorization.

(2) In the event that calculated value
of expected field exceeds 10 mV/M
(-65.8 dBW/m) at the reference
coordinates, or if there is any question
whether field strength levels might
exceed the threshold value, advance
consultation with the FCC to discuss
any protection necessary should be
considered. Prospective applicants may
communicate with: Chief, Field
Operations Bureau. Federal
Communications Commission,
Washington, D.C. 20554. Telephone (202)
632-6980.

(3) Advance consultation Is suggested
particularly for those applicants who
have no reliable data which indicates
whether the field strength or power flux
density figure indicated would'be
exceeded by their proposed radio
facilities (except mobile stations). In
such instances, the following is a
suggested guide for determining whether
an applicant should coordinate:

(i) All stations within 2.4 kilometers
(L5 statute miles);

(ii) Stations within 4.8 kilometers (3
statute miles) with 50 watts or more
average effective radiated power (ERP)
in the primary plane of polarization in
the azimuthal direction of the
Monitoring Stations.

-(ii) Stations within 16 kilometers (10
statute miles) with 1 kW or more
average ERP in the primary plane of
polarization in the azimuthal direction
of the Monitoring Station;

(iv) Stations within 80 kilometers (50
statute miles) with 25 kW or more
averageERP in the primary plane of
polarization in the azimuthal direction
of the Monitoring Station;

(4) Advance coordination for stations
operating above 1000 MHz is
recommended only where the proposed
station is in the vicinity of a monitoring
station designated as a satellite

monitoring facility inSection 0.121(c) of
the Commission's Rules and alsomeets
the criteria outlined in paragraphs (2]
and (3) above.

(5) The Commission will not screen
applications to determine whether
advance consultation has taken place.
However, applicants are advised that
such consultation can avoid objections.
from the Federal Communications
Commission or modification of any
authorization which will cause hrmfii
interference.

3. Part 97 of the Commission's Rules is
amended by inserting new Section
97.41(d), as follows:

§ 97.41 Applications for station license.

(d) Protectionfor Federal
Communications Commission
Monitoring Stations:

(1) Applicants for anamateurradio
station license to operate in the vicinity
of an FCC monitoring station are
advised to give consideration, prior to
filing applications, to the possible need
to protect the FCC stations from harmful
interference. Geographical coordinates
of the facilities which require protection
are listed in Section 0.121 (c) of the
Commission's Rules. Applications for
stations (except mobile stations) in the
vicinity of monitoring stations may be
reviewed by Commission staff on a
case-by-case basis to determine the
potential for harmful interference to the
monitoring station. Depending on the
theoretical field strength value and
existing root-sum-square or other
ambient radio field signal levels at the
indicated coordinates, a clause
protecting the monitoring station may be
added to the station license. -

(2] Advance consultation with the
Commission is suggested prior to filing
an initial application for station license
if the proposed station will be located
within one mile of any of the above-
referenced monitoring station
coordinates and is to be operated on
frequencies below 1000 MHz. Such
consultations are also suggested for
proposed stations operating above 1000
MHz if they are to be located within one
mile of any monitoring station
designated in Section 0.121(c) as a
satellite monitoring facility.

(3) Regardless of any coordination
prior to filing initial applications, it is
suggested that licensees within one mile
of a monitoring station consult the
Commission before initiating any
changes in the station which would
increase the field strength produced
over the monitoring station.

(4) Applicants and licensees-desiring
such consultations should communicate
with: Chief, Field Operations Bureau.
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Federal Communications Commission,
Washington, D.C. 20554, Telephone (202]
632-6980.

(5] The Commission will not screen
applications to determine whether
advance consultation has taken place.
However, applicants are advised that
such consultation can avoid objections
from the Federal Communications
Commission or modification of any
authorization which will cause harmful
interference.
JFR Doc. 79-39813 Filed 12-28-79 8:45 am)
BILUNG CODE 6712-01-M

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 26

Opening of Chincoteague National
Wildlife Refuge to Public Access, Use
and Recreation

AGENCY: United States Fish and Wildlife
Service, Department of the Interior.
ACTION: Special regulation.

SUMMARY: The Director has determined
that the opening to public access, use
and recreation of Chincoteague National
Wildlife Refuge is compatible with the
objectives for which the area was
established and will provide additional
recreational opportunity to the public
through a non-consumptive use. This
document amends and completely
replaces the special regulations
governing this use published on page
10925, Federal Register Volume 43, No.
52, Thursday, March 16, 1978.
DATES: January 25, 1980 through
December 31, 1982.
ADDRESSES: Contact the Refuge
Manager at the address and/or
telephone number listed below in the
body of Special Regulations.
FOR FURTHER INFORMATION CONTACT.
Howard N. Larsen, Regional Director,
U.S. Fish and Wildlife Service, One
Gateway Center, Suite 700, Newton
Corner, Massachusetts 02158, (617-965-
5100 Ext. 200).
SUPPLEMENTARY INFORMATION: Public
access, use and recreation is permitted
on Chincoteague National Wildlife
Refuge in accordance with 50 CFR 26
and the following Special Regulations.
Portions of the refuge which are open to
public access, use and recreation are
designated by signs and/or shown on
maps available from addresses
indicated below. No vehicle travel is
permitted except on designated roads
and trails. Special regulations applying
to Chincoteague Refuge are listed on
leaflets available at refuge headquarters

and from the Regional Director, U.S.
Fish and Wildlife Service, One Gateway
Center, Suite 700, Newton Comer,
Massachusetts 02158.

The Refuge Recreation Act of 1962 (16
U.S.C. 460k] authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objective
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

Public entry shall be in accordance
with all applicable Federal and State
laws and regulations subject to the
following special regulations:

§ 26.34 Special regulations; public access
use and recreation; for Individual wildlife
refuge areas.

Public access, use and recreation is
permitted on the Chincoteague National
Wildlife Refuge, P.O. Box 62,
Chincoteague, Virginia 23336. Contact I.
C. Appel, Refuge Manager at 804-336-
6122. Special Conditions: Entry into the
refuge is permitted between the hours of
4:00 AM to 10:00 PM daily from April 1
to November 30 and from one-half hour
before sunrise to one-half hour after
sunset from December 1 to March 31 for
the purposes of sightseeing, nature
study, wildlife observation,
photography, hiking, beachcombing, kite
flying, sunbathing and fishing, including
clamming and crabbing, as posted.
Swimming and surfing are permitted as
posted on the ocean beach. Fishing, kite
flying, and possession of glass
containers are prohibited within the
protected beach areas. The use or
possession of metal detectors is not
permitted on the refuge. Entry into the
refuge by boat is permitted at the
designated public use areas at Tom's
Cove Hook and the public use area
operated by the Town of Chincoteague
at Assateague Point. Picknicking and

contained fires are permitted at Tom's
Cove Hook in designated areas. Open
fires by special permit only. All fires
must be extinguished by water.
Operation of registered motor vehicles
and bicycles is permitted on designated
access roads, trails, and parking areas.
No vehicle may be left on the area
during closed hours except by special
permit. Motorcycles or mopeds with
motor in operation are not permitted on
the Wildlife Drive or on other trails
designated for foot or bicycle use. The
use of mopeds or motorized bicycles
shall be governed as follows: as a
bicycle when motor is not in operation;
as a motorcycle when motor is in
operation; the methods of operation,
equipment, license and registration
requirements shall be the same as those
set by the State of Virginia. Riding of
horses and other saddle animals is
permitted only along the shoulder of the
access road to the Coast Guard
crossover and thence only within
designated areas along the beach. Pets
are not permitted on the refuge. Off-road
travel by oversand vehicles is permitted
only on designated routes within the
public use areas at Tom's Cove Hook.
Driving so as to cut circles or otherwise
needlessly deface the sand dunes or
vegetation is prohibited. Speed may not
exceed 25 miles per hour. When
approaching or passing within 100 feet
of a pedestrian or person on horseback,
speed must be reduced to 15 miles per
hour. Pedestrians and horseback riders
always have the right-of-way. Oversand
vehicles may not be used to tow persons
on any recreational device over sand, or
in the water or air. An annual permit at
a fee of $5.00 is required for oversand
vehicle use. Such permits are not
transferable, shall be displayed as
directed by the refuge manager, and
shall be valid from April 15 to April 14
of the following year. All oversand
vehicles must conform to applicable
State laws having to do with licensing,
registering, inspecting and insuring of
such vehicles. Motorcycles and mopeds
must remain on designated access roads
and are not permitted in oversand
vehicle areas. All oversand vehicles
must carry at all times on the beach:
shovel, jack, tow rope or chain, board or
similar support for the jack and low
pressure tire gauge. No permit will be
issued for a vehicle which does not meet
the following standards:

On four-wheel-drive vehicles:
Maximum vehicle length .......... 2 fooL
Maximum vehicle width ......... ........... 8 feet.
Mimum ground clearance ... ............. 7 Inches.
Gross vehicle weight rating may not exceed..... 10,000 lbs.
Maximum number of axles .... 2.
Maximum number of wheels per axle .............. 2.
Minimum number of wheels .... .............- 4.
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On two-wheel drive vehicles in
addition to the seven items listed above:
Minimum width of tire contact on the
sand-8 in. each wheel. Tires with
regular mud/snow treads are not
acceptable. The refuge manager may
issue a single trip permit for a vehicle of
greater weight or length when such use
is not inconsistent with the purposes of
the regulations. Forty-two (42] oversand
vehicles are permitted in the oversand
zone. The refuge manager may
temporarily close or limit access to the
beach when this level is reached.
Special event permits may be issued by
the refuge manager. Oversand vehicle
permits issued by the National Park
Service for operation on the Assateague
Island National Seashore will also be
honored for operation on the designated
oversand vehicle routes within the
public use areas at Tom's Cove Hook.

Fishermen who hold special overnight
beach-fishing permits may remain on the
refuge during closed hours on the dates
for which such permit is issued. At least
one member of the fishing party must be
actively engaged in fishing at all times
while on the refuge, under the terms of
the permit. Organized youth-group and
backpack camping is permitted by
advance reservation only. Daily fee for
youth-group camping is $3.00 per site.

On that portion of the Chincoteague
National Wildlife Refuge known as
Tom's Cove Hook and described as the
area bounded on the north by the
wildlife fence adjacent to the main
parking lot, on the east and south by the
Atlantic Ocean extending to Fishing
Point and on the west by the waters of
Tom's Cove to and along the canal in
Swan Cove adjacent to the main parking
lot, authorized National Park Service
personnel may enforce the above
regulations utilizing policies, procedures
of the Assateague Island National
Seashore, or if properly deputized, may
utilize policies, procedures and
authorities normally associated with
law enforcement procedures of the
Chincoteague National Wildlife Refuge.

The provisions of this special
regulation supplement the regulations
which govern public access, use and
recreation on wildlife refuge areas
generally which are set forth in Title 50,
Code of Federal Regulations, Part 26.
The public is invited to offer suggestions
and comments at any time.

Note-The Department of the Interior has
determined that this document is not a
significant rule and does not require a

regulatory analysis under Executive Order
12044 and 43 CFR Part 14.
Howard D. Won,
Acting Regional Director, U.S. Fish and
Wildlife Service.
December 18,1979.
[FR Doe. "9-324 Filed 12-28-79; 845 =
BILLING CODE 4310-55-M

50 CFR Part 26

Public Entry and Use of Certain
National Wildlife Refuges In Oklahoma
and Texas

AGENCY: U.S. Fish and Wildlife Service,
Department of the Interior.
ACTION: Special regulations.

SUMMARY: The Director has determined
that the opening to public access, use
and recreation of certain National
Wildlife Refuges in Oklahoma and
Texas is compatible with the objectives
for which these areas were established,
and will provide additional recreational
opportunity to the public through a
nonconsumptive use. This document
establishes special regulations effective
for the upcoming public entry and use
season.
DATES: January 1, 1980, through
December 31,1980.
FOR FURTHER INFORMATION CONTACT.
The Refuge Manager at the address
and/or telephone number listed below
in the body of these Special Regulations.

General

Public access, use, and recreation is
permitted on the National Wildlife
Refuges indicated below in accordance
with 50 CFR 26 and the following
Special Regulations. Portions of refuges
which are open to public access, use and
recreation are designated by signs and/
or delineated on maps available from
the address indicated below.

No vehicle travel is permitted except
on designated, maintained roads and
trails. Special conditions applying to
individual refuges are listed on leaflets
available at refuge headquarters and
from the office of the Area Manager,
U.S. Fish and Wildlife Service, 300 E. 8th
Street, Room G-121, Austin, Texas
78701.

The Refuge Recreation Act of 1902 (16
U.S.C. 460K] authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that such recreational use
will not interfere with the primary

purpose for which the areas were
established, and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

Public entry shall be in accordance
with all applicable Federal and State
laws and regulations subject to the
following conditions:

§ 26.34 Special regulations; public access,
use and recreation; for Individual wildlife
refuge areas. -A

Oklahoma
Salt Plains National .Wildlife Refuge,

Route 1, Box 76, Jet, Oklahoma 73749,
telephone 405-626-4794.

Special conditions: (1) The public is
permitted to enter upon the Great Salt
Plains from the west along designated
routes of travel to collect gypsum
(selenite) crystals from April I through
October 15.1980, and only on Saturdays,
Sundays, and holidays. (2] For the
purpose of collecting selenite crystals,
vehicles will be allowed only along such
travel lands and parking areas as are
posted for such activity. (3] Each
individual may collect for his/her
personal use up to a maximum of 10
pounds plus one selenite crystal or
selenite crystal cluster per day. (4]
Digging for selenite crystals will be
confined to areas posted for such
activity.

Sequoyah National Wildlife Refuge,
P.O. Box 695, Vian, Oklahoma, 74962,
telephone 918-773-5251. Public Entry
and Use.

Special conditions: (1) An area of
approximately 2,200 acres, south of Vian
Creek and east of the refuge tour road
shall be closed, as posted. to all public
access during the periods January 1
through March 15, 1980, inclusive and
October 1 through December 31,1980,
inclusive. This land is set aside to
provide an area of minimum disturbance
for waterfowl and other wildlife during
the winter months. (2] Some refuge
roads may be closed to vehicle entry
from January 1 through March 15, 1980,
and from October I through December
31,1980, as posted, to prevent
disturbance of wintering and migrating
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waterfowl. (3) Sightseeing, nature
observation, photography and hiking are
permitted. (4) Picnicking is permitted
only at the Vian Creek Recreation Area.
Picnic fires may be built at the
recreation area only in fire grills
provided or in camp stoves or charcoal
grills. (5) Overnight camping is not
permitted except for youth conservation
groups supervised by adults. Permits
must be obtained in advance from the
Refuge Manager. All other recreational
uses are restricted to the period 5 a.m. to
9 p.m. daily. (6) Firearms are prohibited
except during authorized hunting
seasons when only shotguns are
permitted. Firearms being transported in
a motor vehicle must be unloaded and
dismantled or cased. Possession of any
firearm on the refuge at night or in
refuge areas closed to hunting is
prohibited. (7) Boating is permitted in
accordance with Federal and State
regulations. (8) Waterskiing is
prohibited in all refuge waters. (9) Pets
must be confined or kept on a leash, not
to exceed 10 feet in length, one end of
which must be secured to restrict the
movement of the pet. Dogs may be used
for hunting in accordance with refuge
hunting regulations. (10) Pecan picking is
limited to one gallon per person per day.

Tishomingo National Wildlife Refuge,
P.O. Box 248, Tishomingo, Oklahoma
73460, telephone 405-371-2402. Public
Entry and Use.

Special Conditions: (1) Portions of the
Tishomingo National Wildlife Refuge
are open to: wildlife observation,
photography, sightseeing, hiking, fishing
and boating, picnicking and camping
incidental to wildlife oriented activities
as posted and/or indicated on the refuge
leaflet and map. (2) Camping is
permitted only in designated areas.
Individuals and/or camping facilities
are limited to 3 consecutive camping
days in the area near headquarters, to 9
consecutive camping days elsewhere,
and to a total of 18 camping days during
the calendar year. (3) During the periods
of January 1, 1980, through February 29,
1980, and October 1, 1980, through
December 31, 1980, the area known as
the Tishomingo Wildlife Management
Unit is closed to all public use activities
except those specific hunting activities
as may be designated. (4) Boating on
Refuge water other than Lake Texoma
and the Washita River is limited to no-
wake speeds. (5) Pets must be confined
or kept on a leash, not to exceed 10 feet
in length, one end of which must be
secured to restrict the movement of the
pet. Pets must be prevented from
harassing or disturbing wildlife or the
visiting public. (6) The Refuge will be
closed to all general recreational uses

during the special, controlled deer hunts
in the fall as posted.

Washita National Wildlife Refuge,
Route 2, Box 100, Butler, Oklahoma
73625, telephone 405-473-2205. Public
Entry and Use.

Special conditions: (1) Wildlife/
wildland observation and photography
are permitted from the observation
platform located in Owl Cove
Recreation Area and from vehicles using
established routes of travel. Visitors
may walk into other areas of the refuge
during the public use season, from April
1 through October 14, 1980. (2) Parking is
permitted only in locations designated
by signs in hunter access and recreation
areas. (3) Boating is permitted from
April 1 through October 14, 1980. (4)
Swimming, waterskiing and overnight
camping are prohibited. (5) Overnight
stays for organized youth and education
groups, with adult supervision, involved
in wildlife/wildland-associated
activities are permitted. (6) Camp
stoves, charcoal burners and portable
heaters may be used in recreational
areas. Open fires are prohibited. (7) Pets
must be confined or kept on a leash, not
to exceed 10 feet in length, one end of
which must be secured to restrict the
movement of the pet.

Wichita Mountains Wildlife Refuge,
P.O. Box 448, Cache, Oklahoma 73527,
telephone 405-429-3222. Public Entry
and Use.

Special Conditions: (1) Sightseeing,
nature observation, and photography
are permitted only during daylight
hours. (2) Hiking is permitted during
daylight hours only. (3) Camping is
permitted only in those recreation areas
that are designated for that activity. (4)
Any activity that emits sound beyond
the immediate campsite between the
hours of 10:00 p.m. and 8:00 a.m. is
prohibited. (5) No person other than
campers shall enter or remain in a
camping area between the hours of 10:00
p.m. and 6:00 a.m. (6) No person shall
use electrical speakers at a volume
which emits sound beyond the
individual camp or picnic site without
the permission of the refuge manager. (7)
Exceeding posted capacities is
prohibited. A written permit is required
for stays exceeding 7 days. (8)
Backcountry camping is permitted in the
Charons Gardens Wilderness Area by
permit only. Length of stay is limited to 3
days. Inquire at Refuge office for further
information. Special conditions may be
set by Refuge Manager which may
include areas for camping, equipment
used and prohibition of open fires. (9)
Fires are prohibited, except in those
recreation areas where camping or
picnicking is permitted. They must be
built in grates and grills provided for

that purpose. Dead fallen timber may be
used. Fires must not be left unattended
and must be completely extinguished
before leaving the area. During periods
of very high fire danger, open fires are
prohibited. (10) Picnicking is allowed
only in recreation areas that are
designated for that activity. (11)
Gasoline, electric, oar, or handpowerod
boating is permitted only on Elmer
Thomas Lake; handpowered boats only
on Jed Johnson, Rush, Quanah Parker
and French Lakes. Boating Is prohibited
in marked scuba diving and swimming
areas. State and Federal boating
regulations apply. Fort Sill regulations
apply on the military portion of Elmer
Thomas Lake. Water skiing is
prohibited. All floating devices are
prohibited, except those permitted In
boating, swimming, scuba diving, and
sport fishing regulations. (12) Swimming,
wading, and snorkeling are prohibited,
except at the designated swimming
beach on Elmer Thomas Lake and only
when refuge lifeguards are on duty.
Food, beverages, and pets are prohibited
on the beach. Beach users must comply
with the directions of authorized
lifeguards. (13) Scuba diving is permitted
in the refuge portion of Elmer Thomas
Lake, but is prohibited in all other refuge
waters. Diving areas must be marked
with appropriate warning flags when
outside marked swimming areas. Diving
is permitted during daylight hours only.
Inflatable vests must be worn during
diving. (14) Pets must be kept on a leash,
not to exceed 10 feet in length, one end
of which must be secured to restrict the
movement of the pet. Pets are prohibited
at the swimming beach. (15) Motorized
vehicles are permitted only on
developed roads. Vehicle travel on
roads closed by sign or barrier is
prohibited. All vehicles must be
operated safely and in accordance with
posted speed limits and other regulatory
signs. Stopping on roadways is
prohibited. Parking or leaving
unattended any vehicle is permitted
only in areas designated for that
purpose by sign or on refuge maps
available to the public and only for the
purpose of authorized activities.
Vehicles found parked in any closed
areas, or any area not designated as a
parking area or in any area after the
hours of authorized activities, may be
removed from the refuge. Any changes
or expenses incurred by such removal,
including storage fees, shall be borne by
the owner of the vehicle. (16) The public
display or consumption of alcoholic
beverages, including beer is prohibited.
(17) Possession or use of any alcoholic
beverage, including beer by persons
under 18 years of age is prohibited. (18)
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The transportation of any alcoholic
beverage, including beer, that is
accessible to the driver or any occupant
of a moving vehicle is prohibited unless
it is in the original container and the
original cap or seal has not been
removed or loosened.

Texas
Anahuac National Wildlfe Reftige,

P.O. Box 278, Anahuac, Texas 77514,
telephone 713-267-3337. Public Entry
and Use.

Special conditions: (1) Overnight
camping is permitted only adjacent to
the shoreline of East Bay. Camping is
limited to 3 days and 3 nights. (2)
Campfires are permitted only adjacent
to the shoreline of East Bay. (3) Boats
may be launched from the refuge into
East Bay.

Aransas National Wildlife Refge,
P.O. Box 100, Austwell, Tex. 77950,
telephone 512-286-3559. Public Entry
and Use.

Special conditions: (1) Camping is
permitted only for organized youth
groups that have obtained a special
permit. (2] Touring, sightseeing, hiking,
nature observation, photography, and
sound recording of wildlife are
permitted along designated routes of
travel except where restricted by
appropriate signs. (3) Pets must be
confined or kept on a leash, not to
exceed 10 feet in length, one end of
which is secured to restrict the
movement of the pet. (4] The refuge is
open for public use from sunrise to
sunset. (5) Visitors must register upon
arrival. (6) Special conditions for the
Matagorda Island Unit of the Aransas
National Wildlife Refuge are (a)
sightseeing, hiking, nature observation,
beachcombing, camping, photography
and sound recording of wildlife are
permitted in areas so designated; (b)
visitors have access to surf fishing and
swimming; (c) Pets must be confined or
kept on a leash, not to exceed 10 feet in
length, one end of which must be
secured, so as to restrict the movements
of the pet and (d) visitors must register
upon arrival.

Buffalo Lake National Wildlife
Refuge, P.O. Box 228, Umbarger, Texas
79091, telephone 806-946-3341. Public
Entry and Use.

Special conditions: (1) Touring,
sightseeing, hiking, nature observation,
photography and sound recording of
wildlife are permitted along designated
routes of travel except where restricted
by appropriate signs. (2) Camping and
picnicking is permitted in designated
areas. (3] Pets must be confined or kept
on a leash, not to exceed 10 feet in
length, one end of which must be

secured so as to restrict the movement
of the pet.

Hagerman National Wildlife Refuge,
Route 3, Box 123, Sherman, Texas 75090,
telephone 214-786-2826. Public Entry
and Use.

Special conditions: (1) Touring,
sightseeing, nature study, photography
and sound recording of wildlife are
permitted along designated routes of
travel except where restricted by
appropriate signs. (2) Picnicking Is
permitted and fires may be built in
access area fireplaces only and must be
extinguished before leaving the area. (3)
Pecan picking is permitted in areas not
closed to access and is limited to one
gallon per person per day. (4) Overnight
camping is prohibited. (5) Pets must be
confined or kept on a leash, not to
exceed 10 feet in length, one end of
which must be secured so as to restrict
the movements of the pet.

Laguna A tascosa National Wildhfe
Refuge, P.O. Box 450, Rio Hondo, Texas
78583, telephone 512-748-2426. Public
Entry and Use.

Special conditions: (1) Touring,
sightseeing, hiking, nature observation,
photography and sound recording of
wildlife is permitted along designated
routes of travel, except where restricted
by appropriate signs. (2) Camping Is
permitted in the North Point and West
Side Recreation Areas only. A 3-day
maximum stay is allowed. (3) Pets must
be confined or kept on a leash, not to
exceed 10 feet in length, one end of
which must be secured so as to restrict
the movements of the pet. (4) Swimming
within the refuge is prohibited.

Muleshoe National Wildlife Refuge,
P.O. Box 549, Muleshoe, Texas 79347,
telephone 806-946-3341. Public Entry
and Use.

Special conditions: (1) Access for
wildlife observation, nature study and
photography is permitted by motor
vehicle, foot, or horseback along
designated routes of travel except where
restricted by appropriate signs. (2)
Groups of 10 or more people must
register in advance to use the refuge. (3)
Camping is permitted in designated sites
only. (4) Pets must be confined or kept
on a leash, not to exceed 10 feet in
length, one end of which must be
sucured so as to restrict the movements
of the animal.

Santa Ana Notional Wildh'ie Refuge,
Route 1, Box 202A, Alamo, Tex. 78516,
telephone 512-787-3079. Public Entry
and Use.

Special conditions: (1) The refuge is
open to visitation daily from sunrise to
sunset. (2) Vehicular access Is restricted
to the scenic drive during the hours of 8
a.m. to 6 p.m. (3) Motorcycles are
prohibited on the refuge except that

portion of the scenic drive from the
north entrance to the headquarters
parking lot. (4) Camping is permitted
only by groups participating in
environmental education or educational
field trip activities on a reservation
basis. Applications for reservations
should be sent to the above address. (5]
Pets must be confined or kept on a
leash, not to exceed 10 feet in length.
one end of which must be secured so as
to restrict the movements of the pet.

The provisions of this special
regulation supplement the regulations
which govern public access, use and
recreation on wildlife refuge areas
generally which are set forth in Title 50,
Code of Federal Regulations, Part 26.
The public is invited to offer suggestions
and comments at any time.

Note--The US. Fish and Wildlife Service
has determined that this document does not
contain a major proposed requiring
preparation of an Economic Impact
Statement under Executive Order 1194 and
OMB Circular A-107.
Joseph R. Higham,
Area ManggerAustin, Tam
[FR Doc. 70-3353Fled Z-Z5-7n 8:45 am
BWNG CODE 4310-55-M

50 CFR Part 33

Sport Fishing; National Wildlife
Refuges In Florida, Georgia, and South
Carolina

AGENCY: Fish and Wildlife Service.
ACTION: Special regulations.

SUMMARY: The Director has determined
that the opening to sport fishing of
certain National Wildlife Refuges is
compatible with the objectives for which
the areas were established, will utilize a
renewable natural resource, and will
provide additional recreational
opportunity to the public. These special
regulations describe the condition under
which sport fishing will be permitted on
portions of certain National Wildlife
Refuges in Florida, Georgia, and South
Carolina.
DATES: Effective December 31,1979.
for duration of calendar year 1980.
FOR FURTHER INFORMATION CONTACT:
The Area Manager or appropriate
Refuge Manager at the address or
telephone number listed below:
Donald J. Hanila. Area Office Manager, U.S.

Fish and Wildlife Service, 900 San Marco
Boulevard, Jacksonville, Ha. 32207.
Telephone: 904-791-2267.

John P. Davis. Refuge Manager. Savannah
(and Blackbeard Island] National Wildlife
Refuge. P.O. Box 8487, Savannah, Georgia
31412. Telephone:. 912-232-4321, Ext 415.

Del Pierce, Refuge Manager, J. N. "Ding"
Darling National Wildlife Refuge. P.O.
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Drawer B. Sanibel, Florida 33957.
Telephone: 813-472-1100.

Bruce Blihovde, Refuge Manager, Lake
Woodruff National Wildlife Refuge, P.O.
Box 488, DeLeon Springs, Florida 32028.
Telephone: 904-985-4673.

Thomas W. Martin, Refuge Manager,
Loxahatchee National Wildlife Refuge,
Boynton Beach, Florida 33437. Telephone:
305-732-3684.

Stephen Vehrs, Refuge Manager, Merritt
Island National Wildlife Refuge, P.O. Box
6504, Titusville, Florida 32780. Telephone:
305-867-4820.

John R. Eadie, Refuge Manager, Okefenokee
National Wildlife Refuge, P.O. Box 117,
Waycross, Georgia 31501. Telephone: 912-
283-2580.

Ronnie L. Shell, Refuge Manager, Piedmont
National Wildlife Refuge, Round Oak,
Georgia 31080. Telephone: 912-986-5441.

Joe D. White, Refuge Manager, St. Marks
National Wildlife Refuge, P.O. Box 68, St.
Marks, Florida 32355. Telephone: 904-925-
6121.

Martin Perry, Refuge Manager, St. Vincent
National Wildlife Refuge, P.O. Box 447,
Apalachicola, Florida 32320. Telephone:
904-653-8808.

SUPPLEMENTARY INFORMATION:

§ 33.5 Special regulations; sport fishing
for Individual wildlife refuge areas.

General

Sport fishing on portions of the
following refuges shall be in accordance
with applicable State and Federal
regulations, subject to additional special
regulations and conditions as indicated.
Portions of refuges which are open to
sport fishing are designated by signs
and/or delineated on maps. Special
conditions applying to individual refuges
and maps are available at refuge
headquarters or from the office of the
Area Manager (addresses listed above).

The Refuge Recreation Act of 1962 (16
U.S.C. 460K] authorized the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires that before any area of the
refuge system is used for forms of
recreation not directly related to the
primary purposes and functions of the
area, the Secretary must find that: (1)
Such recreational use will not interfere
with the primary purposes for which the
area was established; and (2) funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
refuges were established. Funds are
available for the administration of the

recreational activities permitted by
these regulations.

Sport fishing is permitted on the
following refuges within those areas
posted with signs and/or designated on
a map. Sport fishing shall be in
accordance with all applicable State
regulations subject to the
aforementioned general conditions and
the following special conditions:

Florida

J. N. "Ding" Darling National Wildlife
Refuge

Sport and commercial fishing is
permitted in 1,050 acres of tidal waters
of the J. N. "Ding" Darling National
Wildlife Refuge, Sanibel, Florida. Sport
fishing only is permitted in 800 acres of
freshwater impoundments on the
Darling Tract and from the fishing pier
located on Lighthouse Point. A valid
Florida state fishing license is required
for catching freshwater species from the
Darling Tract impoundments. Boats are
prohibited in the Darling Tract
impoundments. The taking of live
shellfish other than clams and oysters is
prohibited in refuge waters. The
following special regulations apply to
the public fishing pier. Cast nets are
limited to bait nets with a stretched
mesh of 3 inch or less; boats will not be
allowed to tie up at the pier except
during emergency situations; and
fishermen will be limited to no more
than two fishing poles, rods or lines.
Lake Woodruff National Wildlife
Refuge

Sport fishing on the Lake Woodruff
National Wildlife Refuge, DeLeon
Springs, Florida is permitted on
approximately 650 acres. The sport
fishing season is open year-round on
delineated refuge waters west of Norris
Dead River, Lake Woodruff, Spring
Garden Creek, Highland Park Canal,
and the Canal bordering the east side of
Norris Dead River. Refuge waters east of
Norris Dead River Canal, Lake
Woodruff and Spring Garden Creek will
be open to fishing and access March 15
to October 15, 1980. Fishing and access
on refuge waters are permitted during
daylight hours only. Air thrust boats are
prohibited.

Loxahatchee National Wildlife Refuge
Sport fishing is permitted in all waters

(61,352 acres) of the Loxahatchee
National Wildlife Refuge, Boynton
Beach, Florida except the headquarters
management area and those areas
marked by signs as being closed. All
public entry onto the refuge for any
purpose is limited to the following
points: (a) S-5A (Twenty-Mile Bend)

boat ramp; (b) Headquarters area; (c)
Loxahatchee Recreation Area. Sport
fishing is permitted year-round. Fishing
is restricted to 1 hours before sunrise
until 1 hour after sunset. Boats must
enter or leave the refuge through the
three public ramps: (a) S-SA (Twenty-
Mile Bend) boat ramp; (b) Headquarters
boat ramp; (c) S-39 (Loxahatchee
Recreation Area) boat ramps. Method of
fishing allowed is with attended rod and
reel and/or pole and line. Air thrust boat
use is authorized only by special permit
issued by the refuge manager. Speed
boats and racing craft are prohibited.

Merritt Island National Wildlife Refuge

Sport fishing is permitted in the open
waters of the Indian River, Banana
River, Banana Creek, Mosquito Lagoon,
Mosquito control impoundments and
interior lakes except for the Kennedy
Space Center security areas. No more
than 20 total fish daily per person may
be taken from the K.A.R.S. marina in the
Banana River or Eddy Creek "trout
hole" in Mosquito Lagoon during the
period November 15-March 13
annually, by any individual sport
fisherman. Sport fishing is permitted
during daylight hours only. Night sport
fishing from boats in the open waters on
the Indian River, Banana River, and
Mosquito Lagoon Is permitted by
fishermen with a refuge special use
permit. The permit is free and can be
obtained from the refuge headquarters.
Fishing in close proximity to manatees
is prohibited. Fishing lines must be
attended at all times and discarding of
tangled line into the waters of the refuge
is prohibited.

St. Marks National Wildlife Refuge

Sport fishing is permitted in all waters
of the St. Marks National Wildlife
Refuge (approximately 65,000 acres), St.
Marks, Florida except those marked by
signs as being closed. The sport fishing
season on the refuge extends from
March 15 through October 15, 1980, with
the exception of Otter Lake which is
open year-round. Travel is restricted to
established, designated roads only.
Fishing Is permitted hour before
sunrise until 2 hour after sunset during
the open season. Boats with electric
motors and gasoline engines up to and
including 4 horsepower are permitted.
Trotlines shall be taken up daily prior to
closing hours of fishing. The taking of
saltwater species in Apalachee Bay and
tidal creeks is subject to State
regulations. Year-round launching of
saltwater fishing boats from the
Lighthouse launch ramp is regulated.
The launching of commercial boats and
sport net boats is prohibited.
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SL Vincent National Wildlife Refuge
Sport fishing on the St. Vincent

National Wildlife Refuge, Franklin
County; Apalachicola, Florida is
permitted on 245 acres from March 1
through October 31,1980. Fishermen are
permitted on the refuge from 2 hour
before sunrise to % hour after sunset.
Boats with electric motors permitted; all
other.motors prohibited. Private boats
may not be left on the refuge overnight.
Use of live minnows as bait is
prohibited.

Georgia

Blackbeard Island National Wildlife
Refuge

Fresh water sport fishing on the
Blackbeard Island National Wildlife
Refuge, McIntosh County, Townsend.
Georgia is permitted on only two areas
totaling 350 acres. The sport fishing
season extends from March 15 through
October 25,1980. No one will be allowed
on the refuge before sunrise and all
persons must be off the refuge no later
than % hour after sunset. Boats with
electric motors permitted. Gasoline
powered motors prohibited. Use of live
minnows as bait prohibited. Private
boats nay not be left on the refuge
overdight.

Okefenokee National Wildlife Refuge
Sport fishing is permitted on the

Okefenokee National Wildlife Refuge,
Waycross, Georgia in the designated
open water areas connected by
established boat runs. Fishing permitted
during posted hours only. Boats with
motors not larger than 10 horsepower,
canoes, and row boats permitted. Use of
live minnows as bait prohibited.
Trotlines, limblines, nets and other set
tackle prohibited. Persons entering
refuge from main access points must
register with the respective
concessioner. Persons using the Sill
access ramp on the Pocket and
Kingfisher Landing access ramp are
required to sign the respective registers
when they enter the swamp and again
when they leave.

Piedmont National Wildlife Refuge
Sport fishing on the Piedmont

National Wildlife Refuge, Round Oak,
Georgia is permitted on approximately
87 acres during daylight hours. Fishing is
allowed on the following areas in
accordance with all applicable State
regulations subject to the following
restrictions. Open season: Falling Creek
Bridge and Little Falling Creek Bridge
open daily May 13 through September
13, 1980. Pond 2A open May 13 through
September 13, 1980 on Tuesdays,
Saturdays and national. holidays; Boats

allowed electric motors permitted; all
other motors prohibited. Ponds 6A, 7A.
9A, 11A, and 11B open May 13 through
September 13,1980, on Tuesdays,
Saturdays and national holidays; no
boats allowed. 5 Points Lake open May
13 through September 13,1980: fishing is
permitted daily; no boats allowed.
Ponds 21A and 22A-open May 13
through September 13, 1980, on
Tuesdays. Saturdays and national
holidays; no boats allowed. Fishing on
these two areas is restricted to youths 12
years of age or younger. Boats may not
be left on the refuge overnight. No
minnows allowed for bait. Littering,
firearms, camping and alcoholic
beverages are prohibited. Fishing shall
be with rod and reel and/or pole and
line only. Bank fishing permitted within
posted areas only. Bass creel limit is 5
fish, 12 inches or longer.

Georgia and South Carolina

Savannah National Wildlife Refuge
Sport fishing on the Savannah

National Wildlife Refuge, portion of
Jasper County, South Carolina, and
Chatham and Effingham Counties,
Georgia is permitted only on designated
impounded waters, tidal creeks, ditches
and canals in an area comprising 26,000
acres. The sport fishing season extends
from March 15 through October 25,1980,
for all impounded waters. No one will
be allowed on the refuge before sunrise
and all persons must be off the refuge no
later than Y2 hour after sunset. Only
electric motors are permitted on
impounded waters. Tidal creeks may be
fished from boats only from February 1
through October 25. Rod and reel, pole
and line, artificial and live baits are
permitted. All areas posted with "closed
area" signs are closed to all activities
including fishing. Private boats may not
be left on the refuge overnight.

Dated: December 20,1979.
Sam 0. Drake, Jr,
Acting Area Manager.
[FR Doc. r79-= Fded U1-28-4% &45 n]
BILUNG CODE 4310-55-M

50 CFR Part 33

Sport Fishing; Opening of Certain
National Wildlife Refuges to Sport
Fishing In North Dakota

AGENCY- Fish and Wildlife Service,
Interior.
ACTION: Special regulation.

SUMMARY: The Director has determined
that the opening to sport fishing of
certain National Wildlife Refuges Is
compatible with the objectives for which

the area was established, will utilize a
renewable natural resource, and will
provide additional recreational
opportunity to the public.
DATES: December 15,1979 through
March 23,1980.
FOR FURTHER INFORMATION CONTACT.
The Area Manager or appropriate
Refuge Manager at the address or
telephone number listed below.
Gilbert Key, Area Office Manager, U.S. Fish

and Wildlife Service. 1500 Capitol Ave., -
Bismarck. ND 580. Telephone: (7m) 255-
4011 X-401.

Ronald D. Shupe. Refuge Manager, Audubon
National Wildlife Refuge, R.R. 1.
Coleharbor. ND 58531. Telephone: (701]
442.5474.

John Venegonl. Refuge Manager. Des Lacs
National Wildlife Refuge and Lake lbo
National Wildlife Refuge, Box 578,
Kenmare. ND 58746. Telephone: (701] 385-
4046.

SUPPLEMENTARY INFORMATION:

General

Sport fishing on portions of the
following refuges shall be in accordance
with applicable State and Federal
regulations subject to additional special
regulations and conditions as indicated.
Portions of refuges which are open to
sport fishing are designated by signs
and/or delineated on maps. Special
conditions applying to individual refuges
and maps are available at refuge
headquarters or from the Office of the
Area Manager (addresses listed above].

The Refuge Recreation Act of 1962 (16
U.S.C. 460k) authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that It is practicable and not
inconsistent with the primary objectives
for which the area was established. In-
addition, the Refuge Recreation Act
requires that before any area of the
refuge system is used for forms of
recreation not directly related to the
primary purposes and functions of the
area, the Secretary must find that (1)
such recreational use will not interfere
with the primary purposes for which the
area was established; and (2) funds are
available for the development, operation
and maintenance of the permitted forms
of recreation.

The recreational use authorized by
these regulaiions will not interfere with
the primary purposes for which these
refuges were established. Funds are
available for the administration of the
recreational activities permitted by
these regulations.

f .... m .... ..... m. ... ...
Federal Register / Vol. 44,
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North Dakota

Audubon Notional Wildlife Refuge

Sport fishing on the Audubon National
Wildlife Refuge, Coleharbor, North
Dakota, is permitted on approximately
10,500 acres. Snowmobiles are not
permitted on the refuge.

Lake 1lo National Wildlife Refuge

Sport fishing on Lake Ilb National
Wildlife Refuge, Dunn Center, North
Dakota, is permitted on approximately
1,050 acres. Fishing is permitted during
daylight hours only.

Des Lacs National Wildlife Refuge

Sport fishing on the Des Lacs National
Wildlife Refuge, Kenmare, North
Dakota, is permitted on 700 acres of
middle Des Lacs Lake. Fishing or
parking is not permitted on County Road
2 or on the bridge over Des Lacs Lake.

Dated: December 18, 1979.
Gilbert E. Key,
Area Manager, Bismarck, North Dakota.
[FR Doe. 79-39831 Filed 12-28-79; &45 am)

BILNG CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 655

Squid Fishery of the Northwest
Atlantic

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce.
ACTION: Promulgation of final
regulations.

SUMMARY: These final regulations
implement the fishery management plan
(FMP) prepared by the Mid-Atlantic
Fishery Management Council (Council]
for the Squid Fishery of the Northwest
Atlantic Ocean under authority of the
Fishery Conservation and Management
Act of 1976, 16 U.S.C. 1801 et seq., as
amended (the Act). These final
regulations control domestic and foreign
vessels within the United States fishery
conservation zone (FCZ), fishing for
Atlantic squid (Illex illecebrosus or
Loligo pealez). The final regulations
provide:

(1) Annual catch quotas for both
domestic and foreign fishermen;

(2) A fishing year for both species of
squid from April 1, 1979, through March
31, 1980;

(3) A fishing permit and recordkeeping
system; and

(4) Criteria for reallocating portions of
the domestic annual harvest (DAH) to
the total allowable level of foreign
fishing (TALFF).

All regulations governing foreign
fishing for Atlantic squid contained in 50
CFR Part 611 are incorporated in these
regulations. Those regulations are
repromulgated to implement portions of
the FMP.

Proposed regulations were published
on June 26,1979; public comment was
invited for a 60-day period. Comments
received are addressed in the
supplementary information section of
the preamble.
EFFECTIVE DATE: These final regulations
are effective January 1, 1980, with the
exception of § § 655.4, 655.5, and 655.6,
which are effective on February 15, 1980.
The delay in implementing §§ 655.4-
655.6 will allow domestic fishermen
harvesting Atlantic squid to become
familiar with the requirements for
establishing fishing permits,
recordkeeping, and vessel identification.
ADDRESS: Copies of the approved FMP
and the final regulatory analysis (RA)
may be obtained by writing to the
person listed below.
FOR FURTHER INFORMATION CONTACT:
Mr. Allen E. Peterson, Jr, Regional
Director, Northeast Region, National
Marine Fisheries Service, 14 Elm Street,
Gloucester, Massachusetts 01930,
Telephone: (617] 281-3600.
SUPPLEMENTARY INFORMATION: The
Assistant Administrator for Fisheries,
NOAA, approved the FMP for the Squid
Fishery of the Northwest Atlantic Ocean
on June 6,1979. The FMP was published
on June 26,1979, along with the
proposed implementing regulations (44
FR 37252).

Public comments on the proposed
regulations, NOAA's response to those
comments, and several amendments
made in these regulations are discussed
on a section-by-section basis below.
Other technical and editorial changes of
a minor nature were made in the final
regulations.

Section 655.2 Definitions. The
definitions of "commercial fishing" and
"personal use of squid" have been
deleted from the proposed regulations.
The intent of the FMP to exempt from
permit requirements "recreational
fishermen taking squid for their personal
use" has been implemented by
amending the permit § 655.4(a) (see
below).

"Person who receives squid for a
commercial purpose" has been defined
to clarify who is required to maintain

fish dealer/processor reports under
§ 655.5(b).

Section 855.3 Relation to other laws.
Paragraph (b) of the proposed section
has been deleted, because It duplicated
paragraph (b) of § 655.1.

Section 655.4 Vessel permits and
fees. Paragraph 4(a) has been changed
by exempting from the permit
requirement vessels which catch no
more than 100 pounds of: squld per trip.
Difficulties in defining the 'personal use
of squid" led the agency to substituto a
simpler exemption for vessels which
catch small amounts of squid.

The circumstances under which a
permit expires have been expanded to
include changes in length, gross tonnage,
fish hold capacity of the vessel, home
port, or regulated fisheries In which the
vessel is engaged; these are in addition
to changes in ownership or name of the
vessel. The change Is made to reflect the
conditions and information stated on the
permit.

Section 655.5 Recordkeeplng and
reporting. This section discusses
recordkeeping requied of fishing vessol
operators and fish dealers/processors.
An attempt Is beinj made to standardize
the recordkeeping provisions for all
regulated Northwest Atlantic Ocean
fisheries, because a single
comprehensive recordkeeping form will
be used for U.S. participants in these
regulated fisheries. Many of the changes
in this section are a result of this
standardization process.

In regard to fishing vessels, the term
"fishing logbook report" was used In the
proposed regulations. This has been
replaced with "fishing vessel record," in
order to establish internal consistency
between the paragraph's heading and
text.

Language has been added to require
negative reporting (i.e., that no regulated
species were taken over the reporting
period). Without such a provision, It Is
impossible to determine whether all
permitted vessels are complying with
the recordkeeping requirements.
Exemptions to negative reporting may
be granted for periods of two to ten
months for vessels permitted under this
Part which are not catching squid for
that period of time. This exemption Is
intended to accommodate those vessels
catching squid on a seasonal basis only,
or vessels under repairs.

One commenter objected to the
substance of the requirements for
recordkeeping and reporting for fish
dealers/processors. The objection was
that these regulations contain the same
requirements for price information that
were objected to previously In the
regulations governing the Atlantic
Groundfish Fishery (50 CFR Part 051)
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and the Atfintib Herring Fishery (50
CFR Part 653]. There is presently an.'
industry/government/Council task force
working t6 develop an acceptble . ...

recordkeeping and reporting forin for "
fish dealers/processors. NOAA'Will use'
this foim for the dealer/processor
reporting system as soon asIit is'
developed. The coimenter also
expressed concern about the lick 6f
provisions for confidentiality of reported
data, as required under sdction 303(d" of.
the Act. Regulations to impleinent the
confidentiality requirements of the Act
were published as inteiim final ,
regulatiofis on Dedemb6i 7, 1979.[44 FR
70480).

The commenter expressed the opinion
that no recordkeeping or reporting
requirements should be proposed for
any fishery prior to circulation for public
comment of the task foice's review Of
this matter. NOAA believes that basic
reporting requirements must be included
in regulations implementing an FMP to
comply with the requirements of section
303(a)(5) of the Act.

Section 655.21 Allowable levels of
harvesL Several commenters discussed'.
the specified OY for Jilex to the effect
that modification of the maximum ! .
sustainable yield (MSY) of 40,000 mt to
the optimum yield (OY) of 30,000 mt
cannot be justified on the basis of the
information in the FMP and in the
preamble to the proposed regulations.
Public comments stated that the
specified MSY is biologically
conservative; therefore, a reduction from
MSY to the specified OY for biological .

reasons is inappropriate. In addition,
they suggested that consideration of the
role of Iflex as.an important prey for
other fish and marine mammals is not
valid in specifying OY.

The MSY for Mex of 40,000 mt from
the territorial sea and FCZ of the United
States, while conservative, is reasonable
given the variability in estimates of .
population size over time and the lack of
detailed understanding of the ,.
relationship between a given population
size and subsequent recruitment of
juvenile Illex into the fishable
population. Estimates of Illex biomass
on Georges Bank and the southern
Scotian Shelf have ranged from 58,000
mt to 258,000 mt in recent years: .
Assuming that (1) a moderate stock-
recruitment relationship exists, and (2]
most fishing mortality occuri duringthe-
summer, these-biomass estimates
indicate that catches of 21,000 mt to
95,000-t could-have been supported by,
the population.-These data, however, are
not considered highly reliable. At " :
presentithere'is no basis for predicting
the future'abundance of llex. Therefore.,

the MSY is "conservative biologically"
and "based on minimum estimates of
biomgss size'0 (44 FR 37272).

The Act states that optimum yieldis
the amount of fish "which is prescribed
as such on the basis of the maximum
sustainable yield from such fishery, as
modified by any relevant economic,
social, or ecological factor" (section
3(18)(b)). The predator-prey relationship
in the north Atlantic ecosystem is a
"relevant" ecological factor and Is
discussed in the FMP (44 FR 37270).
Accounting for these relationships In the
design of a fisheries management
system may result in a certain amount of
resource being "lost" for purposes of
human consumption. Yet, this will help
to provide stability to natural ecosystem
cycles which, in the long term, will serve
to benefit a number of other fisheries.

Several commenters objected to the
estimates of domestic annual harvest
(DAM) of 14,000 mt of Lohgo and 10,000
mt of llex. In particular, one stated that
the "allocations to domestic fishermen
for the current fishing year so far exceed
recent domestic catches in the fishery
... that a significant waste of resources
can be expected." Similarly, another
commenter stated that "the estimated
domestic annual harvests (DAH) of
10,000 mt of Mex and 14,000 mt of LoL'go
lack sufficient justification both in terms
of the historical catch of the US.
commercial and recreational fisheries
and evidence, of the capacity and intent
of domestic fishermen to harvest those
amounts." The Council's estimate of
DAH reflects three factors: (1) past
performance of the domestic fishery; (2)
anticipated changes in traditional
fishing patterns and practices; and (3)
unquantified catches. In 1978, U.S.
landings of squid from the Northwest
Atlantic were approimately 1,900 mt.
For the first ten months of 1979,
domestic landings were reported to be
5,100 mt, and NOAA projects the entire
1979 domestic harvest to be 6,500 mt.
This represents a 200 percent increase in
the harvest. This upward trend is
expected to continue as the industry's
ability to provide high quality squid for
export markets continues to improve. A
new fishing vessel with flash freezer
capacity aboardbegan operations this
past summer and is expected to be •
involved in the squid fishery. NOAA has
indications that two additional fishing
vessels of similar design are under
construction and will enter the fisheries
in the summer of 1980.

The DAH specification is based on
reasonable assumptions about the
anticipated growth of the domestic
fishery. If domestic fishermen fail to
reach the anticipated levels of harvest, a

reallocation system provides for
redistribution of the allowable catch to
foreign fishermen. Furthermore,:
recordkeeping and reporting required
under sdcti6i 655.5*ill enable" the
Council to project more accurately
future domestic participation in the
squid fishery.

Section 655.22 Reallocation. Several
comments were received on both the
criteria for in-season reallocation of
Atlantic squid from DAH to TALFF, and
the timing of such reallocations. The
intent of the FMP is to provide for in-
season reallocations in the event that
the projected estimate of DAM is
markedly different from actual harvests
during the year. The dates for any
potential reallocations are late in the
fishing year due to domestic fishing -
practices.

Section 655.23 Closure of fishezy. In
the proposed regulations, the Regional
Director could make a recommendation
for closure of the fishery when 90
percent of the annual quota for the
particular species was reported
harvested. Upon revieW, NOAA
believes that this does not provide the
responsiveness necessary for timely
action to prevent the quota from being
exceeded. To provide for timely action,
the percentage has been changed from
90 percent to 80 percent.

FMPApproval

The Assistant Administrator has
reviewed comments received on the
FMP, and finds that the plan is
consistent with the national standards,
other provisions of the Act, and other
applicable law. Commefits on the FMP
have been forwarded to the Coudcil fof
its consideration in future amendnlients.

NationalErnvironmentalPolicyAct of.-
1969 (NEPA)

Development and implementation of
the FMIP have been deemed a major .
federal action significantly affecting the,
quality of the human environment. An.
environmental impact statement (EIS]
has been prepared and a notice of
availability was published on June 9,
1978 (43 FR 25183). This EIS was-
supplemented and a notice of its
availability was published on January
22. 1979 (44 FR 4545). -

Executive Order 12044

A regulatory analysis, required by
Executive Order 12044, has been.
prepared. Persoris wishing to inspect.
this document may do so by contacting
the Regional Director (seeF "addresses!.
above). - ,
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Administrative Procedure Cooling
Period

The Assistant Administrator for
Fisheries has determined that the 30-day
"cooling" period required under the
Administrative Procedure Act (APA)
should be waived because the
regulations implementing the
preliminary fishery management plan
will expire on January 1, 1980. Delay in
implementing these final regulations
would prevent foreign nations from
prosecuting their fisheries for Loligo or
lllex.

Signed at Washington, D.C. this 26th day of
December, 1979.
(16 U.S.C. 1801 et seq.)
Winfred H. Meibohm,
Executive Director, National Marine
Fisheries Service.

Regulations governing foreign fishing
for Atlantic squid in 50 CFR Part 611 are
hereby repromulgated. Part 655 is
adopted as final to read as set forth
below:
PART 655-SQUID FISHERY OF THE

NORTHWEST ATLANTIC

Subpart A-General Provisions

Sec.
655.1 Purpose and Scope.
655.2 Definitions.
655.3 Relation to Other Law.
655.4 Vessel Permits and Fees.
655.5 Recordkeeping and Reporting

Requirements.
655.6 Vessel Identification.
655.7 Prohibitions.
655.8 Enforcement.
655.9 Penalties.

Subpart B-Management Measures
655.20 Fishing Year.
655.21 Allowable Levels of Harvest.
655.22 Reallocation Provisions.
655.23 Closure of Fishery.
655.24 Size Restrictins. [Reserved)
655.25 Gear/Vessel Equipment Restrictions.

[Reserved]
655.26 Area/Time Restrictions [Reserved].

Authority: 16 U.S.C. 1801 et seq.

Subpart A-General Provisions

§ 655.1 Purpose and scope.
(a) These regulations in this Part: (1)

implement the Fishery Management
Plan for the Squid Fishery of the
Northwest Atlantic Ocean, which was
prepared and adopted by the Mid-
Atlantic Fishery Management Council
and approved by the Assistant
Administrator;, and (2) govern fishing for
Atlantic squid by fishing vessels of the
United States within that portion of the
Atlantic Ocean over which the United
States exercises exclusive fishery
management authority.

(b) The regulations governing fishing
for Atlantic squid by foreign vessels in
the fishery conservation zone are
contained in 50 CFR Part 611.

§ 655.2 Definitions.
In addition to the definitions in the

Act, the terms used in this Part shall
have the following meanings:

Act means the Fishery Conservation
and Management Act of 1976, as
amended, 16 U.S.C. 1801 et seq.

Assistant Administrator means the
Assistant Administrator for Fisheries of
the National Oceanic and Atmospheric
Administration, Department of
Commerce, or an individual to whom
approproate authority has been
delegated.

Atlantic squid means the species Illex
illecebrosus (short-finned or summer
squid) and Loligo pealei (long-finned or
bone squid).

Authoiized Officer means:
(a) Any commissioned, warrant, or

petty officer of the U.S. Coast Guard;
(b) Any certified enforcement officer

or special agent of the National Marine
Fisheries Service;

(c) Any officer designated by the head
of any Federal or State agency which
has entered into an agreement with
Secretary of Commerce and the
Commandant of the U.S. Coast Guard to
enforce the provisions of the Act; or

(d) Any U.S. Coast Guard personnel
accompanying and acting under the
direction of any person described in
paragraph (a) of this definition.

Catch, take, or harvest includes, but is
not limited to, any activity which results
in mortality to any squid or in bringing
any squid on board a vessel.

Fishery Conservation Zone (FCZ)
means that area adjacent to the United
States which, except where modified to
accommodate international boundaries,
encompasses all waters from the
seaward boundary of each of the coastal
States to a line on which each point is
200 nautical miles from the baseline
from which the territorial sea of the
United States is measured.

Fishing includes any activity, other
than scientific research activity
conducted by a scientific research
vessel, which involves:

(a) The catching, taking, or harvesting
of squid;

(b) The attempted catching, taking, or
harvesting of squid;

(c) Any other activity which can
reasonably be expected to result in the
catching, taking, or harvesting of squid;
or

(d) Any operations at sea in support
of, or in preparation for, any activity
described in paragraphs (a), (b), or (c) of
this definition.

Fishing trip means a period of time
during which fishing is conducted,
beginning when the vessel leaves port
and ending when the vessel returns to
port.

Fishing vessel means any vessel, boat,
ship, or other craft which is used for,
equipped to be used for, or of a type
which is normally used for: (a) fishing;
(b) aiding or assisting one or more
vessels at sea in the performance of any
activity relating to fishing, including, but
not limited to, preparation, supply,
storage, refrigeration, transportation, or
processing.

Operator, with respect to any fishing
vessel, means the master or other
individual on board and in charge of
that vessel.

Owner, with respect to any fishing
vessel, means:

(a) Any person who owns that vessel
in whole or in part;

(b) Any charterer of the vessel,
whether bareboat, time, or voyage;

(c) Any person who acts in the
capacity of a charterer, including but not
limited to parties to a management
agreement, operating agreement, or any
similar agreement that bestows control
over the destination, function, or
operation of the vessel; or

(d) Any agent designated as such by a
person described in paragraphs (a), (b),
or (c) of this definition.

Person means any individual (whether
or not a citizen or national of the United
States), corporation, partnership,
assocation, or other entity (whether or
not organized or existing under the laws
of any State), and any federal, state,
local, or foreign government or any
entity of any such government.

Person who receives Atlantic squid
for a commercial purpose means any
person (excluding governments and
governmetal entities) engaged In
commerce who is the first purchaser of
squid. The term includes, but is not
limited to, dealers, brokers, processors,
cooperatives, or fish exchanges. It does
not include a person who only
transports squid between a fishing
vessel and a first purchaser.

Regional Director means the Regional
Director, Northeast Region, National
Marine Fisheries Service, Federal
Building, 14 Elm Street. Gloucester,
Massachusetts 01930. Telephone (617)
281-3600; or a designee

Regulated species means any species
for which fishing by a vessel of the
United States is regulated pursuant to
the Act.

United States harvested squid means
squid caught, taken, or harvested by
vessels of the United States under this
part, whether or not such squid is
landed in the United States.
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Vessel of the United States means:
(a) Any vessel documented or

numbered by the United States Coast
Guard under United States law; or

(b) Any vessel registered under the
laws of any State.

§ 655.3 Relation to other laws.
(a] Nothing in this Part 655 shall be

construed as relieving any person from
compliance with other requirements
imposed by any regulation or statute of
the United States of any State.

(b3 All fishing activity, regardless of
species sought, is prohibited pursuant to
15 CFR Part 924, on the U.S.S. Monitor
Marine Sanctuary, which is located
approximately 15 miles southwest of
Cape Hatteras off the coast of North
Carolina (35°00'23"N. 75°24'32"W.).

§ 655.4 Vessel permits and fees.
(a) General. Every fishing vessel,

including party and charter boats,
fishing for Atlantic squid under this Part
must have a fishing permit issued under
this section. Vessels are exempt from
this requirement if they catch no more
than 100 pounds of squid per trip.

(b) Eligibility. [Reserved]
(c) Application. (1) An application for

a permit under this Part must be
submitted and signed by the owner or
operator of the vessel on an appropriate
form obtained from the Regional
Director. The application must be
submitted to the Regional Director at
least 30 days prior to the date on which
the applicant desires to have the permit
made effective.

(2) Applicants shall provide all the
following information:

(I) The name, mailing address
including ZIP code, and telephone
number of the owner of the vessel;

(ii) The name of the vessel;
(iII) The vessel's United States Coast

Guard documentation number or the
vessel's State registration number for
vessels not required to be documented
under provisions of Title 46 of the
United States Code;

(iv) The home port or principal port of
landing, gross tonnage, radio call sign,
and length of the vessel;

(v) The engine horsepower of the
vessel and year the vessel was built

(vi) The approximate fish hold
capacity of the vessel;

(vii) The type and quantity of fishing
gear used by the vessel;

(viii] The average size of the crew,
which may be stated in terms of a
normal range; and

(ix) Any other information concerning
vessel and gear characteristics
requested by the Regional Director.

(3) Any change in the information
specified in paragraph (c)(2) of this

section shall be submitted by the
applicant in writing to the Regional
Director within 15 days of the change.

(d) Fees. No fee is required for any
permit issued under this Part.

(e) Issuance. The Regional Director
shall issue a permit to the applicant not
later than 30 days from the receipt of a
completed application.

(f) Expiration. A permit shall expire
upon any change in vessel ownership,
registration, name, length, gross
tonnage, fish hold capacity, home port,
or the regulated fisheries in which the
vessel is engaged.

(g) Duration. A permit shall continue
in full force and effect until it expires or
is revoked, suspended, or modified
pursuant to 50 CFR Part 621.

(h) Alteration. No person shall alter,
erase, or mutilate any permit. Any
permit which has been intentionally
altered, erased, or mutilated is invalid.

(i) ReplacemenL Replacement permits
may be issued by the Regional Director
when requested in writing by the owner
or operator. An application for a
replacement permit shall not be
considered a new application.

(i) Transfer. A permit issued under
this Part is not transferable or
assignable. A permit shall be valid only
for the fishing vessel and owner for
which it is issued.

(k) Display. A permit Issued under
this Part must be carried on board the
fishing vessel at all times. The operator
of a fishing vessel shall present the
permit for inspection upon the request of
any Authorized Officer.

(1) Sanctions. Subpart D of 50 CFR
Part 621 (Civil Procedures) governs the
imposition of sanctions against a permit
issued under this Part. As specified in
that Subpart D, a permit may be
revoked, modified, or suspended if the
permitted fishing vessel is used in the
commission of an offense prohibited by
the Act or these regulations, or if a civil
penalty or criminal fine imposed under
the Act is not paid.

§ 655.5 Recordkeeplng and reporting.
(a) Fishing vessel records. (1] The -

operator of any fishing vessel issued a
permit to fish for squid under this Part
shalh

(i) Maintain on board the vessel an
accurate and complete fishing vessel
record on forms supplied by the
Regional Director, according to the
requirements of § 655.5(a)(2J;

(ii) Make the fishing vessel record
available for inspection or reproduction
by an Authorized Officer, or an
employee of the National Marine
Fisheries Service designated by the
Regional Director to make such

inspections, at any time during or after a
fishing trip;

(Iii) Keep each fishing vessel record
for one year after the date of the last
entry in the fishing vessel record; and

(iv) Submit fishing vessel records, as
specified in § 655.5(a)(2).

(2) The owner or operator of any
fishing vessel conducting any fishing
operation subject to this Part shall:

(I) Submit a complete fishing vessel
record to a location designated by the
Regional Director within 48 hours after
the end of any fishing week or fishing
trip (whichever time period is longer)
during which regulated species were
taken; or

(ii) Submit a statement to a location
designated by the Regional Director, 48
hours after the end of any calendar
week within which no fishing for any
regulated species occurred.

(3) Fishing vessel records shall
contain information on a daily basis for
the entirety of any trip during which
squid or any other regulated species are
caught, and shall contain information for
all fish which are caught. Information on
squid catches shall be provided
separately for 1]]ex and Loligo. To assist
fishermen in complying with the
requirement that catches be reported
separately for Mex and Loligo a
diagram showing the major external
differences between Illex and Lohgo is
reproduced as an Appendix to these
regulations.

(4) A request for exemption from the
provisions of 655.5(a)2)(ii) shall be
submitted, in writing, to the Regional
Director. Such requests shall state the
reason for the request and the period of
time for which the exemption is to
apply. The Regional Director may issue
an exemption for a period of time
greater than two months and less than
ten months. If an exemption is issued.
the Regional Director must be notified in
writing of the operator's intent to
resume fishing before fishing may be
resumed.

(5) The Assistant Administrator may
revoke, modify, or suspend the permit of
a fishing vessel whose owner or
operator falsifies or fails to submit the
records and reports prescribed by this
section. in accordance with the
provisions of 50 CFR Part 621.

(b) Fish dealer or processor reports.
Any person who receives Atlantic squid
for a commercial purpose from a fishing
vessel subject to this Part shall:

(1) File a weekly report (Sunday
through Saturday) to a location
designated by the Regional Director on
forms supplied by the Regional Director
within 48 hours of the end of any week
in which squid is received. This report
shall include information on all first

Federal Register / Vol. 44,
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transfers, purchases, or receipts of squid
(listing Illex and Loligo separately) and
all other fish made during that week;
and

(2) Permit an Authorized Officer, or an
employee of the National Marine
Fisheries Service designated by the
Regional Director to make inspections,
to inspect or reproduce any records or
books relating to any first transfers,
purchases, or receipts of squid. These
inspections may take place at the
principal place of business or at the
location where these required records
regularly are kept.

§ 655.6 Vessel Identification.
(a] Official Number. Each fishing

vessel subject to this Part and over 25
feet in length shall display its Official
Number on the port and starboard sides
of the deckhouse or hull and on an
appropriate weather deck so as to be
clearly visible from enforcement vessels
and aircraft. The Official Number is the
documentation number issued by the
Coast Guard for documented vessels or
the registration number issued by a
State or the Coast Guard for
undocumented vessels.

(b) Numerals. (1) The Official Number
shall be at least 18 inches in height for
fishing vessels over 65 feet in length and
at least 10 inches in height for all other
vessels over 25 feet in length.

(2) The Official Number must be in
block Arabic numerals in contrasting
color to the background.

(3) The Official Number shall be
permanently affixed to or painted on the
vessel. However, vessels carrying
fishing parties on a per capita basis or
by charter may use non-permanent
markings to display the Official Number
whenever the vessel is fishing for squid.

(c) Vessel length. The length of a
vessel, for purposes of this section, is
that length set forth in U.S. Coast Guard
or State records.

(d) Duties of operator. The operator of
each fishing vessel shall:

(1) Keep the Official Number clearly
legible and in good repair, and

(2) Ensure that no part of the fishing
vessel, its rigging, or its fishing gear
obstructs the view of the Official
Number from any enforcement vessel or
aircraft.

§ 655.7 Prohibitions.
It is unlawful for any person to:
(a) Use any vessel for the taking,

catching, harvesting, or landing of any
Atlantic squid (except as provided for in
section 655.4(a)), unless the vessel has a
valid permit issued pursuant to this Part
on board the vessel;

(b) Fail to report to the Regional
Director within 15 days any change in

the information contained in the permit
application for a vessel;

(c) Falsify or fail to make, keep,
maintain, or submit any fishing vessel
record or fish dealer/processor report,
or other record or report required by this
Part;

(d) Make any false statement, oral or
written, to an Authorized Officer,
concerning the taking, catching, landing,
purchase, sale, or transfer of any
Atlantic squid;

(e) Fail to affix and maintain vessel
markings as required by § 655.6;

(f) Possess, have custody or control or,
ship, transport, offer for sale, sell,
purchase, import, export, or land any
Atlantic squid taken in violation of the
Act, this Part, or any other regulation
promulgated under this Act;

(g) Fish for, take, catch, or harvest any
Atlantic squid from the FCZ after the
fishery has been closed pursuant to
§ 655.23;

(h) Transfer directly or indirectly, or
attempt to so transfer, any United States
harvested squid to any foreign fishing
vessel, while such vessel is within the
FCZ, unless the foreign fishing vessel
has been issued a permit, under section
204 of the Act, which authorizes the
receipt by such vessel of United States
harvested squid;

(I) Refuse to permit an Authorized
Officer, or an employee of the National
Marine Fisheries Service designated by
the Regional Director to make such
inspections, to inspect any fishing vessel
record, fish dealer/processor reports, or
other records relating to the taking,
catching, harvesting, landing, first
purchase, or sale of Atlantic squid;

(j) Refuse to permit an Authorized
Officer to board a fishing vessel subject
to such person's control for purposes of
conducting any search or inspection in
connection with the enforcement of this
Act, this Part, or any other regulation
promulgated under the Act;

(k) Fail to comply immediately with
enforcement and boarding procedures
specified in § 655.8;

(1) Forcibly assault, resist, oppose,
impede, intimidate, threaten, or interfere
with an Authorized Officer in the
conduct of any search or inspection
under the Act;

(m) Resist a lawful arrest for any act
prohibited by this Part;

(n) Interfere with, obstruct, delay, or
prevent by any means the apprehension
or arrest of another person knowing that
such other person has committed any
act prohibited by this Part;

(o) Interfere with, obstruct, delay, or
prevent by any means the lawful
investigation or search in the process of
enforcing this Part;

(p) Violate any other provision of this
Part, the Act, or any regulation
promulgated pursuant thereto.

§ 655.8 Enforcement.

(a) General. The operator of any
fishing vessel subject to this Part shall
immediately comply with instructions
issued by an Authorized Officer to
facilitate safe boarding and inspection
of the vessel, its gear, equipment, fishing
vessel record, and catch for purposes of
enforcing the Act and this Part.

(b) Signals. Upon being approached
by a U.S. Coast Guard vessel or aircraft,
or other vessel or aircraft authorized to
enforce provisions of the Act, the
operator of the fishing vessel shall be
alert for communications conveying
enforcement instructions. VHF-FM
radiotelephone is the normal method of
communicating between vessels. Should
radiotelephone communication fall,
however, other methods of
communication, including visual signals,
may be employed. The following signals
extracted from the International Code of
Signals are among those which may be
used, and are included here for the
safety and information of fishing vessel
operators:

(1) "L" meaning "You should stop your
vessel instantly,"

(2) "SQ3" meaning "You should stop
or heave to; I am going to board you,"
and

(3) "AA AA AA" etc.," which Is the
call to an unknown station, to which the
signaled vessel shall respond by
illuminating the vessel's Official
Number required by § 655.6.

(c) Boarding. A vessel signaled to stop
or heave to for boarding shall:.

(1) Stop immediately and lay to or
maneuver in such a way as to permit the
Authorized Officer and his/her party to
come aboard;

(2) Provide a safe ladder for the
Authorized Officer and his/her party;

(3) When necessary to facilitate the
boarding and/or when requested by an
Authorized Officer, provide a man rope,
safety line, and illumination for the
ladder, and

(4) Take such other actions are
necessary to ensure the safety of the
Authorized Officer and his/her party to
facilitate the boarding.

§ 655.9 Penalties.
Any person or fishing vessel found to

be in violation of this Part will be
subject to the civil and criminal penalty
provisions and forfeiture provisions
prescribed in the Act, and to 50 CFR
Part 620 (Citations) and Part 621 (Civil
Procedures).
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Subpart B-Management Measures

§ 655.20 Fishing year.
The fishing year for Atlantic squid is

the 12-month period beginning on April
1 and ending on March 31 of the
following year.

§ 655.21 Allowable levels of harvest.
(a) Catch Quotas. The allowed levels

of harvest on a fishing year basis for
Atlantic squid are 30,000 mt of Illex
illecebrosus and 44,000 mt of Loligo
pealei. These levels of harvest are
divided into annual catch quotas for
vessels of the United States and vessels
of foreign nations as follows:

(1) The annual catch quotas for
vessels of the United States are 10,000
mt of Iflex illecebrosus and 14,000 mt of
Loligopeale.

(2) The annual catch quotas for
vessels of foreign nations are 20,000 mt
of Illex ilecbrosus 30,000 mt of Loligo
pealei.

(b) Territorial waters. These
regulations do not limit harvests of
Atlantic squid in the waters landward of
the FCZ. Harvests from these waters,
however, shall be subtracted from the
annual domestic quotas set forth in
paragraph (a)(1) of this section.

§ 655.22 Reallocation.
(a) General. This section establishes a

procedure which will be followed to
make timely reallocations to foreign
fishing vessels of part of the domestic
quota which will not be harvested by
domestic fishermen during the fishing
year. Any reallocation shall be
consistent with the objectives of the
Fishery Management Plan for the Squid
Fishery of the Northwest Atlantic Ocean
and in accordance with the criteria and
procedures set forth in paragraphs (b)
and (c) of this section.

(b) Criteria. (1] Loligo. The Assistant
Administrator shall determine the
domestic harvest of Loligo by revieVing
fishing vessel record and fish dealer/
processor record data and any other
relevant landings statistics for the first
six months of the fishing year (April 1-
September 30). If reported domestic
harvest (including off-loadings at sea) is
equal to or greater than 50 percent of the
annual domestic quota of 14,000 mt, no
reallocation shall be made. If the
reported domestic harvest for the first
six months of the fishing year is less
than 50 percent of the annual domestic
quota, the Assistant Administrator may
reallocate up to one-half the difference
between reported dometic harvest and
the annual domestic quota.

(2) il/ex. The Assistant Administrator
shall determine the domestic harvest of
Illex by reviewing fishing vessel record

and fish dealer/processor report data
and any other relevant landing statistics
for the first five months of the fishing
year (April 1-August 31). If reported
domestic harvest (including off-loadings
at sea) is equal to or greater than 40
percent of the annual domestic quota of
10,000 mt, no reallocation shall be made.
If reported domestic harvest for the first
five months of the fishing year is less
than 40 percent of the annual domestic
-quota, the Assistant Administrator may
reallocate up to one-half the difference
between the reported domestic harvest
and the annual domestic quota.

(c) Procedure. (1) Initial
Determination. If the Assistant
Administrator determines that a
reallocation may be made for either
species of Atlantic squid, he shall
publish in the Federal Register a notice
of intent to reallocate a specified
amount of the unharvested portion of
the domestic annual quota to the annual
quotas established for foreign nations
specified in § 655.21. Notice of an intent
to reallocate also shall be sent to
holders or permits Issued under this
Part, and to agents of foreign fishing
vessels permitted to fish for squid under
50 CFR Part 611, on or before the date of
publication of the notice in the Federal
Register.

(2) Public comment. The public shall
be given no less than 15 days from the
date of publication of the notice of
intent to reallocate to submit written
comments concerning the amount of
Atlantic squid to be reallocated.
Comments shall be sent to the Regional
Director.

(3) Consultation. During the 15-day
public comment period, the Assistant
Administrator or a designee shall
consult with the appropriate committee
of the Mid-Atlantic Fishery Management
Council to determine whether the
proposed reallocation of Atlantic squid
is consistent with the objectives
contained in the Fishery Management
Plan for the Squid Fishery of the
Northwest Atlantic Ocean.

(4) Final determination, the Assistant
Administrator shall make a final
determination of the amount of the
species of Atlantic squid to be
reallocated after taking into account:

(i) The intent and capability of U.S.
fishing vessels to harvest the species of
Atlantic squid during the remainder of
the fishing year;,

(ii) The consistency of any
reallocation with the objectives
contained in the Fishery Management
Plan, for the Squid Fishery of the
Northwest Atlantic Ocean;

(iii) The current harvest of the species
of Atlantic squid by foreign nations as
allowed pursuant to 50 CFR Part 611;

(iv) The most current information
available concerning the biological
status of the species of Atlantic squid;
and

(v) Any other information determined
by the Assistant Administrator to be
relevant.

(5) Publication of reallocations. The
Assistant Administrator shall publish
regulations in the Federal Register to
accomplish any reallocation of any
species of Atlantic squid pursuant to
paragraph (c)(4) of this section
approximately 15 days prior to the
effective date of the reallocation.
Comments received during the public
comment period, all relevant
information used by the Assistant
Administrator in making a final
determination on reallocation, and the
most recent catch statistics for domestic
and foreign harvest of the species of
Atlantic squid to be reallocated shall be
summarized in the Federal Register.

(6) Effective Dates. (i) Illex. Any
reallocation of Malex shall be effective on
or after December 1, and remain in
effect to the end of the fishing year on
March 31.

(ii) Loligo. Any reallocation of Loigo
shall be effective on or after January 1
and remain in effect to the end of the
fishing year on March 31.

§655.23 Closure of Fishery.
(a) General. The Regional Director

shall periodically monitor catches and
landings of Mex and Loigo. The fishery
for either species of squid shall be
closed when the annual quota, less the
anticipated incidental catch during a
closure under paragraph (d) of this
section. for that species is reached.

(b) Recommendation of closure. When
80 percent of either of the annual
domestic quotas specified in § 655.21
has been harvested, the Regional
Director may make a recommendation
to the Assistant Administrator that the
fishery for that species be closed, if
projections based on fishing vessel
record and fish dealer/processor report
data that indicate that the annual quota
for that species will be reached or
exceeded before March 31.

(c) Notice of closure. If the Assistant
Administrator determines, based on the
recommendation of the Regional
Director, that a closure of the squid
fishery for the relevant species is
necessary to prevent the annual species
quota from being exceeded, the
Assistant Administrator shall

(1) Notify in advance the Executive
Directors of the Mid-Atlantic, New
England, and South Atlantic Fishery
Management Councils of the closure;

(2) Mail notifications to all holders of
permits Issued under,§ 655.5 of the
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closure at least 72 hours prior to the
effective date of the closure; and

(3] Publish a notice of closure in the
Federal Register.

(d) Incidental catch. During a period
of closure, fishing vessels may catch,
take, or harvest the relevant species of
squid incidental to fishing for other
species of fish, provided that such
species of squid constitutes no more
than 10 percent by weight of the total
catch of all other fish on board the
vessel at the end of any fishing trip.

§ 655.24 Size Restrictions [Reserved]

§ 655.25 Gear/Vessel Equipment
Restrictions [Reserved]

§ 655.26 Area/Time Restrictions
[Reserved]
BILUNG CODE 3510-22-M
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APPENDIX

ATMDRSALERc

TENTACLES

ltex illecebrosus, The Short-finned Squid

ANTERODORSAL PROTUBERANCE

APEX OF FIN TENTACLES

Loligo peolei, The Long-finned Squid
[FR Doc 79-39W Fed 1 -279-.8:45 am]
BII.I.IG CGDE 3510.,22-CG

APEX OF
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DEPARTMENT OF COMMERCE

Industry and Trade Administration

15 CFR Chapter III

Change In Chapter Heading

AGENCY: Industry and Trade
Administration, Department of
Commerce.
ACTION: Final rule.

SUMMARY: This rule redesignates the
heading of Chapter Il of Title 15, Code
of Federal Regulations, from "Industry
and Trade Administration" to
"International Trade Administration," to
reflect a change in the name of the
organization which will become
effective as of January 1, 1980. This
change has been made as a part of the
trade reorganization authorized by
Reorganization Plan No. 3 of 1979 (44 FR
69273). The content of Chapter III
remains unchanged.
EFFECTIVE DATE: January 1, 1980.
FOR FURTHER INFORMATION CONTACT.
Michael C. Monroe, Office of
Management and Systems, Industry and
Trade Administration, Department of
Commerce, Washington, D.C. 20230,
(202) 377-5436.

Accordingly, Chapter III of Title 15 of
the Code of Federal Regulations,
presently titled "Industry and Trade
Administration," is changed to read
"International Trade Administration."
Paul T. O'Day,
Acting Assistant Secretaryfor lndusty and
Trade.

December 26,1979.
[PR Doc. 79-3992 Filed 12-1-79, 8.45 am)

BILUNG CODE 3510-25-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Farmers Home Administration

7 CFR Part 1900

Appeal Procedure

AGENCY: Farmers Home Administration,
USDA.
ACTION: Proposed rule.

SUMMARY: The Farmers Home
Administration (FmHA) proposes to
amend its appeal procedures to provide
clarity, and make other changes that are
aimed at reducing unnecessary hearings
and review action. This action is taken
as a result of an administrative review.
ADDRESSES: Submit an original and
conformed copy of all written comments
to the Office of the Chief, Directives
Management Branch, Farmers Home
administration, Room 6346, Washington,
D.C. 20250. All written comments made
pursuant to this notice will be available
for public inspection at the address
given above.
DATES: Comments must be received on
or before February 29, 1980.
FOR FURTHER INFORMATION CONTACT:
Art Collings (202) 447-8448. Room 5305
South Building, -U.S. Department of
Agriculture, Washington, D.C. 20250.
SUPPLEMENTARY INFORMATION: FrnHA
proposes to amend subpart B of Part
1900, Chapter XVII, Title 7 in the Code
of Federal Regulations. The major
changes are:

Section 1900.51 Purpose: Change to
eliminate debt settlement actions, in
Part 1864 of this chapter from coverage
by this instruction.

Section 1900.52 (b) Examples of
ineligibility for appeal dropped from this
section and added to new (c).

Section 1900.521c] (new) Decisions not
appealable: Added to provide examples
where FmnHA decisions are not
appealable because of: (1) legal
limitations and (2] published
regulations.

Section 1900.52 (d) Relettered as (d).

Section 1900.52 (d) Hearing Officer
relettered as (e). (e)(4) changed to
prescribe hearing officer in acceleration
cases involving multi-family and/or
organizational loans.

Section 1900.52 (e) Record relettered
as (f).

Section 1900.52 (f0 Review Officer
relettered as (g).

Section 1900.52 (g)(1) changed to add
the State Director's designee as a review
officer.

Section 1900.52 (g](2) changed to make
the appropriate Deputy Administrator or
designee the review officer when the
State Director or designee is the hearing
officer.

Section 1900.52 (g)(4) changed to
provide that only one review will take
place in the National Office.

Section 1900.52 (h) (new) notice that
the term District Director shall also
apply to Assistant District Director.

Section 1900.52 (i) (new) definition of
decision-maker added for clarification
purposes.

Section 1900.53 (a) changed to add
emphasis to FmHA preference that
appellants choose meeting with
decision-maker prior to requesting a
hearing. The change Is Instituted
because of the occurrence of too many
hearing requests, where the difference
could have been otherwise resolved.

Section 1900.53 (a)(4) (new) added to
provide for a single, multi-faceted
appeal when corollary Issues are
involved in a foreclosure action.

Section 1900.53 (b](2)(iii) renumbered
as (a](5).

Section 1900.53 (b)(2) provides for a
second letter notifying appellant of right
of hearing, when the appellants request
is not granted a" a result of meeting with
the decision-maker.

Section 1900.53 (d)[2) changed to
provide a 15-day limitation on extending
hearing dates, except for verified
medical reasons.

Section 1900.53 (d)[4)(vi) changed to
reflect that the notes may be taken by
the hearing officer. A new (A) added to
clarify the type of notes to be taken. A
new (C) prescribes that file documents
and other written materials will be
included as part of the FmHA record.

Section 1900.53 (d)(vi) added to
clarify arrangements when a transcript
of the hearing Is made.

Section 1900.53 (d)(4 )vii) added to
provide that either party must notify the
other when commencing to tape

proceedings and either party may obtain
a copy of any taped record for the cost of
reproduction.

Section 1900.53 (d)(6) rewritten to
emphasize that the hearing officer's
decision shall be made without
consulting other FmHA employees,
except an official for whom the hearing
officer is acting as a delegate.

Section 1900.53(d)(7) changed to
provide that the decision wil be made
within 30 working days of the hearing,
except where FmHA has ordered a
transcript or copy of same, in which
instance the decision will be made
within 15 working days of receipt of the
transcript.

Section 1900.53(g) added to provide
for a conclusion to the appeal if no letter
appealing the decision of the hearing or
the review officer is received within 30
days of their decisions.

Section 1900.53 Reporting
requirements (new] added to require an
annual report by all FmHA offices, with
a consolidated State Office report sent
to the FmHA National Office.

This proposal has been reviewed
under the USDA criteria established to
implement Executive Order 12044,
"Improving Government Regulations." A
determination has been made that this
action should not be classified"significant" under those criteria. A
Draft Impact Analysis has been
prepared and is available from, the
Office of the Chief, Directives
Management Branch. Farmers Home
Administration. U.S. Department of
Agriculture, Room 6346, South
Agriculture Building, Washington, D.C.
20250.

This document has been reviewed in
accordance with FmHA Instruction
1901-G, "Environmental Impact
Statements." It is the determination of
FmHA that the proposed action does not
constitute a major Federal action
significantly affecting the quality of the
human environment and in accordance
with the National Environmental Policy
Act of 1969 Pub. L. 91-190 and
Environmental Impact Statement is not
required.

As proposed: Subpart B of Part 1900
reads ap follows:

PART 1900-GENERAL
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Subpart B-Farmers Home
Administration Appeal Procedure
Sec.
1900.51 Purpose.
1900.52 Definitions.
1900.53 Appeal from an initial FmHA

decision.
1900.54 Effect on appeal decision.
1900.55 Reporting requirements.
1900.56-1900.100 [Reserved]
Subpart B-Farmers Home
Administration Appeal Procedure

§ 1900.51 Purpose.
This Subpart provides a uniform

procedure whereby a person or
organization may appeal any Farmers
Home Administration (FmHA) program
administrative action directly affecting
such person or organization. This
procedure does not apply to Guaranteed
loans, debt settlement actions as found
In Part 1864 of this Chapter (FmHA
Instruction 456.1), Freedom of
Information Act, or Privacy Act appeals
and is not intended to affect the
Suspension and Debarment procedure
found at Subpart E of Part 1924 of this
Chapter. This procedure takes
precedence over all other FmHA
appeals procedures affecting applicants,
borrowers, or grantees. This procedure
will be applicable to administrative
decisions made after November 13,1978.

§ 1900.52 Definitions.
(a) Appellant. An appellant is an

applicant for FmHA assistance or an
FmHA borrower or grantee, either
individual or organization, that is
directly and adversely affected by an
administrative decision by FmHA.

(b) Directly and adversely affected.
The term "directly and adversely
affected" includes having a request for
FmHA assistance denied in whole or in
part or having FmHA assistance
reduced, cancelled, or not renewed. The
term "directly and adversely affected!'
does not include actions where persons
or organizations are clearly not eligible
such as in the examples cited in
paragraph (c) of this Section.

(c) Decisions not appealable. (1)
Where the FmHA decision was based
solely on a limitation of law, such as:

(i) Denial of Section 502 Rural
Housing Refinancing of a Debt that is
less than five years old.

(ii) Denial or a Section 504 grant to an
applicant less than 62 years of age.

(iii) Denial of a community facility
loan or a water and waste disposal loan
and/or grant when a city or town to be
served has a population in excess of
10,000.

(iv) Denial of a community facility
loan or a water and waste disposal loan

and/or grant to an organization not
identified as an eligible applicant by the
regulations.

(v) Applications for emergency loans
not filed before a prescribed termination
date.

(2) Where the FmHA decision was
based solely and directly on objective
standards in published regulations.
Examples include:

(i) Release of basic security for
unauthorized purposes.

(ii) Denial of a loan because of
confirmed income that is above FmHA
published limits.

(iii) Interest credit reduction that is
the result of a confirmed income
increase.

(iv) A determination of ineligibility for
emergency loans based on confirmation
or verification by the Agricultural
Stabilization and Conservation Service
(ASCS) or the Federal Crop Insurance
Corporation (FCIC) that the applicant
did not have the required production
losses of 20 percent or more.

(v) A finding that an applicant for an
economic emergency loan is not eligible
when it has been confirmed that less
than 50 percent of such applicant's total
income is from farming.

(vi) Security requirements, made by
the loan approval official, that are
specifically required by FmHA
instructions.

(vii) Denial of compensation for
construction defects when it has been
determined that the contractor is willing
and able to correct the deficiencies
within the warranty, or otherwise.

(viii) Requirements and conditions
designates by law to be developed by
agencies other than FmHA. They
include, but are not limited to: Davis-
Bacon wage rates; flood plain
determinations; and archeological and
historical areas.

(ix) Property standards. An appeal
may only be made where the appellant
claims FmHA is misapplying the written
standards.

(d) Hearing. A hearing, as used in this
Subpart, is an informal proceeding at
which an appeal from an adverse
decision is heard.

(e) Hearing officer. The hearing officer
will be:

(1) In the case of an appeal of an
initial decision by a County Supervisor,
the hearing officer will be the District
Director having jurisdiction over that
County Office. If that District Director
has a significant role in the initial
determination, the District Director from
a nearby geographical District Office
will be designated by the State Director.
For purposes of this Subpart, the
decision to accelerate an account except
as provided in paragraph (e)(4) of this

section will be deemed to have been
made by the County Supervisor
initiating such action.

(2) In the case of an appeal of an
initial decision by the County
Committee, the hearing officer will be
the state Director or Acting State
Director. However, the District Director
may conduct the hearing in behalf of the
State Director and forward all material
related to the hearing along with a
recommendation to the State Director
for determination. If the District Director
having jurisdiction over the County
Office has a significant role in the Initial
determination, the District Director from
a nearby geographical District Office
will be designated by the State Director
to conduct the hearing in behalf of the
State Director as described above.

(3) In the case of an appeal of an
initial decision by a District Director, the
hearing officer will be the State Director,
who may designate a program chief or
other State Office official to be the
hearing officer.

(4) In the case of an appeal of an
initial decision by a State Director, the
hearing officer will be the appropriate
Program Assistant Administrator or
designee. This includes acceleration of
multi-family or organizational loans.

(5) In the case of an appeal of an
initial decision by an Assistant
Administrator, the hearing officer will
be the appropriate Deputy
Administrator.

(f) Record. The term "record" means
the FmHA file, papers filed by an
appellant, notes or transcript (if any) of
a hearing, and decisions made by FmHA
officials.

(g) Review officer. When the hearing
officer is:

(1) The District Director the review
officer will be the State Director or
designee, except that when a decision to
foreclose is appealed the review officer
will be the Area Coordinator,

(2) The State Director or designee, the
review officer will be the appropriate
Deputy Administrator or designee;

(3) The Program Assistant
Administrator or designee, the review
officer will be the Administrator, or
designee.

(4] Regardless of the level of the
decision maker and hearing officer,
there will only be one review made in
the National Office. However, the
review provided for in 1900.53 (f)(6), and
(h) will always be available except
where the Administrator is there view
officer.

(h) District Director Wherever the
term District Director is used, It will also
mean Assistant District Director.

(i) Decision maker. The FmHA official
who actually makes the specific
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decision; For example, if a State
Director reviews a preapplication from.
an organization and authorizes a District
Director-to include specific items in
Form AD 622 "Notice of Preapplication
Review Action," the State Director is the
decision maker.

§ 1900.53 Appeal from an Initial FmHA
decision.

(a) If an applicant for FmHA
assistance, an FmHA borrower, or an
FmHA grantee is directly and adversely
affected by an FmHA decision or action,
the official taking such action or making
the decision will inform that person or
organization by letter of the action
taken. The letter will include the
following:

(1) A statement of the action taken or
decision made and all of the specific
reason(s) for so doing.

(2) An invitation to call at the decison-
making official's office to discuss the
decision with that official. The person
(or organization] may bring to the
meeting any additional information or a
representative. A statement that,
although FmHA would prefer the person
(or organization] accept the invitation to
meet with the decision maker, the
person or organization may appeal the
decision directly to the hearing officer.
Except in acceleration notices the
statement should-read as follows:

"We would like the opportunity to explain
in detail why yourrequest has not been
approved, explain any possible alternatives.
and to explain yourrights to appeal. Please
call for an appointment."

' FmHA prefers that you meet with us
before making a formal appeal. However, you
may appeal the above action by writing to
(hearing officer) (address) within 30 calendar
days of the date of this letter, giving the
reasons why you believe this matter should
be decided differently. This time may be
extended an additional 30 days if you cannot
notify the hearing officer for reasons beyond
your control."

(3) A statement that if the person (or
organization] wants the terminated or
reduced assistance maintained at the
existing level, the decision to reduce or
terminate may be stayed pending appeal
if requested by the person (or
organization) at the discretion of the
hearing officer. The appellant will agree
to repay any assistance received during
the stay-for which the appellant is, upon
completion of the appeal, determined to
have been ineligible.

(4) When an appeal from a foreclosure
action is instituted and includes appeal
of corollary matters such as denial of
moratorium or interest credits, the letter
will include a statement that all matters
are merged into a single appeal and
conducted in accordance with
procedures for appealing foreclosures.

(5) In acceleration notices, the
statement shall read substantially as
found in the "Notice of Acceleration"
Exhibit C to Subpart A, Part 1955 of this
Chapter.

(b) When the person or organization
takes the opportunity for a meeting with
the decision-making official, then:

(1) If the meeting results in a
resolution of the problem, the official
will send the person or organization a
letter setting forth the resolution and the
reasons for it.

(2) If, as a result of that meeting, the
request is not granted, the official will
send a letter to the person (or
organization) stating the reasons for not
doing so, and restating such person's (or
organization's) right to a hearing. Except
in acceleration notices the letter must be
mailed within three working days of the
meeting and contain the following-

"If you disagree with this decision and
wish to appeal you may appeal the above
action by writing to (hearing officer]
(address) within 30 calendar days of the date
of this letter, giving the reasons why you
believe this matter should be decided
differently. This time may be extended an
additional 30 days if you cannot notify the
hearing officer for reasons beyond your
control."

(c) If a request Is received to stay the
decision. the hearing officer, based on
the facts and circumstances, may stay
the decision. An appropriate case for a
stay would be if not to grant the stay
would make an appeal useless.

(d) When an appellant appeals a
decision and requests a hearing the
appeal will be handled as follows:

(1) Upon the receipt of the appeal
letter, the hearing officer will request the
entire file from the decision-making
official who will promptly forward the
file on the matter to the hearing officer.

(2] The hearing officer will arrange for
a hearing to be held as soon as possible
but within 30 calendar days of the
receipt of the appeal. The hearing will
be held at a location convenient to the
appellant, decision-making official and
hearing officer. If no such place can be
agreed on, the hearing officer will select
the location. The hearing officer, after
reviewing the file, will return it to the
office of the decision-maker so that it
will be available to the appellant or
representative. If the appellant or the
decision-maker for good reason is
unable to attend a hearing within the 30
calendar day period, the hearing officer,
after considering the circumstances, will
reschedule the hearing within 15 days of
the original hearing date. The 15 day
extension may only be exceeded for
verified medical reasons.

(3) Failure to appear.
(i) If the appellant or appellant's

representative, without reasonable

cause falls to appear at the hearing, the
appellant's appeal will be deemed to
have been concluded.

(ii) If the failure to appear is with
reasonable cause and the appellant can
demonstrate inability to notify FmHA,
the hearing officer will reschedule the
hearing at a time convenient to all
interested parties, but within 15 days of
the initially scheduled date..

(4) The hearing.
(i) The hearing will be an informal

g receding at which the appellant will
ear the burden of proving the initial

decision erroneous. To do so the
appellant may provide any information
or witnesses the appellantbelieves
should be considered in reaching a
proper decision. The appellant may
present evidence, witnesses and
arguments in support of appellants
complaint, controvert evidence relied on
by the FmHA, and question all
witnesses. Any evidence maybe
received by the hearing officer without
regard to whether that evidence could
be employed in judicial proceedings. A
suggested guide for the order of
presentation at a hearing is:

(A) The appellant makes statement
setting forth why the original decision
was erroneous.

(B) The decision-maker, or successor,
will explain why the original decision
was correct.

(C) The appellant presents evidence,
witnesses, and arguments supporting the
appellant's position, including
questioning of the decision-maker. The
witnesses may be questioned by the
decision-making official or other FmHA
representatives.

(D] Decision-making official, or other
FmHA person. presents evidence
supporting original decision or rebutting
appellant's arguments or evidence. Any
witnesses used may be questioned by
the appellant.

(E) Summary by appellant and FmHA.
(H) The decision-making official (or

successor) or delegate will be at the
hearing and will present evidence If
necessary. Any other witnesses or
FmiHA personnel the decision-making
official thinks necessary to fully
determine the matter will be at the
hearing to present evidence.

(iii) The hearing officer may request
additional witnesses to appear or
request further information if in the
hearing officer's opinion such is
necessary to reach a proper decision.

(iv) Before the hearing, the appellant
or appellant's representative, unless
otherwise prohibited or exempt by law
or regulation, may examine, and, at the
appellant's expense, copy all relevant
documents, records, and regulations of
FmHA.

I I I I
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(v) The appellant may be represented
by an attorney or any other person at
the hearing. All witnesses may be
questioned by the hearing officer,
appellant (or representative), and the
decision-making official (or successor).

(vi) An FmHA employee (not the
decision-maker) will take notes at the
hearing. The hearing officer may take
the notes or assign this responsibility to
another FmHA employee.

(A] The notes will informally reflect
the essential positions, pertinent
information presented, and comments
made by both parties, may be in outline
form, AND need not repeat proceedings
verbatim. They will indicate if the
appellant arranged for a transcript.

(B) A typed copy of the notes will be
provided to the appellant within 10
working days of the hearing. The
appellant will notify FmHA of any
changes appellant thinks should be
made within 5 working days of receipt
of the copy. The suggested changes will
be made part of the record even if not
agreed to by FmHA.

(C] File documents and other written
materials used in the hearing will be
included as part of the FmHA record.

(vii) The taking of transcripts is
neither required nor prohibited. Either
party may arrange to have a transcript
of the hearing made at their own
expense. When one party has a
transcript made the other will make
their own arrangements to obtain a
copy. Ordinarily FmHA will not have
transcripts made. Prior approval of the
Administrator is required when
transcripts are made or copied for
FmHA.

(viii) Either the appellant or FmHA
may tape record the proceedings at their
own expense. They must notify the other
party when the taping begins. Either
party may obtain a copy of any tape
recording for the cost of reproduction.

(5) For good cause, the hearing officer
on the request of either the appellant or
an FmHA official may, at the hearing
officer's complete discretion, continue
the hearing to a future time.

(6) The decision of the hearing officer
shall be made without consulting FmHA
employees other than the official a
designee is representing and be based
on facts presented at the hearing,
appropriate FmHA files, applicable
statutes and regulations, and the hearing
officer's general knowledge of FmHA
program functions.

(7] Within 30 working days of the
hearing, the hearing officer will
determine what action to take with
regard to the appeal, unless FmHA has
ordered a transcript in which case the
decision will be made within 15 days of
receipt of the transcript.

(i) If the initial decision is reversed,
the hearing officer will inform the
appellant and original decision-making
official by letter of the decision, the
reason for it, and what action will be
taken. Only the State Director or Acting
State Director will execute the letter on
County Committee decision reversals.

(ii) If the initial decision is upheld or
modified but not reversed, the hearing
officer will inform the appellant by letter
of the decision giving specific reasons,
with a copy to the decision-making
official. The letter must contain the
following statement:

"If you wish to have the above decision
further reviewed, you may appeal in writing
to (review officer/address) within 20
calendar days of the date of this letter
explaining why you believe the decision is
incorrect. Since this review will be based on
the record, including papers filed, FmHA
files, notes or transcripts of the appeal
meeting, my decision, applicable statutes and
regulations, and any additional written
information you wish to submit, you should
include any additional information you think
is important and indicate whether you wish
to present any information in person."

(e) If the appellant does not request in
writing a review of the hearing officer's
decision within the 20 calendar day
period provided in the letter, the appeal
will be considered concluded.

(f) If the dppellant appeals to the
review officer.

(1] Upon receipt of the appeal the
review officer will request that the
hearing officer forward the record to the
review officer. The hearing officer will
promptly do so.

(2) The review officer may obtain a
copy of the transcript of the hearing if
one was arranged for by the appellant.

(3] If no personal meeting was
requested by the appellant, the review
officer will review the record on the
case and applicable law and
regulations; any additional information
furnished by the appellant and such
additional information as the review
officer deems necessary and render a
decision within 30 days of receipt of the
appeal.

(4] If the appellant indicates a desire
to present information in person, the
review officer will arrange a meeting for
the sole purpose of receiving such
additional information. The meeting will
be held within 15 calendar days of
receipt of the appeal and at the offices
of the review official. A final decision
will be rendered within 20 calendar
days after the meeting.

(5) If the decision of the hearing
officer is reversed, the appellant will be
informed by letter of the decision and
what action will be taken. The decision-
making official and the hearing officer

will also be notified, with the reasons
for reversal provided.

(6) If the hearing officer's decision Is
upheld or modified but not completely
reversed, the appellant will be informed
of the decision by letter giving .the
specific reasons for the decision, with a
copy each to the decision-making
official and hearing officer. The letter
must contain the following statement:

"If you believe the above decision is
arbitrary and capricious, that Is iacldng any
rational, factual, or legal basis, you may write
the Administrator, FmHA, 14th and
Independence Avenue, SW., Washington,
D.C. 20250, within 30 days, explaining why,
The Administrator's review will be based
only on the existing written record. A copy of
your letter to the Administrator should be
sent to me so that I can expeditiously
forward the record to the Administrator."

(g) If a letter appealing the decision of
the hearing or review officer Is not
received within 30 days the appeal will
be concluded.

(h) Upon receipt of an appeal from a
hearing review officer's decision, the
Administrator or a delegate will review
the record, which will have been
forwarded by the review officer upon
receipt of a copy of the letter and
determine whether the decision was
arbitrary and capricious. If not, the
decision will be upheld and the
appellant so notified. If the
Administrator or a delegate finds the
decision to have been arbitrary and
capricious, the official will determine
what action should be taken and notify
all affected parties.

§ 1900.54 Effect on appeal decision.
(a) Effective date. When an appeal is

concluded, the effective date of the
action to be taken will be the originally
proposed effective date of the initial
decision from which the appeal was
taken.

(b) Legal effect. When an appeal Is
concluded the decision will be
administratively conclusive. The
decision will not, however, be
determinative of the legality of the
action to be taken,

§ 1900.55 Reporting requirements.
Reports listing the number and type of

appeals and disposition reports will be
submitted annually to the National
Office on Exhibit A. County and District
Offices will submit their report to the
State Office by the tenth of October.
State Offices will prepare a
consolidated State report which will be
transmitted to the National Office by the
twentieth of October.

§§ 1900.56-1900.100 [Reserved]
Attachment: Exhibit A

--- i . - -- ql
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Check Appropriate Block

I, II I! II "
Count y District State NaUstonal
Office Of ice Office Office

ANNUAL REPORT ON APPEALS

Location:___________ ____

City and State

Fol A Instruction 1900-B
Exhibit A

Office of the Secretary

7 CFR Part 2900

Proposed Amendment Regarding
Certification of Essential Agricultural
Uses and Requirements; Natural Gas
Policy Act
AGENCY: Office of the Secretary, USDA.
ACTION: Proposed rule.

I Appeals to Decisioh Haker

Disposition

1. Differences settled

2. Appeal letters mailed

3. Disposition still pending

II Hearings

A. Number held

B. Disposition

1. Decision upheld

2. Decision overruled

3. Decision modified

C. Pending hearings

III Review of Appeals
State Area Assistant
Director Coordinator Administrator

A. Number appeal reviews

B. Disposition

I. Decision upheld

2. Decision overruled

3. Decision modified

C. Reviews pending

XXXXXXX XXXXXXX

Authorities: 7 U.S.C. 1989; 42 U.S.C. 1480;
delegation of authority by the Secretary of
Agriculture, 7 CFR 2.23; delegation of
authority by the Asst. Sec. for Rural
Development. 7 CFR 2.70.

XXXXXXX

Dated: December 17,1979.
James E. Thornton,
Associate Administrator. Farm
Administration.
[FR Doc. 79-39M Fled I2-2-79; &45 sm
BWLNG cODE-3410-07-U

SUMMARY: The Department of
Agriculture proposes to amend its

XX;X regulations certifying essential
agricultural uses and requirements

- under the Natural Gas Policy Act. The
proposed amendment is in the form of a
definition of the term "process fuel" as it

- relates to the amounts of interstate
natural gas needed for essential
agricultural uses necessary for full food
and fiber production. The proposed
amendment is in response to a number

XXXXXX of inquiries concerning whether any
boiler fuel use of natural gas may be

- classed as a "precess fuel" in certain
agricultural processing activities.
DATES: Written comments are due by
4:30 PM. February 29,1980

ADDRESS: All written comments should
- be sent to Weldon Barton. Director,

Office of Energy, USDA. Room 226-F,,

Administrator Administration Building, U.S.
Department of Agriculture, 14th and
Independence Avenue. SW,
Washington. D.C. 20250.

XXXXXXX FOR FURTHER INFORMATION CONTACT.

Weldon Barton. Director, Office of
Energy, USDA. Room 226-,
Administration Building. U.S.
Department of Agriculture, 14th and
Independence Avenue, SW,
Washington, D.C. 20250; Telephone
Number 202-447-2455.
SUPPLEMENTARY INFORMATION:

L Background.
I. Description of Proposal.

ersHome IlL Public Comment and Hearing
Procedures.

I
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I. Background

Under Section 401 of the Natural Gas
Policy Act of 1978 (NGPA), the Secretary
of Agriculture is required to certify to
the Secretary of Energy and the Federal
Energy Regulatory Commission (FERC)
essential agricultural uses of natural gas
and the amounts of natural gas for such
essential agricultural uses necessary for
full food and fiber production. A final
rule containing such certification was
issued by the Secretary of Agriculture
on May 17, 1979.(44 FR 28782).

The Secretary of Energy and the FERC
have incorporated the USDA
certification in their rules promulgating
and implementing agricultural priority in
curtailment plans of interstate pipelines,
in accordance with the NGPA.

II. Description of Proposal
There have been a number of

instances where requests have been
made of the Secretary of Agriculture for
an interpretation as to whether any
boiler fuel use of natural gas may be
regarded as a "process fuel", and
therefore be certified under the
definition of "essential agriculture use"
in section 401(f)(1)(B] "as a process fuel
or feedstock in the production of
fertilizer, agricultural chemicals, animal
feed, or food."

We have been apprised of a number
of instances whereby natural gas is used
in a boiler to produce steam which is a
necessary part of the manufacturing
process of products included under
Section 401(f)(1)(B). For example, in the
manufacture of ammonium nitrate
fertilizer pure nitric acid is combined
with anhydrous ammonia to produce
liquid ammonium nitrate. The liquid
nitrate is then passed through
evaporators to remove most of the
water. The semi-solid material is then
passed through a series of dryers to
remove all but 0.2 percent moisture,
before treating with an anti-caking
coating and storing for shipment.

Steam is used as the heat source in
the evaporators, and the steam
condensate from the evaporators is used
in the nitric acid adsorption tower to
produce the nitric acid which is a
feedstock. In the drying stage the drums
contain steam coil heaters that permit
the material to be dried under the proper
temperature in order to produce a
uniform, saleable pelleted fertilizer
product. The steam condensate from the
drum heaters is also returned to the
nitric acid adsorption tower to produce
more nitric acid.

Unlike the manufacture of phosphate

and potash fertilizers which use natural
gas in -open flame heaters, ammonium
nitrate fertilizers cannot be exposed to
open flames or sparks. Ammonium
nitrate is highly volatile and is often •
used as an explosive. The heat must be
contained within a vessel.

Another example is the manufacture
of vitamins essential as livestock feed
supplements. The process of
manufacturing. vitamins requires the use
of steam as a source of process
catalyzation to complete the
manufacture of a number of different
products. Steam is essential to the
process as direct fired vessels would
destroy the products.

In instances where the manufacturing
process includes the boiler use of
natural gas as an integral part of the
process, such as in the examples cited
above, the fact that natural gas is used
as a boiler fuel would not necessarily
prevent its being used as a "process
fuel" under Section 401(f)(1)(B) of the
Natural Gas Policy Act. This is in
addition to the more common use of
.,process gas" by direct flame
application of natural gas in a
manufacturing process and where
natural gas is required to maintain
termperatures within a critical range for
a process to continue.

Where natural gas is used as a boiler
fuel for purposes that are not an integral
part of the manufacturing process, such
as for space heating and generating hot
water for plant cleaning, such uses
cannot be interpreted as "process fuel"
under Section 401(f)(1)(B) of the Natural
Gas Policy Act.

El. Public Comment and Hearing
Procedures

The public is invited to participate in
any aspect of this proposed amendment
by submitting data, views or arguments
with respect to the proposals herein set,
forth

Written comments must be submitted
by 4:30 PM to the address indicated in
the "Addresses" section of this
preamble, and should be identified on
the outside envelope and on the
document with the designation: "Part
2900-Process Fuel." Five copies should
be submitted. All comments received
will be available for public inspection in
Room 5173 South Building, 12th and
Independence Avenue, SW,
Washington, D.C. 20250 between the
hours of 9:00 AM and 4:00 PM Monday
through Friday. All comments received
by 4:30 PM, February 29. 1980, and other
relevant information will be considered
by the Director, Office of Energy before

final action Is taken on this proposed
amendment.

Any information or data submitted
which is considered by the party who
submitted it to be confidential must be
so identified and submitted in writing,
one copy only. The Director reserves the
right to determine the confidential status
of the information or data and to trout It
accordingly. .

§ 2900.2 [Amended]
In consideration of the foregoing, It is

proposed to amend Chapter XXIX of
Title 7, .§ 2900.2 Code of Federal
Regulations' by adding "'(e) 'Process fuel'
means, the direct use of natural gas In a
manufacturing process, and that use of
natural gas in a boiler where the
manufacturing process includes tho
boiler use of natural gas as an Integral
part of the process."
(Pub. L 95-621, 92 Stat. 3350 (15 U.S.C. 3301))

Environmental and Regulatory Analysis

After reviewing this proposed
amendment pursuant to USDA's
responsibilities under the Natural
Environmental Policy Act of 1969, Pub.
L. 91-190, 83 Stat. 852 (42 U.S.C. 4321),
and the USDA criteria established to
implement Executive Order 12044
"Improving Government Regulations,"
the USDA has determined that the
proposed action does not alter the
impacts disclosed or conclusions drawn
in the Final Impact Analysis and
Environmental Impact Statement
prepared by the USDA, May 14, 1979, in
connection with the Essential
Agricultural Uses and Requirements
certification rule. The inclusion of
certain boiler uses of natural gas in the
"process fuel" category relating to
production of fertilizer, agricultural
chemicals, animal feed, and food will
add an unknown amount of natural gas,
probably less than 10 billion cubic feet,
to the total agricultural gas use of 1,392
billion cubic feet, and probably less than
1 percent of the interstate gas
component identified as essential
agricultural use in the Final Impact
Analysis and Environmental Impact
Statement. A copy of the Final
Statement is available for inspection
and copying in Room 5173 South
Building, 12th and Independence, SW,
U.S. Department of Agriculture,
Washington, D.C. 20250.

Dated: December 21, 1979.
Jim Williams,
Acting Secretary.
FR Dc. 79-30727 Filed 2-Z --79 8:45 am]

BILLING COMa 3410-01-M
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CIVIL AERONAUTICS BOARD

14 CFR Part 241

[Economlc Regulatlons Docket 34015,
EDR-393; Dated: December 20,1979]

Amendment of Statistical Reporting
Requirements for Small Carriers and
New Entrants, and Elimination of
Certain Reporting Requirements for
All Certificated Carriers
AGENCY: Civil Aeronautics Board.
AcTioN:-Notice of ThroposedRulemradng.

"SUMMARY: The CAB is;ont its own
initiative, proposing to use a new form
to obtain market data-from all small
carriers, and from larger fiewly .
certificated carriers tuntil such time as.
the larger new carriers have developed
the'necessary automatic data processing
capability that would enable them to
comply with service segment data
reporting requirements the CAB now
imposes on incumbent carriers of
comparable size. The CAB is also
proposing to eliminate a number of other
reporting requirements, and in response
to a.petition by the Air Transport
Association, it is taking this opportunity
to solicit comment on whether or not It
should continue to receive financial
information on a monthly basis. ,
DATES: Comments by February 26,1980.
Comments and other relevant
information received after this date will
be considered by the Board only to the
extent practicable.
ADDRESSES: Twenty copies of comments
should be sent to Docket 34015, Docket
Section, Civil Aeronautics Board, 1825
Connecticut Avenue NW., Washington,
D.C. 20428. Individuals may submit their
views as consumers without filing
multiple copies. Comments may be
examined in Room 711, Civil
Aeronautics Board, 1825 Connecticut
Avenue NW., Washington, D.C., as soon
as they are received.
FOR FURTHER INFORMATION CONTACT.
Clifford M. Rand, Chief, Data
Requirements Division, Civil
Aeronautics Board, 1825 Connecticut
Avenue NW., Washington, D.C. 20428,
(202) 673-6044.
SUPPLEMENTARY INFORMATION: On

October 24, 1978, the President signed
into-law the Airline Deregulation Act of
1978 (Pub. L. 95--504), which permits
certificated air carriers greater freedom
to establish the prices and services they
provide to the traveling public. With the
enactment of this legislation, the Board
now has a mandate to extend the
initiative that have already been taken
to ease the pricing and route authority
constraints traditionally imposed on
certificated carriers.

Within the framework of the new
legislation and the initiatives that have
already been taken in developing new
fare methodologies and route authority
programs, we have made a reevaluation
of the current reporting requirements
and are now taking the first steps to
amend reporting requirements
accordingly,

The details of the different features of
the proposed rule are set out separately
under the captions that follow. We view
this as a first step in reevaluating the
CAB Form 41 Report. In the-months and-
years to come, other reporting

- requirements will be restructured or
eliminated as the regulatory value of the
data-we are receiving diminishes. It may
also be necessary, as time goes on, to
develop new reports to meet new and
different needs.

Small Carriers and New Entrants
Under current regulations, reporting

requirements are scaled to the size of air
carriers with smaller carriers subject to
less burdensome requirements than
larger carriers. This proposal would not
alter that arrangement, but it would
introduce a new statistical schedule
entitled Schedule T-9, "Nonstop Market
Report."

The new schedule would be required
from all Group I and Group 11 air
carriers. Its purpose Is to enable the
Board and its staff to analyze the
activity in markets served by all smaller
carriers, a capability we do not now
have. The Board can analyze data on
markets served by larger carriers by
using service segment data, and, to a
lesser degree, the markets served by
commuter carriers using Schedule T-1 of
CAB Form 298-C.

The new schedule would require
disclosure of key traffic and capacity
statistics, by flight segment, for all
scheduled passenger operations
including commuter operations
conducted by carriers who hold dual
certificated and commuter authority.

The proposed rule would permit large
new entrants (those having annual
revenues in excess of $75 million during
a calendar year) to use the new
Schedule T-9 until such time as they
have developed the necessary
Automatic Data Processing programs to
comply with the service segment data
reporting requirements now imposed on
carriers of comparable size.

We are aware that many of the new
carriers have grown from the ranks of
commuter air carriers and may be more
comfortable with the statistical data
reported on Schedule T-1 of CAB Form
298-C. While we believe the new
Schedule T-9 is superior to the flight
stage data now submitted by commuter

carriers, we are soliciting comment on
whether the newly certificated carriers
would favor reporting their scheduled
service statistics in the commuter
reporting format they have been using,
or the newly designed Schedule T-9,
"Nonstop Market Report."

In the final rule, based largely on the
comments received, all small
certificated carriers (Group I carriers]
and medium-sized certificated carriers
(Group H carriers] who do not now file
service segment data in ADP format
(magnetic tapes or punched cards)
would use the same schedule to report
all of these scheduled services, either
the new Schulde T-9 or the CAB Form
298-C Schedule T-1, "Report of Revenue
Traffic by On-line Origin and
Destination," now being filed by
commuter carners.

Proposed Elimination of Schedules
Expressed in general terms we are

proposing to eliminate ten schedules
from the CAB Form 411 report that we
believe have outlived their usefulness.
The elimination of the ten schedules
listed below, when coupled with the
addition of the new service segment
report discussed earlier, would reduce
the number of schedules in the CAB
Form 41 report from 57 to 48.

NO.

A-I - Slzb of Acw-An Pas Reqfed to te Fue&
11-2-...... Gen"ra Woes to Fsnanda Statemnis.
B-4 Ma.. A,,owance for Un-oiectcoe Accetfs.
B-I = Ag ofl Recci4v4bl and Payatee.
13-14...... Swtnw=7 of PRoperl ftaated Under Long-tom

Le-ane
B-44-..... Trazaclcm BotAen Air cardier A15as

Arnnd Swiar.
F-U_.... Vztirwlon df Gound Ser~ncn Evateses by

Gwcoraic Locafon-Greup 0 and Gru Il
Rmlei Ar GeiefL

G-42-._ Secu! Intrests of A3 Ofces arf Drectcrs
and Ccmcnafcn Pakd to PRdpal OffCeers
d -hacterv O

G-43- Cosrean and Eueres of Pesn and
in Padsr arn Dwrios Ofcers and En-
wyca) Ere $20.000 or Acutn Plang ft
a c lewdarar.

G- copoae e and Scites Data.

Schedule A-i has served no other
purpose than to inform users of CAB
Form 41 schedules of the status of
Accounting Plans air carriers must file
with the Board. The Accounting Plans
are filed separately from CAB Form 41
schedules and describe certain
accounting and reporting procedures
used by carriers in preparing the CAB
Form 41 Repordt

We are proposing to eliminate
Schedule A-1 because: (1) the schedule
itself contains no substantive
information; (2) changes in accounting
and reporting procedures which

'CAB Form 41ficd vih the Office oftheFederal
Register as part of the orfginal doamenL.

E
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materially affect interpretations of
carrier financial reports are required to
be disclosed on Schedule P-2, "Notes to
CAB Form 41 Report", and (3) users who
are truly interested in the level of detail
contained in Accounting Plans filed by
the carriers can review them directly.

Schedule 3-2 is filed by carriers who
are required to file annual reports with
the Securities and Exchange
Commission. The information contained
in this schedule is also contained in
carrier annual reports filed under Part
248 of the Economic Regulations. In
those instances where it is essential that
information contained on Schedule B-2
be included with the Form 41 schedules,
this information would be disclosed on
Schedule P-2, "Notes to CAB Form 41
Report" along with all other substantive
matters that materially affect
interpretations of the financial
statements.

Schedule B-4 has been identified as
one of the CAB Form 41 schedules that
was developed when detailed analysis
of carrier accounts was more necessary.
than it is today. In the current
environment, the Board can assess the
reasonableness of'expenses related to
uncollectible accounts by using other B
and P schedules in the CAB Form 41
Report. The beginning and ending
balances of account 1290, "Allowance
for Uncollectible Accounts" can be
identified from Schedule B-1 and the
monthly provisions charged to expense
accounts can be determined from
Schedules P-6 or P-7.

Schedule B-11 is filed only by charter
carriers and there seems to be no
pressing need to continue this schedule
for this group of carriers at a time when
more and more of them are providing
scheduled services under new authority
granted by the Board.

Schedule B-14 was originally adopted
by the Board as a means of evaluating
the nature and extent of air carrier
leasing activities, particularly with
respect to financing the acquisition of
aircraft through long-term leases. Now
that these capitalization has become a
generally accepted accounting practice,
with extensive disclosure requirements
for capitalized and uncapitalized leases
ih notes to financial statements (the
Board requires this information to be
disclosed on Schedule P-2, "Notes to
CAB Form 41 Report"), Schedule 3-14 is
no longer necessary.

Schedule B-44 is a complex and
burdensome schedule that was intended
to measure the flow of resources
between the air carrier and its affiliates.
In order to be used most effectively, the
activity reported on this schedule must
be evaluated in relation to the activity
reported for prior years. Since the

schedule, in its present format, has .been
in effect for only two years it does not
have an extensive history behind it to
enhance its value. Nor does it have
ahead of it any deep regulatory interest
in transactions between an air carrier
and its affiliates that cannot be satisfied
by special inquiry should the need arise.

Schedule P-9.2 has been used for
subsidy purposes to determine economic
savings when service is suspended at a
particular location. There is, at this
point, no apparent reason for continuing
to have unsubsidized carriers file it; and
to the extent the information is needed
from subsidized carriers it can be
obtained from them directly under
authority delegated to the Director,
Bureau of Domestic Aviation.

Schedule G-42 has been used to
monitor the security interests of all
officers and directors and compensation
paid to principal officers and directors.
Insofar as security interests are
concerned, the Board can rely on reports
filed directly by officers and directors
pursuant to Subpart A of Part 245 of the
Board's Economic Regulations. The data,
on compensation paid to principal
officers and directors has been available
to the Board and its staff for rate and
subsidy purposes. We are proposing to
eliminate this schedule because it has
not seen any recent use for rate
purposes; nor is it likely to in the
foreseeable future. Again, to the extent
the information is used for subsidy
purposes, it can be obtained under
delegated authority from carriers
directly concerned.

Schedule G-43 has been used to
monitor payments for professional
services (legal, medical, advertising,
accounting and the like) and other
services not routinely connected with
the maintenance or routine physical
operation of the carrier. It does not now
serve any regulatory purpose, and we
are proposing its elimination for this
reason.

Schedule G-44 contains basic
corporate information which seldom
changes from year to year (change in
legal name and corporate charter dates
of consolidations and mergers during the
year, etc.) and, in addition, data on
stock options outstanding at the close of
the fiscal year. Most, if not all of this
information, is available elsewhere here
at the Board. Carriers must petition the
Board for changes of name (Part 215);
consolidations and mergers affecting the
public interest are normally handled in
formal proceedings and mentioned in
notes to financial statements. Pertinent
information on stock options is also
contained in notes to financial
statements. We are, therefore, proposing
the elimination of this schedule as well.

In addition, for unsubsidized carriers,
we are proposing to eliminate the
current requirement to file Schddulo B-5,
"Property and Equipment" and Schedule
P-5(a), "Components of Flight
Equipment Deprecation." These
schedules were originally used to
compare book depreciation with
regulatory depreciation for both rate and
subsidy purposes. They are no longer
needed for rate purposes but only for
subsidy purposes.

Accounting Procedures Statements

All air carriers are currently. required
to file statements describing the
accounting and reporting procedures
they use for certain activities. These
procedures usually involve management
discretion like the service lives and
residual values used In depreciating
property and equipment, the methods for
funding pension plans, and the
procedures used in allocating revenues
and expenses between operating
entities. There are 15 such statements
required by various sections of Part 241
and enumerated in section 22(d) and
they must be refiled with each policy
change regardless of its significance.

All 15 of these statement requirements
have been reviewed and we are
proposing to eliminate 6 of them as no
longer being necessary. In doing this,
only the requirement to file the
procedure statement will be eliminated.
The accounting policy provisions will
remain intact as a general guide for
carrier accounting policies.

Within the Board, interest in these
schedules has diminished in recent
years. They came about during the time
when almost every significant activity of
the carriers was closely scrutinized for
its ratemaking implications. This is no
longer the case in today's more liberal
regulatory environment where the Board
has no need to keep abreast of every
change in management prerogative in
these areas.

A complete listing of the statements
we are proposing to eliminate is set out
below:

CAB form itte Required by

AP-2 Procedures for Retroactive
Adjustrments Made to Conform
Accounts with Mal Rate Actions.

AP-7 Procedures for Amortization of
Devolopmental and Preoporaing
Costs and Other Intangibtes.

AP-i1 Procedures for Applng
Maintenance Burden.

AP-13 Procedures for the Accrual of
Vacation Whbiity.

9 2-4(d)

45 -5(b).

go-
1070(c),
00-1080

110-
6300(c),

6300(c),
424,
Schedulo
P-0

§0-2 "o(c)
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I fe - scheduled service carriers to file an
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m Assodated to set
oftied and wle The second alternative would involve
of A .=tfr 24% eliminating the requirement to file

1r-5 monthly balance sheets. For large
carriers this would mean receiving only
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al Information. . medium-sized and smaller carriers we
tions require route air would substitute a requirement to file an
certain financial - - income statement for the current

-the Board each month,'- requirement to file a balance sheet.
ers file balance sheets The third alternative would involve
of operations (income eliminating the monthly balance sheet
-the Board each month and income statement and have carriers
zed and smaller carriers report six key income and expense data
lance-sheets, elements on a monthly basis. These six
13,1978, the Air key income and expense elements are:
iation of America (1) Total Operating Revenues, (2) Total
tard for rulemaking to Operating Expenses, (3] Operating Profit
eporting requirements. or Loss, (4) Net Income, (5) Passengerded that: (1) The Board Revenues-Scheduled Service, and [6)
sed a regulatory need Public Service Revenues (Subsidy).
ts and income Finally, because the Board does use
monthly basis; i 2c the the monthly information, we do not
ese monthly filings believe continuing this collection, or

ent with the national some variatioin thereof, is inconsistent
te unnecessary Federal with national policy or the Board's own
ments; and (3) the report reduction program. Nor are we
inequitable disclosure persuaded by the argument that the
mation would be' vulnerability of this information to FOIA
fly statements were not requests for information does harm toytatements w ere not athe investing public by creating the
ard where they are
Luests for-information possibility that enterprising investors
uem of Information Act could'obtain information to

substantially reduce their market risks
at the expense of others.urrently using monthly Since the Board will be guided by a

ents to keep abreast of comparison of its needs in relation to
ic developments in the the burdens each alternative would
ole and in monitoring impose, we are requesting carriers to
tancial condition of comment specifically on:

rs with an eye toward 1. The man-hour and dollar costs
al problems. Under the associated with complying with the
of 1978, the Board has current requirements; 2. The man-hours

continue this sort of and dollar costs associated with
[on. Section 401(r) of the providing a monthly income statement
3oard's regulatory only. Small and medium-sized carriers
monitor the fitness and (classified as Group I and Group II
arriers to provide air carriers) should compare the trade off
'rvice. In addition, between filing a balance sheet and filing
he Act clearly expresses an income statement;
intent to have the Board 3. Whether monthly Information could
rt on industry be provided sooner than 30 days after
the transition to the close of the month assuming (a) a

monthly balance sheet and income
*e believe now would be statement and (b) only an income
e to explore statement; and
e current reporting that 4. The impact on air carriers of
Teatest benefit to the eliminating confidential treatment of
nallest burden to the monthly financial statements now
lemaking proceeding, provided in Section 22(b) of Part 241 of
ed to solicit comments the Economic Regulations.
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basis, the standard industry fare levels
on the basis of changes in costs per
available seat-mile of all domestic
operations, including Puerto Rico and
the Virgin Islands.

At present, these operations are being
reported among Latin American
operations by several carriers. Among
the other changes being proposed, the,
definition of "Domestic" operations now
contained in Part 241 would be
redefined so as to include Puerto Rico
and Virgin Islands operations. This
change would comport with what was
envisioned under the Act and, since it is
a relatively minor change, it should not
impose any significant burden on the
carriers.

Interim Waiver of Filing Requirements
This rule proposes the elimination of,

ten CAB Form 41 schedules that are due
at the Board on March 30O 1980. We
recognize that responsible carriers wifl
begin preparing these schedules while
this proposal is still under consideration.
In order to prevent the carriers from
expending their resouces-in preparing
these schedules that the Board may
ultimately find are not needed, the
requirement to file them on orbefore the
due dates specified in Part 241 will be
waived pending the outcome of this
proceeding. This waiver will be issued
under authority delegated to the -
Director, Office of Economic Analysis In
14 CFR 385.27(c). If the Board ultimately
decides to retain any of these ten
schedules, carriers will be notified and
allowed S0 days to file the schedules for
periods ended December 31,1979.

All other aspects of this notice are
intended to become effective June 30,
1980.
Proposed Rule

The Board proposes to amend Part
241, Uniform System of Accounts and
Reports for Certificated Air Carriers (14
CFR Part 241) as follows:

1. The Table of Contents would be
amended to revoke and reserve line 2-19
now entitled as Accounting for Pension
Plans.

2. Section 03 would be amended to
read.

Section 03 "Defintions for purposes
of this system of accounts and
reports"

Air canie--any citizen of the United
States who undertakes, whether directly
or indirectly or by a lease or any other
arrangement, to engage in air
transportation.

Air canier, chazrter--an air carrier
holding a certificate issued under
Section 401(d) (3) of the Federal Aviation
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Act of 1958, as amended, or a special
operating authorization issued under
Section 417 of the Act.

Air carrier, route-an air carrier
holding a Certificate of Public
Convenience and Necessity pursuant to
Section 401(d) (1), (2), (5) or (7) of the
Federal Aviation Act of 1958, as
amended, authorizing it to engage in air
transportation over a route, or routes,
designated by the Board.

Air carrier, surviving-"**

Air transportation-* *
Air transportation, charter-air

transportation authorized pursuant to
section 401(d)(3) or Section 417 of the
Act.

Airworthiness (or Airworthy)-***

Service, scheduled-transport service
operated pursuant to published flight
schedules, including extra sections and
related nonrevenue flights.

3. Paragraph (c) of Section 04 would
be amended to read:

Section 04 "Air Carrier Groupings and
Standard Name Abbreviations"

(c) * * *

Subsidized
Name Abbreviation (Yes or No)

Group I Air Carriers:
Aero Mech, Inc-........ Aero Mech.............
Aeronaves de Puerto Aeronaves....... .

Rico, Inc.
Air Florida. Inc-........ Air Florida. .............
Air Miicronesia, Inc...... Air Micronesia ............
Air Midwest, Inc.... Air Midwest .....
Air Now England, Inc. Air New England-
Air Wisconsin. Inc . Air Wisconsin ............
Altair Airlines, Inc ... Atair ....

Apollo Airways, Inc . Apollo. .......
Aspen Airways, Inc. Aspen ....................
Big Sky Airlines. Inc.... Big Sky .......................
Chicago Helicopter Chicago Helicopter...

Airways, Inc.
Cochiso Airlines. Inc ... Cochise ......................
Coleman Air Coleman.

Transport
Corporation.

Colonial Airlines, Inc... Colonial .......................
Conner Air Unes. Inc.. Conner ...................
DHL Airways, Inc . DHL Airways .............
Empire Airlines, Inc . Empire .........................
Evergreen Evergreen ..................

International
Airlines. Inc.

Federal Express Corp. Federal Express.
Gem Investors, Inc. Gem State .................

d/b/a Gem State
Airlines.

Golden West Airlines. Golden West ..............
Inc.

Great Northern Great Northern ...........
Arrlines, Inc.

Imperial Airlines. Inc... Imperial ....................
Jet Executive Jet Executive ..............

International. Inc.
Jet Fleet Corporation. Jet Fleet ............
Kodiak-Weslern Kodiak ..........................

Alaska Airlines. Inc,
Mackey International Mackey ...............

Inc.
McCulloch McCulloch ...................

International
Airlines, Inc.

Midway Airlines. Inc.... Midway ...............
Midway (Southwest) MSA..............

Airlines.

Name Abbreviation

Mississippi Valley Mississippi Valiey~..
Airlines, Inc.

Modern Airways. Inc.. Modem......-....
Munz Northern Munz ................

Airlines, Inc.
New Haven Airways. New Haven---

Inc.
New York Airways. Inc N.Y. Airways
Reeve Aleutian Reeve.

Airways, Inc.
Rich International Air Rich............

Lines, Inc.
Sky West Aviation, Inc Sky West --. .
Southeast Adines Inc Southeast...........
Southern Ai Southern Air

Transport, Inc. Transport
Swift Air Uses. inc Swift Aire-.. ......
Trans Carib Air, Inc-. Trans Canb .......
Wright Air Unes. Inc... Wright - -
Zantop International Zantop.. ..

Airlines, Inc.
Group II Al Carers.
Air Caliorna Inci...... Ai-Ca-- .......
Alaska Airlines. Inc-. Alaska .........
Aloha Airlines, Inc.-- Aloha
Hawaian Airlines, Inc. Hawaian -
Wien Air Alaska -. Wien..
Group liI Air Carders:
Airlift International, Inc r ...........
American Airlines. Inc. American-
Braniff Airways, Inc.- Braniff ....
Capitol International Capitol

Airways, Inc.
Continental Air Lines. Continental.....

Inc.
Delta Air Unes, Inc.-. Delta...........
Eastern Air Lines, Inc. Eastern - -
The Flying Tiger Uns. Flying Tlger ......

Inc.
Frontier Aidines, Ino... Frontier ..................
Hughes Air Corp. d/ Alrwest.. . ........

b/a/ Hughes
Alrwest.

National Airlines, Inc- National.....
Northwest Airlines, Inc Northwest--__
Overseas National Overseas .............

Airways, Inc.
Ozark Air Unes. Inc.. Ozark . .
Pan Arerican World Pan American..

Airways, Inc.
Piedmont Aviation, Inc Piedmont -....
PSA-Pacific PSA.......

Southwest AirUnes.
Republic Airlines, Inc.. Republic ...................
Seaboard World Seaboard---..

Airlines, Inc.
Southwest Airlines Southwest.....-

Company.
Texas International Texas ....

Airlines. Inc.
Transamerica Airlines, Transamerca .........

Inc.
Trans World Airlines, Trans Wodd ....

Inc.
United Airlines. Inc..- United ......
USAr, Inc - - UISA . ..

Western Air Lines, Inc Western -.......
World Airways, Inc.. World. ................

No. 4. Paragraph (d) of Sec. 2-4 would be
No. revised to read:

Sec. 2-4 Accounting period.No.

No. (d) Expenditures charged directly or

No. amortized to operations within one
No. accounting year shall not be reversed in
No. a subsequent accounting year and
Yes. reamortized or charged directly against

No operations of subsequent years except
No. that retroactive adjustments are

permitted where necessary to conform

with adjustments required by the Civil
No. Aeronautics Board for ratemaking
No.

purposes.

Subsidized Sec. 2-19 [Reserved]
Subsidzed Sec.. 2-19 [Reserved]
(Yes or No) 5. Section 2-19 accounting for pension

No. plans would be revoked and reserved.

No. 6. Paragraph (b) of Sec. 5-5 would be
No. amended to read:

Sec. 5-5 Other assets.

(b) Deferred charges having a definite
time incidence shall be amortized over
the periods to which they apply.
Section 6--Amended

7. Section 6, Objective classification
of balance sheet elements would be
amended by:

1510 [Amended]
A. Revoking and reserving paragraph

(b) of the instructions for Account 1510,
Investments in Associated Companies,

1870 [Amended]
B. Revoking and reserving paragraph

(c) of the instructions for Account 1870,
Property Acquisition Adjustment,

C. Deleting the last sentence and the
word "leasehold" from the instructions
for Account 1880 so that the instruction
reads:

1880 Intangible a3sets.
Record here the cost of patents,

copyrights and other intangible
properties, rights and privileges
acquired as a part of a business from
other air carriers and other Intangibles
not provided for elsewhere. This
account shall be subdivided to reflect
the nature of each intangible asset
included in this account.

2120 [Amended]
D. Revoking paragraph (c) of the

instructions for Acount 2120, Accrued
Vacation Liability.

8. Section 19-3 would be amended to
read:

Sec. 19-3 Accessibility and transmittal of
data.

Each air carrier shall maintain Its
prescribed operating statistics in a
manner and at such locations as will
permit ready availability for
examination by representatives of the
Board. All Group I and Group II carriers
shall transmit to the Board on a monthly
basis Individual flight stage data for
scheduled services as prescribed in the
reporting instructions for Schedule T-9
in Section 25 of this Part. All Group III
carriers shall transmit to the Board on a
monthly basis individual flight stage
data for scheduled services as
prescribed in Section 19--5, summarized
by flight number, service segment,
service class, and aircraft type. Group
III air carriers shall utilize either
magnetic ADP tapes or ADP punched
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cards for transmitting the prescribed
data to the Board. All.ADP-oriented
records shall be transmitted in
accordance with standard practices
established by the-Board's Office of
Comptroller. All such data shall be
received by the Civil Aeronautics Board
at its offices in Washington, D.C., no
later than 30 days following the close of
the month to which applicable.

9. Paragraphs (c). (g), (h), and (i) of
Section 21 would be amended to read:

Sec. 21 Introduction to system of reports.-

(c) The prescribed sysem of reports
provides that the frequency of reporting
shall be monthly-for some schedules,
quarterly for some, semiannually for
one, and annually for others. It also
provides in some areas for the
classification of air carriers into Group I,
Group I1, and Group 1I, with the form
and content differentiated as between
groups.

r *r *r *. *

(g) Four separate air carrier entities
shall be established for air carriers
conducting scheduled service for the
purpose of submitting the prescribed
reports. They are aslollows: (1)
Domestic operations; (2) operations via
theAtlantic Ocean;-(3) operations via
the Pacific Ocean; and (4) operations in
Latin American areas. With respect to
the first classification, the domestic
entity shall embrace all operations
within and between the 50 States of the
United States, the District of Columbia,
the Commonwealth- of Puerto Rico and
the United States Virgin Islands, and
shall also include Canadian transborder
operations. The reports to be submitted
by each entity shall be comparable to
those required of a distinct legal entity
whether the reporting entity constitutes
such an entity, a semiautonomous

physically separated operating division
of the carrier, or an entity established
for reporting purposes only.

(h) Each air carrier predominantly
engaged in conducting charter activities
shall comprise a single reporting entity;,
however, separate data shall be
reported on Schedule P-3.1 and
Schedule T-3.1 for domestic operations
and international operations. The
domestic entity will embrace all
operations within and between the
Commonwealth of Puerto Rico, and the
United States Virgin Islands. All other
operations shall be considered
internationaL

(i) The entities for which separate
reports shall be made by the different
route and charter air carriers are set
forth below.

Aeo M kh. Icr Eontcsft

Aeronames do Puerto Moo - Do.
Ar.ft International Inc -__ Domes!t. Latin Anoric.
Air Cafomlia. Inc--...... Domestic.
Air Florida. Inc Do.
Air l~icronesi. ino....... Paoc.e
Ar iwest. Inc- Domeost.
Ai Now England. k--....,r-- Do.
Air Wiconak Inc__ -Do.
Alaska A Irt~snc-......... Do.
Aloha Ak~os. Inc...-..-- Do.
Atak Airlines. Inc__ Do.
American Airlies. Inc -__ DoMs Latin Amrar
Apollo AiWays. Ino -__ Domcstic.
Aspen Awa. Inc- Do.
Big Sky ,&,3e6 Inc....- Do.
Braniff Arways, Inc-....--- DomosS-c Latin Amae.

Atranti;. Pac.
Capitol Internationral AiWays Domestc, Inmternail.

Inc.
Chkago He!coptorAWay, Domestc.

Inc.
cochiso Alraes. Inc- Do.
Coleman Air Transport Do.

corporation
Colonial Airos. Inc- Do.
Conner Air L-es. Inc...-._ Do.
Contlnental Air Line Inc.... Domesc Pacific.
Delta Air Lines, Inc-... Domestic. Lat~n America.

Atlanic.
DHL Airwayr nc__ Domesft
Eastern Air Lines. Inc Dometic Lain Arv-oa.
Empir A ier. tnc._. Dornesf
Evorgren Internation l Domestic, iemnaglsoril.

AFedrEW InCo*Federal Expre Corp __ Domesi

Ai carrer Enttef

The Fg Tiger LAe. hc_ Domes. Paciy
Ronti.Ak i, s, Inc _- Domestic.
Gem StaUi bWs'a. Inc. dt _Do.

b/a C an Stale Akmnes.
Gotde Wadt Aid-zs. Inc-... Do.
Great Ncrhemn AWr. Inc. Do.
Hr,,ian Arnes. Inc __ Domec Pafc.
ftg-hes Ak Corp. drala Domestic.

tfrhe AwwL

Imerw Airlis1 , _ Do.
Me 3_._ea. tnt¢ Do.

Irc.
Jen Ro o Corpo=atn Do.
Kodak-Westemr Alaska DL .

Airtes. Inc.
Mackey Intarmatonal Inc - Do.
Mcusoch kdernutonal Do.

Air5nes. hirc
id.ay.A.._. Inc _ Do.

LWwr'a (Soudwoa Ahiries - D cL
166-'saipp! VPAey M5res. Inc. Do.
Mlodam Alrways Inc-........ Dcrresic- irtieatora
Mu Noathern AMtre. Inc-_ Domte
NatiaW ines. tw......... Dcrnestiq_ Lati America.

Nowaven My.nem frk.... Domestic.
New Yark Airwys inc - - -.... Do.

000e3s Nator Airwa. DOcrnestic. Irtian iaL

O k Air . brc.........._ omosti
Pan Amecan WO 2 Airwae. Doer Latin Alce-42

Psord A.tiors w ud Dmenst9 db
PSA-aciF ii Southwest Docl

AB Fm I 4 o
Reeve Aleutian Aiway, Irc-. Do.
Reputlc AK=lne. Inc-..... Do-
Pkh Iniernmoal Akms Inta Dcos5 ic.Itmeta
Seaboard World Aa~,es Inc- 3=35 celAfatdf
Sky West AviatIor, Inc-.....
Southeast Airlines. Inc-...... D~cmesic_ Latin America
southern AKrTranspoMl Inc-.. Domesm
Soaest Airlines Conisn.. Do.
Sv1ft Airs. Ic____ Do.
Tw~s kirentieW Airlnes Domestic. Atan&c Pacific.

Trams Carl Af. Inc-....... Dvmee.i-Alantic
Trasa.neca irr~e. Tio.....DomestrIc nterratlonal.

Trans Workd Airlnes Inc..... DomnosSicAllartc Pac5fic
Ur~tad Airlnes Inc -..... Domestic.
USMi. y - Do.
Wos'.M Air tnes, Inc-....... Domeostic, Latfn America.
Vren Ai kaska -.. Domestic
World Akww^ I-c.......... Domestic InternatIonL
Wright Airfines. Inc.......... Domestic.
Zantop itarruttl Aires Do.

Inc.

Section 22 [Amended]
10. Section 22, General report ing

instructions would be amended by:
A. Revising the list of schedules in

CAB Form 41 Report to read:

Ust of Schedules In CAB Form 41 Report

Apslcabit ycare- grovp
Sceed tile Ring ftequency

I Il

Schedule No.:
A

A-2 Contro&ing Person's cA-ficaton .A

B-1 - Balance Sheet Monti
B-3 Statement of Changes In Stockholder EqBly
B-5 Property and Equipment
8-7 . " .. Airframes and Aircraft Engines Acqdo.. ................- .
B-7(a) Reinrestnent of Fliht Equipment Ceptl G _ (4)
B-7(b) Fight Equipment Acqred....... .C ....ut ....u....

- °-Property and Equprnent Rei.',d
-a) Fright Eqnet Capital Gains kvstd or Dposed for Irwestort In Figh ()

EquipmerrL
B-10 Unartized Dvelopmental and PrOopeWalig Cos . O.ludy.
B-1,,, Statement of Canges In Fnancial Position _do
B-IS Summary of Projected Financial co ntnets and Related Depots- __..do
B-41 Recevables. Payaees and iWestmonts Rotrtkg to Aflles a" other w3es-

ment Data.
8-4. Inventory of Airframes and Aircraft Engines
B-48- Long-term and Short-termn Nontrade Det .
P-11 ._ Statement of Op.ra , Or.... . .

x x x
(1) (4) (4)
x x x
(1) x x
(1) (') 0)(,) (,) (4)
(4) (4) (9

x x tx(1) -09 - - -VI
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Ust of Schedules In CAB Form 41 Report--Continued

Applicabitty by carrier group
Schedule title Filing frequency

I II Ill

P-12 . Statement of Operations ...... -do .................. - X X
P-l(a). Interim Statement of Operations...... ... Monthly X X X
P-2 Notes to CAB Form 41 Report . .. Quarterly .... . X X X
P-2(a). Revenue Market Repor .... -do ..... (')
P-3...- Transport Revenues; Depreciation and Amortization; Nonoperafing Income .. do ............... () (') (,)

and Expense (Net).
P-3.1 Transport Revenues . ......... ............. .... doV) (........( - ()P-3(a).- Income Taxes -. ...... o.. - - ()

P-4_ Transport-related Revenues and Expenses; Explanation of Extraordlnary Items Quarterly.... ..... (1) (') (')
and Cumulative Effect of Accounting Changes on Prior Years; Explanation
of Prior Period Adjustments and Dividends Declared.

P-5.1 ....... _Aircraft Operating Expenses-Group I carers --.. .... do....- X
P-5.2 Aircraft Operating Expenses,-Group III air cards ............................ ...... . - X
P-5(a). Components of Flight Equipment Depreciation .. do... . (4) (1) (1)
P-6. Maintenance. Passenger Service and General and Administrative Expense -. do.-. X X X

Functions-Al Air Carrer Groups.
P-7A.-- Aircraft and Traffic Servicing Promotion and Sales, and General and Adminis- .•do ..................... X

trative Expense Function-Group II and Group III air caniers.
P-8.•._ Aircraft and Traffic Servicing, and Promotion and Sales Expense Subfuno. do..... .. ...... --

tdons-Group III air carders.
P-10.. Employment Statistics by Labor Category Annually- ..................... X X X
P-12 Fuel Inventories and Consumption Monthly.------ _ X X X
P-12(a) Fuel Consumption by Type of Service and Specific Operational Markets . ... do. ...... ...... X X X
T-1(a) Traffic and Capacity Statistics by Clas of Service________________ do...... .... X X X
T-1 (b)_ Traffic and Capacity Statistics by Class of Service-Scheduled Services - do... ....... - X X
T-1(c) Traffic and Capacity Statistics by Class of Service-NonSchedued Sewlces .... do. .......... X X
T-2(a) Traffic, Capacity, Aircraft Operations, and Miscellanes Statistics by Typo of Ouarterly........ . . X

AircrafL
T-2(b)- Traffic. Capacity, Aircraft Operations, and Miscellaneous Statistics by Type of do ................... X X

AkcrafL
T-3(a), Airport Activity Statistics-Revenue Servie_ _do. . X X X
T-3(b) Airport Activity Statistics-Revenue Service ________________ do - X X X
T-3(c) Airport Activity Statistics-Nonscheduled Revenue Service__________ .--.. do ... X.. . It X X
T-3.1 ........... _Statement of Traffic and Capacity Statistics Monthly - _ (1) (6) (1)
T-6 __ Report of Civ Aircraft Charters . Ouarterly .... (1) (1) X
T-7_ __ Statistical Market Report Monthly - - X
T-8 Report of Section 418 Operao.. Semiannually - C') (') (,)
T-9 Nonstop Market Report Monthly. () C')
G-41 Pamons Holding More Than 5 Per Centum of Respondents Capital Stock or Annually. X X X"

Capital

'In accordance with the provisions of Section 235.4 and 235.5 of Part 235 of this Subchapter.
sApplicable to all caners except local service carders.
=Applicable only to local service carriers.
4Applicabl only to subsdized carers.
$Applicable to at carrers conducting scheduled operations.
OApplicable to charter carers engaged in charter operations.
'Applicatble to all carers holding Section 418 certificates.

B. Revising the list of Due Dates of
Schedules in CAB Form 41 Report to
read:
Due Dates of Schedules in CAB Form 41
Report
Due Dates' and Schedule No.
January 20-P-12, P-12(a]
January 30-B-i, P-i(a), T-i, T-2, T-3, T-3.1,

T-8, T-7, T-9
February 101 A, B-1, B-3, B-5, B-7, B-7(b), B-

8, B-10, B-12, B-13, P-1.1, P-1.2, P-4. P-2(a),
P-3, P-31, P-(a), P-4, P-5.1, P-5.2, P-5(a),
P-, P-7, P-8, P-10, T-8

February 20-P-1, P-i2(al
March i-B-I, P-1(a), T-i, T-3.1, T-7, T-9
March 20-P-12, P-12(a)
March 30-A-2, B-i, B-41, B-43, B-4% P-i(a),

G-41, T-1, T-3.1, T-7, T-9
April 20-B-12, P-12(a)
April 30-B-1, P-i(a), T-1, T-2, T-3, T-3.1, T-

0, T-7, T-9

IDue dates falling on a Saturday, Sunday or
national holiday will become effective the first
following work day.

'B and P reporting dates are extended to March
30, f1 preliminary schedules are filed at the Board by
February 10.

May 10-A, B-1, B-3, B-5, B-7, B-7(b), B-8, B-
10, B-i, B-43, P-.i, P-1.2, P-2, P-2(a), P-
3, P-3.1, P-3(a), P-4, P-5.1, P-5.2, P-5(a), P-
6, P-7, P-8

May 20-P-12, P-12(a)
May 30-B1-1, P-i(a), T-i, T-3.1, T-7, T-9
June 20-P-12, P-12(a)
June 30-B-i, P-1(a), T-i, T-3., T-7, T-9
July 20-P-12, P-12(a)
July 30-B-1, P-i(a), T-1, T-2, T-3, T-3.1, T-,

T-7, T-9
August 10-A, B-1, B-3, B-5, B-7, B-7(b), B-8,

B-10, B-12, B-13, P-.1, P-1.2, P-2, P-S(a),
P-3, P-3.1, P-3(a), P-, P-5.1, P-5.2, P-5(a),
P-6, P-7, P-8, T-8

August 20-P-12, P-12a)
August 30-B-1, P-i(a), T-i, T-3.1, T-7, T-9
September 20-P-12, P-12(a)
September 30-B-1, P-i(a), T-1, T-3.1, T-7,

T-9
October 20-P-1, P-12[a)
October 30--B-1, P-i(a), T-i, T-2, T-3, T-3.1,

T-6, T-7, T-9
November 10-A, B-1, B-3, B-5. B-7, B-7(b),

B-S ,-40, B-12, B-13. P-1.1, P-4.2, P-, P-
2(a), P-3, P-3.1, P-3(a), P-4, P-5.1, P-5.2, P.-
5(a), P-. P-7, P-8

November 20-P-12, P-12(a)

November 30-B--1, P-1(a], T-1. -3.1, T-7, T-
9

December 20-P-12, P-12(a)
December 30-B-1, P-1(a), T-1, T-3.1, T-7, T-

9

C. In paragraph (d), revoking and
reserving paragraphs (d) 2), (d)(7),
(d)(11), (d)(13), (d)(14) and (d)(15).

D. Revising paragraph (e) to read:
(e) All financial data reported on B, P.

and G schedules shall reflect the status
of the air carrier's books of acount for
the period for which report is being
made and shall conform to the
instructions of this Uniform System of
Accounts and Reports. At the option of
the air carrier financial data may be
reported in thousands of dollars by
Group HI air carriers, and in whole
dollars by Group I and Group HI air
carriers, by either dropping or rounding
the hundreds of dollars and the cents,
respectively, provided all amounts are
balanced within and between schedules
and zero digits are inserted for the
actual money amounts eliminated.
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Section 23 [Amended]
11. Section 23, Certification and

Balance Sheet Elements would be
amended-by.

Schedule A-1 [Amended]

A. Revoking-the title and reporting
instructions for Schedule A-1, Status of
Accounting Plans Required to be Filed.

B. Revising the paragraph (b] and
revoking and reserving paragraph Cc) of
the reporting instructions for Schedule
B-1 to read:

Schedule B-i-Balance Sheet

(b] This schedule shall reflect the
balances at the close of business on the
last day of each calendar month for the
overall or system operations of each air
carrier in conformance with the
provisions of sections 4, 5, and 6.

(c) Reserved.

Schedule B-2 [Amended]

C. Revoking the title and reporting
instructions for Schedule B-2, General
Notes to Financial Statements

Schedule B-4 [Amended]

D. Revoking the title and reporting
instructions for Schedule B-4,
Allowances for Uncollectible Accounts

E. Revising paragraph (a] of the
reporting instructions for Schedule B-5
to read:

Schedule B-5--PropertyandEquipment

(a] This schedule shall be filed by all
subsidized carriers.

Schedule B-11 [Amended]

F. Revoking the title and reporting
instructions for Schedule B-11, Aging of
Receivables andPayables

Schedule B-14 [Amended]

G. Revoking the title and reporting
instructions for Schedule B-14,
Summary of Property Obtained Under
Long-Term Leases

Scheduld B-44 [Amended]

H. Revoking the title and reporting
instructions for Schedule B-44,
Transactions Between Air Carriers and
Affiliates-Annual Summary

Section 24 [Amended]
12. Section 24, Profit and Loss

Elements would be amended by:
A. Revising the titles and paragraphs

(b), (c), and (d) of the reporting
instructions for Schedule P-1.1 and
Schedule P-1.2 to read:

Schedule P-.1-Statement of
Operations-Group IAir Carriers

Schedule P-i.2-Statement of
Operations-Group If and Group If Air
Carriers

(b) Route air carriers shall file
separate statements of operations for
each separate operating entity and for
the overall, or system, operations.

(c) Charter air carriers shall report
data only in the column headed
"Quarter" for the overall or system
operations of the air carrier. Cumulative
"12-Months-to-Date" and "Year-to-
Date" information is not required from
charter air carriers but it is acceptable if
the report Is used for submission to the
Securities and Exchange Commission as
explained in section 22(k).

(d) Data reported in the "12-Months-
to-Date" column shall represent for each
individual item the sum of amounts
reported in the "Quarter" column for the
current and next previous three
quarters. Data in the "Year-to-Date"
column need not be provided when this
schedule is not used for submission to
the SEC. But when the schedule is used
for SEC purposes, data reported in the
"Year-to-Date" column shall represent,
for the first three quarters of the
carrier's fiscal year or calendar year,
amounts from the beginning of the
carrier's fiscal or calendar year to the
end of the quarter for which the
schedule is being submitted. For the
fourth quarter of the air canrrier's fiscal
or calendar year, the "Year-to-Date"
column should be used for the
comparative presentation of data for the
prior year.
* • *t * •

B. Revising paragraph (a) of the
reporting instructions for Schedule P-
1(a) to reach

Schedule P-i(a)-Interim Statement of
Operations

(a)This schedule shall be filed by all
air carriers.

C. Revising paragraph (p) of the
reporting instructions for Schedule P-2
to read:

Schedule P-2--Notes to CAB Form 4Z
Report

(p) Charter air carriers shall note on
this schedule the balances in
subaccounts 87 and 88.2 of profit and
loss account 8100 as reported on the P-i
schedules, together with dividends
declared in the current period on the
stocks of investor controlled companies.
* * St *

D. Revising paragraph (a) of the
reporting instructions for Schedule P-3.1
to read:

Schedule P-3.1-Transport Revenues
(a) This schedule shall be filed by all

charter air carriers.

& Revising paragraph (c-i] of the
reporting instructions for Schedule P-5.1
and Schedule P-5.2 to read:

Schedules P-5.1 andP-5.2-Aircraft
Operating Expenses

(c-1) Charter air carriers shall file this
schedule for quarterly data only. The
caption "Operation" at the head of each
column is not applicable to charter
carriers.

F. Revising paragraphs (a) and (c) of
the reporting instructions for Schedule
P-5(a) to read.

Schedule P-5(a}--Components of Flight
Equipment Depreciation

(a) This schedule shall be filed byall
subsidized air carriers.

(c) Air carriers shall file this schedule

G. Revising paragraphs (a). (b), and
(d) of the reporting instructions for
Schedule P-6 to read:

Schedule P-6-Maintenance, Passenger
Service and General Services and
Administrtion Expense Functions

(a) This schedule shall be filed by all
carriers.

(b) Route air carriers conducting
scheduled operations shall file this
schedule for each operating entity.

(d) Charter air carriers shall file this
schedule for quarterly data only. The
caption "Operation" at the head of each
column is not applicable to charter
carriers.

H. Revising paragraphs (d) and (el of
the reporting instructions for Schedule
P-7 to read.

Schedule P-7-Aircraft and Traffic
Servicing, Promotion and Sales and
General andAdministrative Expense
Functions

(d) Charter air carriers shall file this
schedule for quarterly data only. The
caption "Operation" at the head of each
column is not applicable to
supplemental air carriers.

(e) Group H air carriers and Group III
charter carriers shall report the
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indicated data for all except subfunction
6100 Aircraft Servicing.

Schedule P-9.2 [Amended]
I. Revoking the title and reporting

instructions for Schedule P-9.2
Distribution of Ground Servicing
Expenses by Geographic Location-
Group II and Group IX Route Air
Carriers

Section 25 [Amended]
13. Section 25-Traffic and Capacity

Elements would be amended by:
A. Revising paragraphs (a) and (n) of

the reporting instructions for Schedule
T-3.1 to read:
Schedule T-3.1-Statement of Traffic
and Capacity Statistics

(a) This schedule shall be filed by all
charter carriers.

(n) Each air carrier shall ***

B. Revising paragraph (a) of the
reporting instructions for Schedule T-6
to read:
Schedule T-6-Report of Civil Aircraft
Charters

(a) This schedule shall be filed by all
Group IH air carriers and Group I and
Group II charter air carriers.

C. Inserting reporting instructions for
a new Schedule T-9 following the
reporting instructions for Schedule T-8
to read:
Schedule T-9--Nonstop Market Report

(a) This schedule shall be filed
monthly by all Group I and Group H
route air carriers and may be used by
new entrants categorized as Group m
route air carriers, with the approval of
the Director, Office of Economic
Analysis, until such time as the new
entrants develop the capability to
comply with Automatic Data Processing
reporting requirements imposed on
incumbent carriers of comparable size.

(b) Each schedule contains a five
block carrier code and a four block date
code. The five block carrier code is
assigned to individual carriers by the
Office of Comptroller. The four block
date code will be used to record the year
and the month. The first two blocks of
the date code shall be used to record the
year and the second two blocks shall be
used to record the month in the calendar
year. Months will be numbered
consecutively beginning with 01 for
January and continuing through 12 for
December.

(c) Individual flight stages shall be
reported on separate lines. Where

different aircraft types are used,
separate lines will be used for those
flight stages.

(d) In column 1, carriers shall report
the line number as a point of reference
for the data reported.

(e) In columns 2 and 3, respectively,
carriers shall report the take off and
landing for each flight stage.
(f) In column 4, carriers shall disclose

the aircraft type used in accordance
with standard abbreviations used for-
specific aircraft types.

(g) In column 5, "Interairport
Distance," carriers shall report the great
circle distance, in statute miles between
airports served by each flight stage, as
published in the Civil Aeronautics
Board's Official Route and Mileage
Manual."

(h) In column 6. "Revenue Aircraft
Departures Performed," carriers shall
report the number of revenue aircraft
departures (take offs) performed
(scheduled and extra sections).

(i) In columns 7 and 8, respectively,
carriers shall report the actual number
of First Class and Coach "Seats
Available" on the particular aircraft
with which each flight stage is
performed.

(j) In column 9, "Tons Available,"
carriers shall report in pounds the
payload capacity actually provided by
the particular aircraft with which each
flight stage is performed.

(k) In columns 10 and 11, respectively,
carriers shall report the number of First
Class and Coach "Revenue Passengers
Transported" on each flight stage.

(1) In column 12, "Revenue Tons
Transported," carriers shall report the
number of pounds of revenue traffic
carried on each flight stage.
(m] In columns 13 and 14,

respectively, carriers shall report the
number of First Class and Coach
"Revenue Passengers Enplaned" at the
take off point.

(n) In column 15, "Revenue Cargo
Tons Enplaned," carriers shall report the
total of revenue cargo pounds boarding
an aircraft.

Section 26 [Amended]
14. Amend Section 26, General

Corporate Elements by:

Schedule G-42 [Revoked]
A. Revoking the title and reporting

instructions for Schedule G-42 Security
Interests of All Officers and Directors
and Compensation Paid to Principal
Officers and Directors.

Schedule G-43 [Revoked]
B. Revoking the title and reporting

instructions for Schedule G-43
Compensation and Expenses of Persons

and Firms (Other than Directors,
Officers and Employees) Earning
$20,000 or More During the Calendar
Year.

Schedule C-44 [Revoked]
C. Revoking the title and reporting

instruction for Schedule G-44 Corporate
and Securities Data.

CAB Form 41 [Added]
15. Add new CAB Form 41 Schedule

T-9 as shown in Exhibit A (filed as part
of the original document).
(Sections 204 and 407 of the Federal Aviation
Act, as amended, 72 Stat. 743, 700, 40 U.S.C.
1324 and 1377.)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 79-3902s Filed 12-28-79; 8:45 am]
BILLING CODE 6320-01-m

CONSUMER PRODUCT SAFETY

COMMISSION

16 CFR Part 1015

Procedures for Disclosure or
Production of Information Under the
Freedom of Information Act; Proposed
Revisions for Briefing Packages and
Draft Documents
AGENCY: Consumer Product Safety
Commission.
ACTION: Proposed Revisions to Freedom
of Information Act regulation.

SUMMARY: In this notice the Consumer
Product Safety Commission proposes to
revise its Freedom of Information Act
regulation to clarify the availability of
draft Commission staff documents and
Commission staff brIefing packages. The
present regulation appears to treat these
documents differently from other
Commission documents in that It fails to
make clear that these documents will
not be made available if disclosure is
barred by statute or if the documents
are exempt from mandatory disclosure
and disclosure is contrary to the public
interest. Under the proposed revision,
draft staff documents that are agency
records and staff briefing packages will
be available upon request in the same
manner as other Commission records.
Additionally, the proposed revision
provides that briefing packages or
portions of briefing packages that would
be released upon request under the
FOIA and the Commission regulation
will be made available in the
Commission's public reference facility
after they are transmitted to the
Commissioners by the Office of the
Secretary.
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DATES: Written comments on the
proposed revisions must be received no
later than January 30,1980. Those
comments received after this date will
be considered to the extent practicable.
The Commission has determined that
only a thirty day comment period is
warranted because of the narrow focus
of the proposed revisions to existing
Commission policies and procedures.
ADDRESSES: Send written comments to
the Office of the Secretary, Consumer
Product Safety Commission,
Washington, D.C. 20207. Received
comments may be examined and copies
obtained from the Office of the
Secretary, 1111 18th Street NW.,
Washington D.C. during regular
business hours.
FOR FURTHER INFORMATION CONTACT.
Alan H. Schoem, Office of the General
Counsel, Consumer Product Safety
Commission, Washington, D.C. 20207,
telephone (202] 634-7770.
SUPPLEMENTARY INFORMATION: On
February 22,1977, the Commission
published in the Federal Register its
final Freedom of Information Act (FOIA)
Regulation (42 FR 10490), codified at 16
CFR Part 1015. The regulation, among
other things, specifioally addresses the
public availability of draft staff
documents and staff briefing packages.
16 CFR 1015.15 (b) and (c). For the
reasons discussed below, the
Commission proposes to revise these
sections of its FOIA regulation to clarify
that such documents will be available
upon request in the same manner as
other Commission documents.
Additionally, the proposed revision will
clarify the availability of briefing ,
packages in the Commission's public
reference facility after transmittal to the
Commissioners by the Office of the
Secretary.
A. Draft Documents

Section 1015.15(b) of the
Commission's FOIA regulation provides
that draft Commission staff documents
are releasable to the public after the
first level of required supervisory review
or approval or, where no review is
required, at the time they transmitted to
the people for whom they are intended.
This provision reflects an attempt to
articulate the Commission's policy
generally to make such draft documents
available to the public.

However, notwithstanding § 1015.17,
which provides a procedure for
withholding draft documents or other
Commission records that are exempt
from mandatory disclosure, the language
of the regulation has been
misinterpreted by the public and the
staff to mean that virtually all draft

documents will be released. This has
been the case even where the draft
document may be exempt from
disclosure and even where the public
interest would be served if the draft
were not, at that time, disclosed. This
misinterpretation obscures the
Commission's basic policy under the
FOIA as expressed in present
§ 1015.15(b):

(b) No identifiable record requested in
accordance with the procedures
contained in this part shall be withheld
from disclosure unless it falls within one
of the classes of records exempt under 5
U.S.C. 552(b). To the extent permitted by
law, the Commission willl make
available records authorized to be
withheld under 5 U.S.C. 552(b) unless
the Commission determines that
disclosure is contrary to the public
interest. ***

The proposed revision to section
1015.15(b) and (c) clarifies that the
Commission will consider draft
documents no differently from other
documents requested under the FOIA.
Although draft documents frequently
may be exempt from mandatory
disclosure under exemption 5 of the
FOIA, 5 U.S.C. 552(b)(5), as
predecisional documents that contain
advice, recommendations and opinions
that are part of the deliberative or
policy-making process, the FOIA does
not address draft documents, per se.
Thus, under the proposal, the decision
whether to release a particular
document will be made on a case-by-
case basis applying the FOIA and the
Commission's FOIA regulation.
Inasmuch as this case-by-case analysis
includes consideration of whether the
draft document is an agency record
subject to the FOIA, It is also proposed
that § 1015.17 be amended by deleting
its references to "a record or draft
documenL "
B. Briefing Packages

The Commission's staff prepares for
the Commission "briefing packages"
which contain information, analyses and
recommendations which the
Commissioners use as part of their
decision-making process. The
Commission's FOIA regulation currently
provides at 16 CFR 1015.15(c) that
"briefing packages which have been
completed by the staff but not approved
by the Commission" will be released
upon request.

As with draft documents, there is no
basis upon which to accord briefing
packages treatment separate from other
records requested under the FOIA. In
addition, the separate treatment
provided by the present regulation has
been unsatisfactory in several regards.

First. it fails to reflect the Commission
practice to withhold from release
briefing packages or portions thereof,
that may contain trade secrets or other
confidential business information that
the Commission may not disclose under
section 6(a](2) of the CPSA. 15 U.S.C.
2055(a)(2]. Additionally, portions of
briefing packages involving personnel
matters, may, if disclosed, result in an
unwarranted invasion of privacy.
Further, the regulation fails to reflect the
Commission practice to withhold from
release briefing packages or portions
thereof that are exempt from mandatory
disclosure where disclosure is contrary
to the public interest.

For these reasons, the Commission
proposes to revise § 1015.15(c) to clarify
that briefing packages are, for purposes
of the FOIA, subject to the same
standards as other Commission records.
The Commission expects however, that
few requests for such documents will be
made under the FOIA because, under
the proposed revision to § 1015.15(c)
discussed below, briefing packages
generally will be available, without the
need for a request, after they are
transmitted to the Commissioners by the
Office of the Secretary.

Specifically, section 1015.15(c)
provides that briefing packages -will be
publicly availabe when
forwarded .. . to the Commissioners-"
This provision reflects a Commission
policy decision, above and beyond the
FOIA. generally to provide the public
access, without the need for an FOIA
request, to briefing packages transmitted
to the Commissioners. The Policy
provides ready public access to
materials being considered by the
Commissioners as they make regulatory
decisions.

However, revision of the language of
§ 1015.15(c) is required for several
reasons. First, as discussed above, the
Commission does not and cannot make
all briefing packages avpilable to the
public. The office of General Counsel
reviews each briefing package before
transmittal to the Commissioners to help
the Secretary assess, among other
things. (i) whether the Commission is
barred by statute from disclosing the full
contents of the briefing package, (hl
whether portions of briefing packages, if
requested under the FOIA. would be
exempt from mandatory disclosure and
(iii) whether disclosure would be
contrary to the public interest. The
proposed revision makes clear that
these determinations guide the
Secretary's decision whether particular
briefing packages or portions of briefig
packages are to be placed in the
Commission's public reference facility.
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Additionally, under present
§ 1015.15(c) briefing packages are made
available to the public in the
Commission's public reference facility at
the same time they are transmitted to
the Commissioners. In many cases
under this practice, the public has had
access to materials prepared for
Commissioners before individual
Commissioners have received the
package. Accordingly, the proposed
revision provides that briefing packages,
or the portions thereof, determined by
the Secretary, with the advice of the
Office of the General Counsel, to be
available to the public, will be placed in
the Commission's public reading room
promptly after transmittal to the
Commissioners by the Office of the
Secretary.

The Commission believes the
proposed revisions to § 1015.15(c)
address the identified problems and yet
ensure public access to Commission
briefing packages to the fullest extent
practicable.

Accordingly, it is proposed to amend
§ 1015.15 by'revising paragraphs (b) and
(c) to read as follows:

§ 1015.15 Purpose and scope.

(b) No identifiable record requested in
accordance with the procedures
contained in this part shall be withheld
from disclosure unless it falls within one
of the classes of records exempt under 5
U.S.C. 552(b). The Commission will
make available, to the extent permitted
by law, records authorized to be
withheld under 5 U.S.C. 552(b) unless
the Commission determines that
disclosure is contrary to the public
interest. In this regard the Commission
will not ordinarily release documents
that provide legal advice to the
Commission concerning pending or
prospective litigaton where the release
of such documents would significantly
interfere with the Commission's
regulatory or enforcement proceedings.

(c) Draft documents that are agency
records are subject to release upon
request in accordance with this
regulation. However, in order to avoid
any misunderstanding of the preliminary
nature of a draft document, each draft
document released will be marked to
indicate its tentative nature. Similarly,
staff briefing packages, which have been
completed but not yet transmitted to the
Commission by the Office of the
Secretary are subject to release upon
request in accordance with this
regulation. Each briefing package or
portion thereof released will be marked
to indicate that it has not been
transmitted to or acted upon by the
Commission. In addition, briefing

packages, or portions thereof, which the
Secretary upon the advice of the Office
of the General Counsel has determined
would be released upon request in
accordance with this regulation, will be
publicly available in the public
reference facility established under
§ 1015.2 promptly after the briefing
package has been transmitted to the
Commissioners by the Office of the
Secretary. Such packages will be
marked to indicate that they have not
been acted upon by the Commission.
* * * * *

§ 1015.17 [Amended]
It is proposed to amend § 1015.17 by

deleting the phrase "or draft document"
in § 1015.17, line 4; § 1015.17(a), line 4;
and § 1015.17(b), lines 3-4.
(Consumer Product Safety Act, 15 U.S.C.
2051; the Federal Hazardous Substances Act,
15 U.S.C. 2161; the Poison Prevention
Packaging Act of 1970,15 U.S.C. 1471; the
Refrigerator Safety Act, U.S.C. 1211; the
Flammable Fabrics Act 15 U.S.C. 1191; and
the Freedom of Information Act, 5 U.S.C. 552.)

Dated. December 26,1979.
Sadye E. Dunn,
Secretary, Consumer Product Safety
Commission.
[FR Doc. 79-3921 Filed 1-28-, 8:45 am]
BILNG CODE 6355-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 282
[Docket No. RM 80-10]

Rule Required Under Section 202 of
the Natural Gas Policy Act of 1978;
Public Hearings
December 27,1979.
AGENCY: Federal Energy Regulatory
Commission.
ACTION: Notice of Public Hearings.

SUMMARY: On November 15,1979, the
Federal Energy Regulatory Commission
(Commission) issued a Notice of
Proposed Rulemaking to implement
section 202 of the Natural Gas Policy
Act of 1978 (NGPA) (44 FR 67170,
November 23,1979). Under the proposal,
the incremental pricing program would
be expanded on November 1, 1980, to
include all industrial users of natural
gas that are not granted an exemption
by statute. In that notice the
Commission stated that it intended to
hold public hearings on the proposed
rule. Notice is hereby given that five
public hearings will be held with respect
to this proposal. The exact dates and

locations of the hearings are set forth
below.
DATES: Requests to participate by
January 11, 1980. Hearing dates: January
18, 1980, in San Francisco, California;
January 21, 1980, in Salt Lake City, Utah;
January 23, 1980, in Chicago, Illinois;
January 25, 1980, in Louisville, Kentucky;
and January 29,1980, in Washington, DC.
ADDRESSES: Requests to participate:
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426 [Reference Docket No. RM80-10].
Hearing locations:
Federal Office Building, Room 503, 555

Battery Street, San Francisco, California
94111 (January 18,1950, beginning at 0:00
a.m.).

City Commission Chambers, Third Floor, City
and County Building, South State Stroet-
Between 4th and 5th Streets, Salt Lake
City, Utah 84111 (January 21, 1980,
beginning at 9:00 a.m.).

219 South Dearborn Street, Dirksen Federal
Office Building, Chicago, Illinois 60004
(Room number to be posted in lobby)
(January 23, 1980, beginning at 0:00 a.m.).

Commonwealth Convention Center, Room
211, 221 River City Mail, Louisville,
Kentucky 40202 (Next to Hyatt Regency
Louisville) (January 25,1980, beginning at
9:00 a.m.).

Federal Energy Regulatory Commission, 826
North Capitol Street, NE., Washington, D.C.
20428 (Room number to be posted on the
second floor the morning of the hearing)
(January 29,1980, beginning at 9:30 a.m.).

FOR FURTHER INFORMATION CONTACT:
Nancy E. Williams, Deputy Assistant
General Counsel for Regulatory
Development, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426 (202) 357-8033.
SUPPLEMENTARY INFORMATION: Requests
to participate in a hearing should be
directed to the Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, no later than January 11,
1980, and should indicate the hearing for
which the request is made. Requests
should reference Docket No. RM8O-10,
and should indicate the amount of time
required for the oral presentation, and
the telephone number at which the
person making the presentation can be
reached. Persons participating in a
public hearing should, If possible, bring
50 copies of their testimony to the
hearing. A list of the participants in a
hearing will be available in the
Commission's Office of Public
Information three days before the
hearing and will be available at the site
of the hearing on the morning it is
convened.

The hearings will not be of a judicial
or evidentiary type. There will be no

I ... ..... - . . . A
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cross-examination of persons presenting
statements. However, the panel may
question such persons and any
interested person may submit questions
to the presiding officer to be asked of
persons making statements. The
presiding officer will determine whether
the question is relevant and whether the
time limitations permit it be presented.
Any further procedural rules will be
announced by the presiding officer at
each hearing. Transcripts of the hearings
will be available in the public file for
this proceeding, Docket No. RM80-10,
through the Commission's Office of
Public Information.

The hearing to be held in Chicago,
Illinois, on January 23,1980, and the
hearing scheduled for January 29,1980,
in Washington, D.C., will be continued
on the respective following days, if
necessary.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-39916 Filed 1Z-8-79 845 am]

BILLING CODE 6450-01-1

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 51

[FRL No. 1381-5; Docket No. A-79-401

Protection of Visibility
AGENCY: U.S. Environmental Protection
Agency.
ACTION: Proposed Rule; Notice of Public
Workshops.

SUMMARY: The Environmental Protection
Agency (EPA) published in the Federal
Register on November 30, 1979 (44 FR
69116) an Advance Notice of Proposed
Rulemaking (ANRP] for the protection of
visibility. The Advance Notice notified
interested persons of the technical and
policy issues associated with the
development of visibility protection
regulations, and also outlined some
tentative positions developed by EPA
staff. The ANPR established a written
comment period which closes on
December 31,1979, and said that the
Agency would hold two public
workshops to enhance public
participation.

Today, EPA is announcing three
public workshops. The workshops will
be conducted informally, the purposes of
which are to help inform and educate
the public on the pertinent visibility
regulation issues set out in the ANPR
and to solicit comments and suggestions
on all aspects of the visibility regulation
program. Minutes of the meetings, rather
than verbatim transcripts will be made
and sent to the formal visibility

regulation docket identified in the
ANPR. As noted in the ANPR, written
comments should be sent to this docket
during the comment period.

The three public workshops will be
held in Denver, Colorado; Seattle,
Washington, and Salem, Oregon.
DATES: Workshops will be held as
follows:
Tuesday, January 22,1980, Seattle,

Washington,
Wednesday, January 23,1980, Salem, Oregon,
Friday, January 25,190, Denver, Colorado.
ADDRESSES: Workshops will be held at
the following locations:
Seattle, Washington. Room 12A. Park Place

Building, 1200 6th Avenue,
Salem, Oregon, Hearing Room A. State

Capitol Building,
Denver, Colorado. Mountain Bell Building

Association. 1005 17th Street.

FOR FURTHER INFORMATION CONTACT.
David Bray, Air & Hazardous Materials

Division. U.S. Environmental Protection
Agency, Region X, 1200 6th Avenue,
Seattle, Washington. 98101. (200) 442-125,

or
Terry L Thoem, Director, Energy Policy

Coordination Office, U.S. Environmental
Protection Agency, Region VIL 2860 Lincoln
Street, Denver, CO 80295, (303) 837-5914.

An agenda for the public meetings
will be available by January 8,1980.
Additionally, EPA notes that it plans to
hold legislative type public hearings
after the visibility regulations are
proposed.

Dated: December 21,1979.
Edward F. Tuerk,
Ac ingAssistant A dmisroLtor forAir, Noise
andRadiatiom
[FR Dor. 7-398W Fled U1-2-7R &iS am]
BILNG CODE 6560-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 533
[Docket No. FE 78-01; Notice 1]

Light Truck Average Fuel Economy
Standards for Model Years 1982-85;
Notice of Proposed Rulemaking
AGENCY. National Highway Traffic
Safety Administration, (NHTSA)
Department of Transportation.
ACTION: Notice of proposed rulemaking.

SUMMARY. This notice proposes
establishment of average fuel economy
standards for light trucks manufactured
in model years 1982-85. The issuance of
these standards is required by the Motor
Vehicle Information and Cost Savings
Act, as amended (the Act]. The

standards are intended to result in total
accumulated savings by 1990 of
approximately 15 to 23 billion gallons of
gasoline (or in barrels, 357 to 548 million
barrels), compared to the gasoline that
would be consumed if light truck fuel
economy remained at the level of the
1981 standards. This notice also
announces a reduction of the 1981 light
truck standards under the terms of the
March 1978 and June 1979 final rules
establishing those standards. Those
rules provided that the 1981 standards
would be reduced by a specified amount
if the motor vehicle and petroleum
industries did not meet the conditions
for approving the use of certain
advanced engine lubricants in fuel
economy testing. The EPA has informed
this agency that the conditions will not
be met in time to permit approval by
January 1,1980, the date specified in the
rules establishing the 1981 standards.
DATEs: Comments on the proposed 1982
standards must be received on or before
January 30,1980 and those on the
proposed 1983-85 standards on or before
March 31,1980.
ADDRESSES: Comments must be
submitted (preferably in ten copies] in
writing to Docket Section, National
Highway Traffic Safety Administration,
Room 5108,400 Seventh Street S.W.,
Washington. D.C. 20590. (Docket hours:
8 a.m. to 4 p.m.).

Submissions containing information
for which confidential treatment is
requested should be submitted
(preferably in three copies) to Chief
Counsel. National Highway Traffic
Safety Administration, Room 5219,400
Seventh Street, S.W., Washington, D.C.
FOR FURTHER INFORMATION CONTACT.
Mr. Francis J. Turpin, Office of
Automotive Fuel Economy Standards
(NRM-21), National Highway Traffic
Safety Administration, 400 Seventh
Street, S.W., Washington, D.C. 20590
(20Z-472-6902).
SUPPLEMENTARY INFORMATION: Section
50i(b) of the Act requires the Secretary
of Transportation to establish average
fuel economy standards for light trucks
manufactured in each model year
beginning with 1979. Each standard must
be prescribed at least 18 months prior to
the start of the model year to which it
applies and must be set at the
"maximum feasible average fuel
economy level," considering
technological feasibility, economic
practicability, the need of the nation to
conserve energy, and the effects of other
Federal motor vehicle standards on fuel
economy.

On March 14,1977, standards forlight
trucks manufactured in model year 1979
were established in 42 FR 13807.
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Standards for the 1980 and 1981 model
years were established on March 23,
1978, in 43 FR 11995. The .1981.standard
for two-wheel drive light trucks was
reduced from 18.0 miles per gallon [mpg)
to 17.2 mpg in response to a petition
from Chrysler Corporation, on June 25,
1979, in 44 FR 36975; A further reduction
in the 1981 standards of 0.5 mpg is
announced in this notice. See Section IL
infra. This notice proposes that
standards be established for model
years 1982-85. Establishing multiple
year standards responds to past
industry requests for longer term
planning guidance and leadtimes.

The agency has obtained information
from a variety of sources to form the
basis for this proposal. Among these
sources are the agency's own research
activities, analyses, and technological
assessments, and information obtained
from the manufacturers in a July 1978
questionnarie and a July 1979, special
order.

The 1982-85 standards would be
applicable to light trucks with gross
vehicle weight ratings (GVWR's) up to
8500 pounds, curb weights less than 6000
pounds, and frontal areas less than 45
square feet. The term GVWR means the
maximum weight rating of the vehicle
including passengers and cargo. Thus,
trucks subject to the standards would
include most pickup trucks, vans, and
utility vehicles such as Jeeps. Most of
these vehicles fall within the "personal
usage" or mixed personal/commerical
usage categories. In recent years, light
trucks under 8500 pounds GVWR have
accounted for about 25 to 30 percent of
the total car and light truck sales.

In previous light truck rulemaking
proceedings, the main thrust of the
agency's analysis has been to project
the use of technological improvements
which increase the efficiency of existing
light truck models. These improvements
typically involve add-on technology and
include engine efficiency improvements
and use of more efficient transmissions
and accessories. For the 1982-85
rulemaking, the agency is projecting the
continuation of these types of
improvements. Further improvements in
average fuel economy for model years
1982-85 are likely to come from the
introduction of additional models, such
as compact pickup trucks, and the
introduction of new, smaller
displacement engines. Similar
fundamental changes are already being
made to cars.

A major issue in this proceeding is
likely to be the extent to which the
manufacture can produce and
successfuly market the new, smaller
truck models, as opposed to the current,
larger models. Sales of the larger models

have slumped this year. The agency is
projecting in this notice that large
numbers of these new models can be
sold in the 1982-85 time period. By
comparisbn a much greater portion of
the passenger car fleet will have been
redesignated by the early 1980's than the
agency is projecting for light trucks by
1985. In examining potential light truck
fuel economy regulations for 1982-85, -
the agency is predicating its analysis on
the proposition that the decline in 1979 1.
of the sales of truck with poor fuel
enconomy is a fair indicator of the
future. NHTSA does not view the
significant departure in 1979 from prior
year market behavior as an aberration.
Instead, the agency views it as a
rational long term response to increasing
fuel prices and declining availability of
fuel. The fact that the manufactures are
already planning, even prior to the
issuance of any fuel economy standards
for 1982-85, to introduce such models is
evidence that they generally concur in
this judgment.

Comment is invited on all issues
implicit in this proceeding, but comment
is specifically invited on the major
issues set forth below.

These issues are discussed in general
terms in this notice.

1. The benefits to the nation and
consumers of more fuel efficient trucks
and of a more diversified array of truck
sizes and capabilities.

2. The marketability of new, compact
truck models compared to that of
current larger models, and the fuel
economy levels achievable with those
models.

3. The extent to which average engine
displacement and/or total drive ratios
can be reduced in the 1982--85 consistent
with light truck functional and
marketing considerations.

4. The capability of the manufactures
(in particular Chrysler Corporation) to
finance the required fuel economy
improvements.

5. The effects of more stringent
emission standards and related
requirements on fuel economy.

6. Whether special treatment should
continue to be accorded International
Harvester Company or other companies,
through a separate, less stringent fuel
economy standard.

7. The agency's current policy of not
considering the fuel economy benefits of
diesel engines.

8. How issues such as the uncertainty
about the new light truck market in the
early and mid-1980's and such as the
recession should be taken into
consideration in assessing the economic
practicability of future standards and in
setting those standards.

9. The extent to which the schedule of
standards for 1982-85 can be set so as to
provide the manufacturers with
flexibility to deal with market
uncertainties in reaching the 1985
standard. (The existing statutory
provision for a one year carry back and
forward of credits already affords the
manufacturers some flexibility and the
Department's legislative proposal to
extend that period to three years would
provide even greater flexibility.)

10. The extent to which manufacturers
can or should be permitted to include
foreign-produced light trucks in their
domestic fleets for standards
compliance purposes.

11. The prospects for future gasoline
price increases and supply shortages,
and the impact of those events on the
need for higher fuel economy for light
trucks.

L Classification
Section 502(b) of the Act authorizes

the agency to setseparate fuel economy
standards for different classes of light
trucks. The agehcy hds used this
authority in each light truck standard-
setting proceeding t6 date to promote
maximum energy conservation and to
minimize the burdens on manufacturers,
given differences in the truck fleets and
fuel economy improvement capabilities
of the companies. For example, a
separate class can be established for
light truck types which are Inherently
less fuel efficient, permitting higher
standards to be set for other types. For
model years 1980-81, five different truck
classes were established. Separate
classes and fuel economy'standards
were established for two- and four-
wheel drive light trucks, and within
those classes, separate subclasses wore
established for captive imports and
domestically manufactured light trucks.
The separate two wheel drive (4x2) and
four-wheel drive (4x4) standards were
established to account for American
Motors' fleet, which is composed almost
exclusively of 4x4's. Those trucks
generally have lower fuel economy than
4x2 trucks (due to the need to meet off-
road requirements) and caused AM to
have a lower projected average fuel
economy than the other manufacturers.

The classification based on import or
domestic status is intended to encourage
the domestic production of the fuel
efficient, compact trucks which are
currently imported. (See discussion at 42
FR 63187 and 43 FR 11998-9.) Thus, this
classification is anticipated to result in
increased employment in the domestic
auto industry consistent with section
502(b) of the Act. In that section,
Congress requires separate compliance
with fuel economy standards for
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domestic and imported passenger
automobiles. Chrysler Corporation has
requested that manufacturers should be
permitted to include-up to 80,000 captive
import light trucks in their domestic
fleets for standards compliance
purposes.: Comment is invited on the
desirability of and legal authority for
granting this request for Chrysler alone
or for all companies. If Chrysler's
request were granted, the agency would
include both captive import and
domestic light trucks in its evaluation of
Chrysler's.capability to improve fuel
economy. Thus, the agency's assessment
of Chrysler's fuel economy capability for
theseyears would be higher than if only•
the less fuel efficient domestic trucks
were included. The same reasoning
would apply to other manufacturers
with captive imports.

A separate class and standard was
established for "limited product line
light trucks," those manufactured by
companies whose light truck fleet is
powered exclusively by basic engines
which are not also used in passenger
automobiles. The "limited product line"
standard was established for two years'
duration. It was designed to permit
manufacturers which had no previous
experience in complying with the more
stringent emission standards applicable
to passenger automobiles to develop
technology to meet emission standards
without major adverse fuel economy
impacts. Light trucks in the 6001--8500
pound range were first subject to "light
duty truck" emission standards in MY
1979. At the same time, the stringency of
these standards was raised, to levels
more comparable to passenger car
standards. To date, the limited product
line class includes International
Harvester Company only.

The separate class for limited product
line light trucks is due to lapse with the
1982 model year. International
Harvester has recently submitted
average fuel economy projections for
model years 1981 through 1985
increasing from 16.0 mpg to 17.7 mpg,
generally in the range of the agency
"base case" fuel economy projections
4x4 light trucks in those model years.
See discussion of the base case in the
next section of this notice. However,
IH's projections of future fuel economy
levels would be approximately one mpg
less in each year if diesel engines are
not considered. The agency has not
included-the fuel economy benefits of
using diesel engines when projecting
manufacturers' capabilities to meet
future standards, pending resolution of
diesel-related health effect questions by
EPA IH has requested that the policy of
having a separate fuel economy class for

its lighttrucks be extended through
1985, and that a lower standard be
established for IH than the generally
applicable 4x4 standard. IHiasked also
that the separate class be redefined In
terms of its market position. This
request for a separate class and
standard is based upon Iirs view that it
will be unable to keep pace with the
average fuel economy levels of the
larger manufacturers and upon various
marketing and technological
uncertainties facing that company.

- The agency desires comment on the
desirability of and legal authority for
granting If's request. If the agency
concludes that IH cannot meet the same
levels of fuel economy as the "full line"
manufacturers, the agency would be
favorably disposed to continuing the
separate treatment of IH through the use
of the "classification" authority of
section 502(b) of the Act. instead of
having frs limited capability pull down
the level of a generally applicable
standard. Such a separate class might be
defined in terms of trucks produced by
manufacturers of less than a specified
number of light trucks annually.

Comment is sought also on the
desirability of and legal authority for
including other companies In a separate
class if that company is unable to
achieve the same average fuel economy
as the larger manufacturers. For
example, based on the company's own
estimates, Chrysler Corporation would
achieve substantially lower fuel
economy levels than its larger
competitors in the 1982-85 time frame,
apparently due to that company's
current financial difficulties. If that
company were permitted to meet a
separate, lower fuel economy standard,
a higher standard could be set for the
other companies. This approach could
produce greater energy savings than
setting a single standard for all
companies at a level which Chrysler can
meet.
IL Methodology

The basic methodology used to
establish maximum feasible average fuel
economy levels in this proceeding is
generally the same as in previous light
truck rulemaking. The approach is
described in detail in the agency's
rulemaking support paper for this
proceeding, copies of which are
available from the individual listed as
the "information contact" at the
beginning of this notice. Generally, the
methodology begins with the selection
of a fuel economy baseline, i.e., the
determination of the average fuel
economy of the regulated fleet of light
trucks in the base year and fleet. Then,
adjustments are made to that number

for each Item of fuel economy-improving
technology or method that can be
applied In years for which standards are
being set, based on the magnitude of-
that benefit per vehicle and the portion
of the fleet to which the improvement
can be applied. Finally, an adjustment is
made to reflect the impact of changes in
other Federal motor vehicle standards,
such as increased weight due to changes
in safety standards. This process
produces a maximum fuel economy
value for each manufacturer in each
model year. The standard is established-
at the maximum feasible level. In -
establishing those levels, the agency
considers these individual manufacturer
capabilities, the need of the nation to
conserve energy, and other factors set
forth in the statute and its legislative
history (see discussion in section VII of
this notice). In view of the uncertainties
involved in fuel economy rulemaking,
this process will be a balancing one in
which the risks of setting too lenient
standards will be weighed against the
risks of setting too stringent ones. The
result will be final standards which
make allowances for these
uncertainties.

One variation on the mAihodology
used in the past by the agency relates to
the way in which the introduction of
new models is treated. Instead of
measuring the fuel economy
Improvement resulting from the
introduction of a new model by
determining the effect of the new model
on various fleet attributes (average
weight, engine displacement, technology
usage, etc.), a single fuel economy value
is assigned to the new model. This
single value includes the effects of all
the various fuel economy improvements
which could be incorporated in the new
truck model. This new approach for
determining the effect of new model
introduction is adopted for this proposal
to simplify accounting for technological
improvements on existing vehicles and
those improvements which would be
included in a complete redesign of a
vehicle. The fuel economy estimates for
new models are described in section VI
and Appendix A of the agency's
rulemaking support paper. However, for
the final rule the agency vill separately
specify the various improvements now
reflected in a single fuel economy value
for each of the new models.

The baseline used in this notice is the
1981 light truck standards. Those
standards were established at two
alternate levels. The higher one was to
be applicable if the Environmental
Protection Agency approved, by January
1,1980, the use of fuel economy-
improving engine lubricants in the fuel
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economy testing for the 1981 model year.
The other level, which is 0.5 mpg lower
than the first, was to be automatically
applicable if the approval was not given.
On October 26, 1979, the EPA notified
NHTSA that this approval would not be
granted by January 1, 1980. See EPA
letter in NHTSA Docket No. FE-77-05.
Therefore, the agency is announcing in
this notice that the lower level of the
1981 light truck standards will be the
applicable one. A technical amendment
will be issued shortly -to reflect these
events. Thus, the 1981 standards are 16.7
mpg for 4 x 2 domestic and import light
trucks, 15.0 mpg for 4 x 4 domestic and
import light trucks, and 14.5 mpg for
limited product line light trucks.

The agency continues to estimate that
a 2.0 percent improvement in fuel
economy can be gained from the use of
improved engine lubricants. Although
the proposed standards and ranges in
this notice do not reflect this
improvement, the agency plans to
include this improvement in the final
rule for model years 1983-85 unless
sufficient data is forthcoming to show
that a 2.0 percent fuel economy
improvement on the EA test cycle is not
a realistic one.

The agency is using its analysis from
the previous proceeding in contructing
the baseline, and determining what
levels of technological implementation
are necessary to meet the 1981
standards and what technological
improvements remain to be applied in
1982-85. Comment is requested on the
appropriateness of adjusting the
agency's analysis to account for 1980
certification data and other more recent
information.

III. Fuel Economy Projections

The agency is proposing specific
standards for the 1982 model year and
ranges of possible final standards for
1983-85. The reason for this approach is
the limited leadtime remaining until the
1982 model year, and the greater
uncertainty (particularly marketing
uncertainty) involved in making
projections further into the future for the
1983-85 model years. The ranges for the
1983-85 model years were derived from
a "base case" analysis and three
additional cases which demonstrate the
potential fuel economy improvements
from certain additional methods of
improving fuel economy. In addition, the
lower end of the ranges reflect a 5
percent penalty due to emission
standards and, related procedural
changes, which the manufacturers have
claimed to cause a loss in fuel economy.
As discussed below, the agency is
currently of the view that this penalty
need not exist, but invites comment on

the question. The high end of the range
is based on an average of the agency's
estimates for all the companies in cases
2 and 4 (the highest fuel economy cases).
For the lower end of the ranges and for
the 1982 standards, the value selected is
that projected for the "least capable"
manufacturer. This issue is discussed
later in the notice. The fuel economy
standards and ranges proposed in this
notice are as follows:

Model yeas 4 x 2 (mpg) 4 x 2 (mpg)

198 .. .. . . .. ... ... 17A 15.6

1983. . ....... 18.0-20.0 15.6-18.0
1984........ . ............ 18.8-21.4 16.1-19.3
185. ............... 19.7-22.4 162-19.9

These values were derived by first
examining the present truck fleet and
applying the various technological
improvements that are, by now, well-
known to the industry. This anaylsis
assumed the application of improved
lubricants, tires, transmission, and
electronic engine controls throughout
the entire fleet over the period under
consideration. To this improved fleet,
the agency then added the introduction
of new, fuel efficient vehicles.

In defining a base case, the agency
generally assumed the introduction of
now models on the same schedule that
the industry is now considering.
Moreover, at least for 1932 and 1983,
NHTSA assumed that the market
penetration for the new models will not
differ substantially from the industry's
estimates. For 1984 and 1985, NHTSA
has assumed that the market will accept
a larger proportion of new models than
most of the manufacturers are currently
forecasting.

In order to assess what the maximum
feasible fuel economy level for the 1983-
85 light truck fleet might be, the agency
then modified the base case through the
application of additional strategies
designed to improve fuel economy.

The first modification accelerated the
introduction of new models and
substantially increased their market
share. The second modification was to
reduce payload by substituting lower
GVWR vehicles for those in the base
case fleet. This analysis resulted in a
relatively modest improvement in fuel
economy. The last modification was to
lower the average engine displacement
of the fleet while holding payload
constant. In most instances, it was this
modification that generated the higher
fuel economy levels suggested for
consideration. Resulting engine sizes
were equal to that of those vehicles with
the smallest displacement engines in the
current fleet, generally 225 or 250 CID
six cylinder engines. This step produced

fuel economy increases that were
comparable to those generated by the
accelerated new model modification.

The final standards will not
necessarily be derived from a single
case. Instead, they will be derived from
an amalgamation of the fuel economy
improvement measures discussed in the
cases (and diesels if the related health
effects question can be adequately
resolved). This process will be based on
the agency's consideration of all
available information, including the
written comments received on this
notice. The level of the final standards
will most likely be within the ranges set
forth above.

In terms of overall stringency, the
standards and ranges described above
would produce increases in average fuel
economy of from 4 to 30 percent
compared to the levels of the 1981
standards. Compared to the fuel
economy improvements which the
domestic manufacturers indicate that
they at least tentatively plan to meet,
the proposed 1982 standards are about 1
to 1 Y mpg below the planned levels,
with the exception of Chrysler, which
expects to fall below the proposed
levels. For the later years, the
manufacturers' planned fuel economy
levels fall within the agency's ranges,
again but for Chrysler, whose estimated
4x2 fuel economy is below the low end
of the agency's range. However, In
comparing the levels of fuel economy
achievable under the manufacturers'
plans with those achievable under the
base case and the other cases, one must
remember that the manufacturers' plans
are tentative in some respects and may
include some means for improving fuel
economy that will not be fully successful
in achieving goals set for them.

Chrysler's product plan Is based on
very little activity to improve light truck
fuel economy in model years 1981 and
1982, and makes the assumption that
beginning in 1981, notwithstanding gas
price increases and uncertainty as to
fuel availability, consumers will demand
less efficient, heavier trucks with larger
engines. After Chrysler's October 29
written submissions to the agency which
sets forth these projections, a
representative of Chrysler informally
provided a higher 1982 4x2 fuel economy
estimate. The recent higher estimate still
falls below the agency's 1982 proposed
standard.

a. The Base Case. The base case fuel
economy projections include the
benefits of applying most available
items of fuel economy-improving
technology to the remaining portions of
the fleet which will not employ those
items by 1981. Also included Is a
projection of the fuel economy benefits
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of introducing what the agency deems to "
be a moderate number of new truck -
models, but one representing some risk
to the manufacturers. In general, the
manufacturers already plan to introduce
these new, more fuel efficient models.
Not included is any substantial benefit
from reductions in average engine
displacement or drive ratios, or any
weight reduction to vehicles, except that
which results.when a new model is
-introduced. To agreat extent, these
actions will be taken to comply with the
1980-81 standards. A detailed
discussion of the base case is set forth
in the agency's rblemaking support
paper, copies of which are available
from the individual listed as the
"information contact" at the beginning
of this notice. For information on the
basis for the technological projections
contained in this notice and the
rulemaking support paper, reference
should be made to the fuel economy
"'general reference" docket, contained in
Room 5108 of the Department's
headquarters, in Washington, D.C.

The agency projects that the
manufacturers can apply fully
interactive electronic engine controls to
their fleets by the 1982 model year.
(When the agency projects the
application of technology, it means that
the agency believes that the
manufacturers either have the ability or
will have the resources to develop the
ability to apply a particular technology
by a particular model year.) These
controls are anticipated to allow the
attainment of a 3 percent fuel economy
improvement, on average, with a slightly
higher Improvement claimed by AMC. In
addition, these controls are expected to
permit the manufacturers to comply with
more stringent 1983 emission standards
without a loss in fuel economy. The
basis for this projection is set forth in
section V.(A] of the agency's rulemaking
support paper.

The agency projects a fuel economy
improvement.of 1 percent from improved
engine driven accessories. The
improvement results from the use of
variable speed accessory drives, which
should be available for use by the 1984
model year. Ford, GM, and AM are also
capable of completing other accessory
improvements on their light truck fleets
prior to that time for approximately a 1
percent fuel economy improvement per
affected vehicle. Chrysler was projected
to complete these improvements for the
1981 model year. These fuel economy
improvement estimates are based on
experimental studies of variable speed
accessory drives conducted by the
Transportation Systems Center,
Department of Energy and Ford Motor

Company, and experimental work on
fan drives by the Eaton Manufacturing
Company and the vehicle
manufacturers. The results of this testing
are available in the fuel economy
"General Reference" dockeL 

The agency projects that in the early
1980's the light truck manufacturers can
introduce engine and rear axle
lubricants which will improve fuel
economy by 3 percent per vehicle. These

'improvements would be-achieved
through a combination of reduced
viscosity and the addition of friction
modifiers. This projection is the same
which the agency included in its
analysis for the 1981 light truck
standards. The 1 percent imprdvement
for axle lubricants is available for the
1982 model year, since EPA approval Is
not required for the use of those
lubricants. The 2 percent improvement
previously assigned to engine lubricants
is deemed feasible for no later than the
1983 model year. The fuel economy
projections included in this notice do not
reflect the 2 percent engine lubricant
improvement, but this improvement will
be included in the agency's analysis for
the final rule. The agency encourages all
organizations with data on the fuel
economy improvement associated with
lower viscosity, friction modified
lubricants to submit that information in
the form of comments on this notice.
Also, the agency invites comment on the
development of a test procedure to
define these lubricants, which would
permit EPA approval of their use in fuel
economy testing.

The agency projects a 1 percent fuel
economy benefit from the use of
improved radial tires beginning with the
1984 model year. This improvement goes
beyond the improvement from switching
from bias belted to radial tires, which
has now begun and which most
manufacturers are expected to complete
by 1981 in their 4x2 fleets. The
extension of radials in the 4x4 fleet by
all manufacturers will increase in model
years 1982-85 because of projected
improvements in sidewalls design. The
fuel economy improvement due to
improved radial tires results from new
tire designs, improved compounding,
and P-metric tires with higher inflation
pressures becoming available during the
1982-1985 model years.

A variety of improvements to current
transmissions are feasible by 1985. By
1982, nearly all manual transmissions
offered could be four or five-speed
overdrive or four-speed wide ratio direct
drive. The projected improvement
resulting from this change Is 7 percent
per affected 4x4 vehicle (due to the
generally higher axle ratios of those

trucks) and 5 percent for 4x2 trucks. The
basis for these estimates is discussed in
section V(C) of the Rulemaking Support
Paper.

Several varieties of improved
automatic transmissions are available
for the 1982-85 time frame, including 4-
speed overdrive transmissions with
lock-up torque converters, 3-speed wide
ratio transmissions with lock-up, and
current 3-speed transmissions with the
addition of a lock-up clutch. A10
percent fuel economy improvement is
estimated for the 4-speed unit, and 3.5
percent for the 3-speed lock-up. Tests by.
the Department indicate that the
improvement in fuel economy
associated with a 3-speed wide ratio
transmission is between the
improvements with the other. two
transmissions. For purposes of this
rulemaking, the incremental fuel
economy benefit associated with wide
ratio transmission over the 3-speed lock-
up is assigned to total drive ratio
reductions, as discussed below.
Although the 4-speed unit is clearly the
most fuel efficient type, the agency
projects that only Ford and GMwill
have sufficient resources to build the
necessary production facilities for those
transmissions. The other companies
might be able to purchase these units
from GM, should it have'excess
capacity, or go to a less fuel efficient,
but less capital-intensive alternative
such as the 3-speed wide ratio. The
application of automatic transmission
improvements is discussed in section
V(C) of the rulemaking support paper.

The agency is projecting no
substantial fuel economy improvements
from reduction of aerodynamic drag
except for improvements made as part
of the introduction of a new model In
the absence of a total vehicle redesign,
aerodynamic improvements to vehicles
generally come from add-on items such
as air dams. The extent to which these
items can be used on light trucks is quite
limited, since they typically reduce the
vehicle's ground clearance. Since
Improvements of this type were
projected for the existing fleet of light
trucks for compliance with the 1980-81
standards, further improvements are not
projected to those vehicles for 1982-85.

The final technological area
considered in the base case is the use of
alternative engines. For the purposes of
this proceeding, the phrase "alternative
engines" includes the diesel engine, the
Ford PROCO ("programmed
combustion") engine, turbocharged
engines, and in the case of AM, the
substitution of an engine of much
smaller displacement.

Current diesel engines provide
approximately a 25 percent fuel
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economy improvement over a
conventional gasoline engine of similar
power, and are potentially one of the
major methods available for improving
light truck fuel economy. However,
questions remain concerning the
potential adverse health effects
associated with diesel particulate
emissions and the extent to which such
effects, if any, could be mitigated
through the use of control technology.
Therefore, the agency has to date not
included projections of diesel engine
usage in its standard-setting analyses. In
fact, even where manufacturers plan to
use diesel engines, the agency has not
included these engines in its estimates
of fuel economy improvement
capability. This policy is intended to
assure that the fuel economy standards
do not require dieselization until the
health-related issues are resolved. To
date, only GM plans significant
dieselization of its light truck fleet, so
only that company's average fuel
economy projection is affected by this
policy. If the health question is resolved
in a manner allowing the expanded use
of diesel engines, the agency may set the
MY 1983 through 1985 standards at
levels which reflect the potential fuel
economy improvement available from
diesel engines. The agency proposes to
continue its current policy in this
rulemaking, but invites comment on this
issue. Comment is also invited on the
levels of diesel engine sales which could
be achieved in model years 1982-85. If
the agency were to include diesel
engines in the standard-setting analysis,
it would consider the ability of
manufacturers to design and build these
engines, to modify existing gasoline
engines to operate as diesels, and to
purchase diesel engines from outside
sources. Comments should address the
number of diesel engines which could be
obtained through each of these methods.

The PROCO engine is a stratified
charge engine concept developed by
Ford. This engine is intended to achieve
approximately the same fuel economy
benefit as the diesel engine, but without
the particulate emission problems of
diesels. The agency projects that this
engine could feasibly be introduced in
light trucks by the 1985 model year, after
1-to-2 years experience with the engine
in passenger automobiles. The
maximum usage rate of this engine in
the 1985 light truck fleet is projected at
15 percent, with a 20 percent fuel
economy benefit per affected vehicle.
Considering the other engines available
in the Ford line including projected new
engines, both naturally aspirated and
turbo-supercharged, this appears to be
the maximum feasible application.

The substitution of a smaller
displacement, turbocharged engine for a
larger, naturally aspirated engine is
projected to achieve a fuel economy
benefit of 10 percent per affected
vehicle. Smaller fuel economy benefits
can be achieved without the use of a
turbocharger and at much lower cost
simply by reducing engine displacement
through substitution of a smaller engine.
However, that approach reduces a
vehicle's acceleration and grade-
climbing capability, making the vehicle
less desirable for some purchasers.
Because of the high cost of
turbocharging, including engine redesign
to accommodate the turbocharger, the
agency projects that AM and Chrysler
would not be capable of taking those
actions in this time period. The agency
projects that GM and Ford could replace
larger engines with smaller
displacement, turbocharged engines on
a small portion of their light truck fleets
by 1985. Further information in the use
of turbocharging is contained in section
V.B. of the rulemaking support paper.

Two major and closely related
methods for improving fuel economy are
reduction of vehicle weight and
reduction of engine size and total drive
ratio (CID x N/V). These items are
considered principally as part of the
introduction of new truck models (see
next paragraph) and in the cases
discussed in sections III. b, c, and d of
this notice. The agency is projecting
only slight weight reduction for any
manufacturer in the absence of the
introduction of a new model, because of
the resource requirements associated
with the new model introduction.

A benefit on the order of 0.4 mpg is
projected for Chrysler's 4x2 fleet from
the introduction of a smaller V-8 engine
or a V-6 engine based upon the 318 or
360 engine. The agency has also
estimated that a mix shift toward the
225 CID and 318 engines can enable
Chrysler to increase its MY 1983 4x4
fleet average fuel economy by 0.3 mpg
and that the addition of the small V-8 or
V-8 engine in MY 1984 can provide an
additional improvement of
approximately 0.2 mpg. New smaller
engines will provide Ford with a 0.1 mpg
benefit in MY 1982.

The major fuel economy improvement
projected in the base case is that
resulting from the introduction of new
models. The current domestic light truck
fleets are comprised primarily of three
basic models, a standard pickup truck, a
van, and a utility vehicle derived from
the pickup truck. However, due to the
recent increases in gasoline prices,
shortages of gasoline, and prospects for
further price increases and shortages in

the future, both the Industry and the
agency anticipate that several new,
more fuel efficient truck models will be
marketable in the 1982-85 period. Those
models are light-weight versions of the
standard pickup truck and utility
vehicle, compact versions of those
trucks, and a compact van. The
lightweight versions of the standard size
trucks would be analogous to the
downsized passenger automobiles
offered in the past three years, with
exterior dimensions reduced through
more efficient packaging, without
significant reduction of vehicle utility.
These trucks could also extensively use
lightweight materials such as aluminum,
plastics, and high strength steel as
substitutes for current materials. The
compact pickup truck and utility
vehicles would be somewhat larger than
current imported trucks, but will use
more lightweight materials. The agency
has projected that the compact vans will
be larger than the current Volkswagen
van, but smaller than current domestic
vans. In the case of Chrysler and GM,
the agency projects that these vans are
likely to have front-wheel drive
packages derived from passenger cars;
in the case of Ford, it appears more
likely that the vehicle will be front
engine, rear drive, given the absence of
a suitably-sized Ford front-drive power
train.

Fuel economy values for each of these
projected new models were derived
based on lower weight, improved
aerodynamic characteristics, and
various additional technologies similar
to those that are being or will be
incorporated in existing models. A
detailed explanation of the derivation of
fuel economy values for the now models
is given in section VI and Appendix A of
the Rulemaking Support Paper. The
relationship between fuel economy,
weight reduction, and reduction of
engine displacement or drive ratio is
calculated using the regression equation
discussed in the agency's July, 1979
Rulemaking Support Paper on the 1981
light truck standard.

No new models of any fuel economy
significance are projected for AM. That
company's truck fleet is already much
lighter in weight than its competitors.

Weight reduction of about 250 pounds
is deemed feasible for the Jeep Cherokee
and Wagoneer, AM's larger vehicles
accounting for about one third of the
AM's 4x4 fleet. The effect of this weight
reduction is to improve that company's
average fuel economy by 0.1 mpg.

Chrysler, like Ford in 1980 and GM,
has apparently planned a limited
redesign of its pickup trucks for 1981, in
which only moderate reduction of test
weight would be achieved. Although the
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1980-81 new domestic pickup truck
models introducedby the three major
manufacturers do not achieve levels of
weight reduction comparable to a
completely redesigned standard size
truck (such as the agency is projecting
for GM in 1985), sufficient lead-time
does not exist to alter these designs
prior to introduction. To meet the
demands of the market and
requirements of the statute, these new
truck models will require another
complete redesign, beyond the near term
financial capability of a company such
as Chrysler. However, the agency
projects that Chrysler can introduce a
new compact pickup and utility line by
the 1983 model year.

The agency is also projecting the
introduction of a compact pickup and
utility line for Ford in the 1983 model
year. A compact van is projected in the
following year. Ford is introducing a
new line of standard size pickup and
utility trucks for the 1980 model year,
but as previously discussed, those
trucks achieve only limited weight
reduction. The 1983-84 model years of
introduction are selected as
conservative estimates of the earliest
feasible introduction date since
minimum lead-time for introduction of a
new model is approximately three years,
and introduction of more than one new
model per year might not be feasible for
Ford.

The agency projects that GM can
redesign its entire light truck fleet
except for its standard van by 1985. A
compact pickup and utility truck
redesign for the 1982 model year is
deemed feasible, as is a new compact
van in 1983 and a new-standard pickup
and utility truck in 1985. These are
deemed the earliest feasible
introduction dates under the base case
because of leadtime considerations and
the introduction of a redesigned
standard pickup truck in 1981.

Sales levels for these new compact
pickup truck and van models were
estimated to be approximately 100,000 to
200,000 units per year, in -the year of
introduction. Gradual growth is
projected in sales in subsequent years,
reflectirg market trends toward smaller
vehicles and anticipated gasoline price
increases. In previous years, demand for
compact pickup trucks and vans might
not have been sufficient to permit
domestic manufacturers to produce
those vehicles profitably. Recent sales
trends indicate that, with current
gasoline prices and expected price
increases in the next several years,
demand for more fuel efficient vehicles
will permit domestic manufacture of
these models. Recent sales trefids show

a rapid growth in market share for
compact pickups. One of the issues in
this rulemaking is the agency's
projection that demand for compact light
trucks will grow. The degree of growth
is the major difference between the base
case and case 2. The agency Is soliciting
comments on this issue, in particular on
the market acceptance of these new
models.

Sales fractions for the standard
pickup trucks were expected to be
reduced in future model years. taking
into account the effect of compact
pickup trucks drawing some sales away
from the standard models. A more
detailed discussion of the sales
estimates for new models Is contained
in section VI of the rulemaking support
paper.

These base case projections result in
the following average fuel economy
values for the various manufacturers:

4x2

1932 1933 1984 19s

Ctryser. 17.4 19.1 20.1 20.9
Ford- 17.8 189 19.8 20.7
GM ....... . 168 19.4 19.9 22.2

4x4

AAC.______ 16.1 16.4 18. 17.1
ChWW. 15.6 17.9 18.4 18.8
Ford - 16.0 17.2 17.5 18.4
GM 17.1 17.4 17.8 19.3

b. Case 2-Accelerated Sales of New
Models. One approach the
manufacturers may be able to take to
achieve fuel economy levels above the
base case is to accelerate the schedule
for introduction of one or more of the
new models and to promote the sale of
those models at the expense of their less
efficient models. The agency, therefore,
examined a case which is a modification
of the base case that also Includes for

Detailed analyses of possible new
model introductions have not been
performed for the foreign manufacturers.
Those companies already manufacture
compact vehicles with fuel economy
higher than current domestic light
trucks, so that redesigns are not
expected to increase the fuel economy
of the foreign-produced trucks
substantially. In any case, those
companies should have no difficulty in
meeting any fuel economy standards
which the agency may establish, given
the capabilities of the domestic
companies.

The projections included in the base
case are summarized in the following
table. Note that these items are not
necessarily additive, e.g., improvements
to automatic and manual transmissions
cannot be applied to the same vehicle.

FRW cnone. 7 benf (per atffecd vhfe)

illustrative purposes the fuel economy
benefits and additional costs which
result from accelerating the introduction
and increasing the sales of each new
model. It should be kept in mind that
this case (as well as cases 3 and4) is
discussed for illustrative purposes, and
is not necessarily the agency's estimate
of the maximum feasible fuel economy
levels for each model year. Comment is
also invited on lesser degrees of engine
size reduction and on new model
introduction schedules less ambitious
than that of case 2.

Case 2 for Chrysler involves offering a
compact van beginning in the 1985
model year, and selling slightly higher
numbers of its small pickup and utility
line in model years 1983 and 1984. The
introduction of a Chrysler compact van
is deemed feasible because of Chrysler's
traditional emphasis on and success in
the van market, and the availability of
front-wheel drive power trains for such
a vehicle due to Chrysler's introduction
of a front drive compact passenger car
beginning in the 1981 model year. The

Bectronkc enne conos_ 3 peocml berw*g In 1982.
Tmtochargod e-M -c... 10 percnL
Paoco eng-ne 20 p-ront (Ford orejt
4-sp. auto trans_ 10 percent (Ford. GM PtC).

or
3-sp. ,Wdo rate and 3-sp. Loc up torque oomeer auto rans 3.5 peraL

or

Manual overd-ro or Ud.o rat* nwual trann .. 5 to 7 pecer.
Variable sped acces dive _ _ Ipercent by 1934.
Improved luxcants 3 percent.
Imp.ved r adTa ' . 1 pecent by 184.
Imroved aeod-namc . .Noe oc e Mn for nw- modeb (-49ht beef for A..I).
Weight roduct;on Noe octhf l nW it modufs (100 poumds fcr .'C on a ret

CID NN red..- .- None (tt .-noeit for Ford 4 x 2s and Qr3!er 4 x 4s).
New standard picx,plulIty bruck, Itncbcd at 22119 mp.
New compact Ockp/utly kxknd at 25123 npg.
New compact van,___________ Included at 22 cpg.

............... III
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availability of this fuel efficient car
power train greatly reduces the cost of
introducing a new model, with the main
additional capital expenses being
limited to the van-type body and
perhaps some modifications to the
vehicle's drive train and suspension to
accommodate light truck service. Funds
for the van could. be made available by
delaying certain programs now
scheduled by Chrysler for MY 1985,
including the downsized luxury,
standard and mid-size car programs.
The higher sales volumes for Chrysler's
small pickup truck and utility vehicle
line for Case 2 reflect the agency's
assessment of current market trends
toward more fuel efficient vehicles and
the effect of future gasoline price
increases.

The Case 2 new model introduction
schedule for Ford accelerates the
introduction date for the compact van
one year to 1983. Included in the Case 2
analysis (but not in the proposed 1982
standard) is the introduction of a small
pickup/utility truck line in 1982. Also, a
new standard pickup truck is projected
for 1985 introduction in this case. Higher
sales levels are projected for the
compact van and pickup models under
Case 2 than under the Base Case, as
well. The Ford compact van could be
based upon the Fairmont drive train,
modified as necessary for light truck
usage. Sales levels for the new compact
van and pickup/utility lines reflect
gradual growth, so that by 1985, each
line accounts for approximately 30
percent of Ford's light truck production.
Such sales levels would be likely to be
achieved only through higher gasoline
prices, continuation of market trends
toward smaller vehicles, and significant
marketing efforts. The new standard
pickup truck in 1985 would effectively
repeat the process Ford undertook for
the 1980 model year standard pickup,
but assumes making improved fuel
economy a much higher priority.

For GM, Case 2 envisions and
introducing a new standard pickup truck
in 1984 rather than 1985. Included for
GM (but not reflected in the proposed
1982 standard) is a compact van
introduction in 1982. Also market shares
for the compact pickup/utility line are
about 5 percent higher in each year
under Case 2, compared to the Base
Case. Leadtime for a 1984 introduction
of a redesigned standard pickup truck
should not be a major problem, although
it does represent an unusually short
interval between two redesigns.

Even under Case 2, no new models
are projected for AM. However, the
agency does project that by model year
1984, that company could obtain a more

efficient six-cylinder engine in the 170-"
200 CID range as a replacement for its
current 258, 304 and 360 CID engines.
Potential sources for this engine include
GM, Chrysler, or Renault, which is
acquiring a significant ownership
interest in AM.

For International Harvester, no major
vehicle redesigns are projected through
1985. That company currently plans a
rather ambitious program for the 1986
model year, in which it would introduce
a composite body vehicle with
substantially lighter weight. That
program would be the first for a
manufacturer of the size of IH. The
agency does not believe that it can be
accomplished any earlier than IH
indicates, but will review the basis for
IH's conclusion.

Average fuel economy levels
achievable for the major domestic
manufacturers under Case 2 are as
follows:

4x2 4x4

1883 184 1985 1983 1984 1985

AMC.- 16.4 18.9 19.0
Chrs$r 19.8 20.5 22.3 18.2 18.7 19.1
Ford.- 19.5 20.6 22.5 17A 17.9 19.7
GM _... 19.6 22.2 22.6 17.6 19.3 19.6

c. Case 3-Payload Reduction.
Another method for improving fuel
economy in the 1982-85 period Is for
manufacturers to shift the mix of light
trucks which they sell toward the trucks
with smaller payloads. One way of
approaching this question Is to consider
the effect of eliminating higher GVWR
vehicles from the fleet and replacing
them with lower GVWR vehicles. To
assess an array of possibilities in this
area, the agency considered the effect of
such a shift on the 1979 model year light
truck fleet. It should be noted that Case
2, in which compact pickup trucks and
vans are introduced and the market
share of standard pickup trucks and
vans are correspondingly reduced, also
involves a mix and vans are
correspondingly reduced, also involves
a mix shift.

The details of the Case 3 analysis are
discussed in section VII of the agency's
Rulemaking Support Paper. In general,
the methodology used was to measure
the effect on average fuel economy of
assuming that all of a manufacturer's
high GVWR series trucks within the
regulated fleet (e.g., Chrysler's D-200
series) were replaced by the low GVWVR
series truck (e.g., D-150). In other words,
the heavy duty segment of the light truck
market was moved down a notch. This
analysis did not yield substantial fuel
economy improvements. Despite the
major reduction in the functional

capability (payload reduction of 200 to
2000 pounds) of the light truck fleet
which this case entails, the average fuel
economy of the manufacturers' fleets
increased by only 0.2 to 0.8 mpg. The
apparent reason for the small Impact Is
that, in the 1979 light truck fleet,
relatively wide ranges of GVWR occur
within groups of trucks of fairly similar
size and weight. For example, adding
heavier duty springs and tires to a truck
can add substantially to its GVWR,
without greatly increasing curb weight
or affecting fuel economy. Since the
current fuel economy test procedures
are sensitive to differences In curb
weight but not to differences In payload
capacity, trucks with widely differing
GVWR's but relatively close curb
weights and engine sizes would produce
the equivalent fuel economy values in
many cases.

d. Case 4-Reduction in engine size.
Substantial fuel economy gains are
feasible from reducing average engine
displacement or total drive ratio, or
some combination of both parameters.
In the rulemaking to establish the 1980-
81 light truck fuel economy standards, a
reduction of approximately 10 percent in
average CID x N/V was projected
between 1979 and 1981 levels. A further
CID x N/V reduction was projected in
that proceeding to account for the ability
of the manufaoturers to use smaller
engines or lower axle ratios as the
weight, rolling resistance, and
aerodynamic drag of their light truoks
are reduced.

For the 1982-85 modal years, the
agency is seeking public comment on the
extent to which even further engine size
reductions can be implemented. To
analyze this potential fuel economy
improvement, the agency determined the
minimum power requirements for the
light truck fleet, i.e., the minimum
functional performance criteria which
trucks must be able to meet to do the
jobs for which they are designed. These
criteria were developed from
information submitted by the
manufacturers and the agency's own
estimates. The criteria are that when the
truck is fully loaded (at GVWR), it must
be able to: 1) maintain a speed of 45
miles per hour on a 3 percent grade; 2)
move 9o feet from a dead stop in 5
seconds on level ground; 3) start from a
dead stop on a 17 percent grade; and 4)
accelerate from a dead stop to 50 miles
per hour in 25 seconds on level ground.
Conceptually, the engine displacement
reduction analyzed under Case 4 would
produce a light truck fleet with
performance at a level roughly
equivalent to performance levels of the
early 1950's.
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The methodology used to project the
fuel economy gains from reducing
engine size is generally.as follows. Only,.
existing-models in the base casewith
engine displacement of 300 CID) or
greater were considered candidates for
reduced performance. Fuel economy
values for replacement vehicles were
projected, assuming-that the
replacement vehicle would -use a small.
engine available to the manufacturers.
For Chrysler, this approach meant using
a 225 CID engine as the replacement
engine, while it meant using a 250 CI)
engine as a surrogate .engine for the
other domestic manufacturers. In each
case, the replacement vehicles with the
small engine met all four minimum
performance criteria. No new models
were considered candidates for
replacement, although manufacturers
might well achieve CID x N/V
reductions with those vehicles. The
replacement process was phased-in
gradually, with 20 percent of the base
case fleet having the small engines in
1982, 4a0 percent of the fleet (not
counting new models, which may also
have small engines) having the small
engines in 1983, 60 percent in 1984. By
1985, the sales levels of new models in
the base case limit the number of
vehicles which are replaced. See Table
VII-7 in the Rulemaking Support Paper.

Average fuel economy levels
projected under Case 4 are as follows:

4x2 4x4

1983 1984 1985 1983 1984 1e,5

AIC- 18.9 21.0 21.1
CNYS er 20.5 22.0 225 19.2 20.5 20.7
Ford._ " 202 22.0 22.0 18.1 18.8 19.9
GM_ 202 2.1 22.5 18.6 19.6. 20.0

It should be noted that Case 4
involves major engine displacement and
axle ratio reductions for some vehicles
and no reduction for other vehicles.
Implicitly included in Case 4 is the
possibility of a manufacturer's making a
lesser reduction in CID x N/V for a
greater number of vehicles, at least in
the early years. New models and
vehicles with engine displacement of
less than 300 CID might be candidates
for CID x N/V reduction by 1985, as
well. Comment is invited on the extent
to which such a fleet of trucks would be
marketable, especially if all .
manufacturers made similar reductions
in engine size.

IV. Economic Practicability
The agency considered the economic..

implications of the fuel economy
increases discussed in this notice in
accordance with? the Act and Executive

Order 12044. The agency's detailed
analysis of the economic effects Is set
forth in a preliminary regulatory
analysis, copies of which are available
from our Office of Plans and Programs.

There are two major economic issues
in this rulemaking. These are: (1) The
investment capability of each of the
manufacturers to build new-plants or
convert existing plants for the
production of new smaller models,
smaller engines, and more efficient
transmissions; and (2) the marketability
of the new models projected to be
introduced by the agency versus that of
the larger, less fuel efficient existing
models.

Because the Treasury Department's
analysis of Chrysler's cash flow position
(conducted in response to that
company's request forgovemment
financial assistance) is based on more
extensive information than that
available to the agency, and since the
agency's projections of major light truck
fuel economy improvement options are
similar to those Chrysler has made
public as part of its request for
assistance, NHTSA is relying on the
Treasury analysis instead of attempting
to conduct a separate review of
Chrysler's financial condition.

In order to evaluate the investment
capabilities for the other manufacturers,
a cash flow analysis was developed by
the agency. This analysis used the
agency's estimates of the capital
investments that these manufacturers
would have to make for all purposes for
both passenger car and light truck
operations, as well as assumptions
regarding revenues, taxes, etc. Even if
neither the fuel economy standards not
market pressures required the
manufacturers to make capital
investments to improve the.fuel
economy of their 1982-85 light trucks,
the manufacturers would still have large
net cash drains. Results of the cash flow
analysis show that GM and Ford will
experience large net cash drains from
North American operations during
calendar years 1980-82 because of
projected low unit volume sales and
increased product related investments.
The combined cash shortfall for Case 1
(Base Case) was estimated to be $2.4
billion in 1980, $1.3 billion in 1981, and
$0.8 billion in 1982. In1983 and 1984,
both GM and Ford show a positive net
cash generating position. (A net cash
drain does not necessarily signify a loss
but only shows the need for a company
to generate revenue from external
sources; Le. from borrowings, sale of
stock etc.) Thus, a major issue in the
rulemaking is the difficulty the ,
manufacturers might have in financing

the fuel economy improvements-
projected by the agency. The
PreliminaryrRegulatory Analysis sets
forth some possible methods for GM and
Ford to finance the cash drains due to.
the need to improve fuel economy and to
other factors through internal and
external funding. Comments are
requested on this analysis.

Sensitivity analyses show that the
cash flow position of each of the
companies is very sensitive to sales
levels and market shares. Thus, it is
vitally important to the companies' well
being that capital invested in new
models during 1980-82 produce models
which will sell well. On the other hand,
it Is also important that the
manufacturers make the changes
necessary to meet future consumer
demand for increased fuel economy. If
the demand for small pickups continues
and the manufacturers do not introduce
domestic compact light trucks, then the
foreign manufacturers may increase
their market share, resulting in poorer
cash positions for the domestic
companies.

The agency recognizes that the
domestic manufacturers have not
offered compact vans since the 1960's
and have never offered domestically
produced compact pickup trucks and
that some risk is involved in introducing
them. However, the agency is of the
view that this risk is reasonable for
several reasons. First, foreign produced
compact pickup trucks have been sold
successfully in this country for several
years. Sales of these trucks have
increased this year, while sales of
virtually all other trucks have not fared
so well. Based on sales figures through
September of this year, the projected
1979 sales of compact pickups would
reach nearly 480,000 units compared to
335,000 units for 1978. Second. the high-
price of gasoline and the possibility of
recurring shortages should stimulate the
demand for smaller, more fuel efficient-
truck models. Gasoline prices are
expected to continue to rise in the future
at a rate faster than the overall inflation
rate, presumably making fuel efficiency
even more important to truck
purchasers. Failure to meet that demand
poses a significant market risk for the
domestic manufacturers. Third, evidence
available to the agency indicates that
there is significant "overbuying in truck
capacity, in the sense that many truck
purchasers never approach using the full
payload of their vehicles and many
more use it only rarely. High gas prices
and possible gas shortages should make
truck purchasers carefully consider
whether they can get by with a smaller,
but more fuel efficient vehicle. Fourth.
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current standard-size pickup trucks and
vans would not be eliminated even
under Case 2 of this rulemaking, so that
purchasers who actually have a
continuing need for a large truck (for
commercial purposes, for example] will
still have those trucks available. Trucks
over 8500 pounds GVWR are not
affected by these proposed levels.

The domestic manufacturers
apparently agree that a market exists for
the smaller vehicles, since virtually all
of them plan to introduce such models in
the 1982-85 time frame, even though fuel
economy standards have not yet been
issued for those years. The agency seeks
comment on the potential market
acceptance of new, more efficient truck
models, especially comment supported
by market surveys or similar data.

The agency believes that significant
market risks exist for the manufacturers
under cases 3 and 4. In the reduced
payload case, many consumers might be
giving up needed capacity while gaining
little fuel economy improvement. In the
reduced engine size case, it would mean
returning to a level of average
acceleration capability that was typical
of the early 1950's. The agency also
solicits comments on the degree to
which the market would accept vehicles
similar to those projected in cases 3 and
4.

V. Other Federal Standards

The agency considered the effects on
fuel economy of future Federal motor
vehicle standards from other programs
in projecting the four cases described in
this notice. Only two types of standards,
emission and safety standards, are
expected to have any potential for
affecting 1982-85 fuel economy levels.

The Environmental Protection Agency
has recently proposed (44 FR 40784, July
12, 1979) increases in stringency of light
duty truck emission standards, and
additional emission-related
requirements for model year 1983. A
theoretical engine optimization analysis
conducted by the Department and
described in section V of the
Rulemaking Support Paper indicates
that light trucks using electronic engine
controls are capable of meeting the more
stringent emission standards without
fuel economy loss. The Environmental
Protection Agency expressed the view,
based on its examination of data
available to it when its standards were
proposed, that no fuel economy penalty
need result from compliance with its
proposed requirements. 44 FR 40793.
Therefore, the four cases discussed in
this notice include no fuel economy
penalty for the emission requirements.
However, the lower end of the range of
proposed 1983-85 fuel economy

standards discussed earlier in this
notice reflects a 5 percent penalty for
these emission requirements. This factor
Is included solely to illustrate the effect
on final fuel economy standards should
the manufacturers adequately support
their claims of a penalty. Those claims
appeared as unsupported assertions in
the manufacturers' responses to the
agency's July 1979 special order.
Comments, with supporting test data
and analyses based on appropriate
technology and representative vehicles,
are requested on this issue.

With respect to changes in safety
standards applicable to light trucks, the
agency projects that no fuel economy
penalty would result. Weight increases
associated with compliance with these
standards should have a negligible
effect on measured fuel economy.
VI. Need of the Nation to Conserve
Energy

In 1959, the United States imported
only 18 percent of its oil needs at a cost
of $1.5 billion. By 1972, imported oil still
accounted for only about 20 percent of
our needs at a cost of $4 billion. But by
1975, with huge OPEC price increases,
falling domestic crude oil production,
and continued increases in domestic
demand, 39 percent of our domestic
demand had to be imported at a cost of
$27 billion. And by 1978, even though
demand was growing at a slower rate,
imported oil cost the nation $42 billion
for 45 percent of all the oil we used
during that year.

The nation has, therefore, continued
to become increasingly dependent for its
oil supplies on the actions and decisions
of foreign governments. This
dependence and its effects have been
demonstrated in the aftermath of the
events in Iran when that country's oil
production was stopped entirely in
December 1978 and, once resumed, only
returned to about one-half of its former
level. This reduction was felt by all oil
importers because it represented the
difference between satisfying current
world oil demand and a shortage of
supply. OPEC, on whom the U.S.
depended for 83 percent of its 1978 oil
imports, took advantage of Iran's
production cutback to raise prices by 60
percent from the December 31,1978
level of $12.70 per barrel to about $20
per barrel as of July 1, 1979, and
recently, several countries have raised
the price beyond $24, the current OPEC
base price. (On January 1, 1973, before
the October OPEC embargo, a barrel of
oil was priced at $2.59.) Our total bill for
imported oil in 1979 is now expected to
be over $60 billion, with substantial and
diverse impacts on our trade deficit,
inflation, economic growth,

unemployment, and confidence in the
dollar as an international reserve
currency.

The rapid transition from a condition
of apparent worldwide surplus in 1978 to
one of shortage in 1979 has shown the
instability of the world oil market.
While oil from new sources such as the
North Sea, Alaska's North Slope and
Mexico might have been expected to
increase overall supply, it has instead
just about matched the decrease in
supply from older sources such as the
continental U.S. and Iran. If major
supply increases are to be achieved
within the next few years they must
come from OPEC and especially from
Saudi Arabia, OPEC's largest producer,
Thus, the U.S.'s oil supply, and its
economic growth and national security,
are being heavily constrained by the
decisions of a few foreign countries to
control world oil prices and production.

This situation can be changed only by
increasing its domestic energy
production and by reducing demand.
The fuel economy standards program Is
the most significant federal Initiative to
reduce demand. Since light trucks are
estimated to account for about 7 percent
of our total annual oil consumption, a
further increase in their fuel efficiency,
beyond that scheduled to be achieved
through the MY 1981 standards, is an
essential part of the nation's total effort
to conserve energy. More stringent
standards will contribute directly to
achieving the President's pledge to limit
foreign oil imports to a level no greater
than the amount imported in 1978 (8.5
million barrels per day), and to cut U.S.
dependence on foreign oil in half by
1990. Depending on the levels of the
final 1982-85 light truck standards,
gasoline consumption could be reduced
by 15 to 23 billion gallons by 1990,
compaied to gasoline consumption
which would occur were fuel economy
to remain at the 1981 levels.

VII. Selection of Final Standards
As previously stated, final standards

will be based on fuel economy levels
achievable through the maximum
feasible introduction of fuel economy
improving technology, more fuel
efficient new truck models, smaller
engines and lower numerical drive
ratios, payload reduction, and weight
reduction (and, if the health effects issue
is resolved, diesels). Standards are not
necessarily keyed to the level of fuel
economy achievable by the "least
capable manufacturer." Instead, the
agency will balance the benefits to the
nation from a higher fuel economy
standard against the difficulties of such
a manufacturer. The agency will also
consider carefully the competitive

I ..... 11= ....... . ....... . .......
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effects of placing an undue strain on a
particular company, and the facA that ....
relief is available under the stitue (in -
terms of reduction, or elimination of civil
penalty liability) sh6ull a company,.
despite its best effort, fail i compl'
with standards. Y.

In this regari. the agenc y Is"
confronted with a difficult issue with
respect to the treatment of Chrysler , -
Corporation. GiVen Chrysler's recently
publicized financial difficulties, which
have been develop'ing for many years,
the agency is very reluctant to take any
action which would make that
company's situation any worse than it
already is. However, simply setting,
lenient fuel economy standards may
provide no real benefit to Chrysler.
Many domestic light trucks and
passenger~automobiles have fared
poorly in the marketplace recently, in
substantial part due to their low fuel
economy. The fuel efficient light trucks
which Chrysler sells are predominantly
captive imports, from which it likely
derives a much smaller profit than it
would if it produced the vehicles itself
and sold them at levels the agency is
projecting. Thus-the actions which
Chrysler must take to remain viable
economically are the same actions it
would be required to undertake to
comply with stringent fuel economy
standards. Should the agency establish
lenient standards, and ff Chrysler just
met those standards, it is quite likely
that the other manufacturers would
exceed the standards to satisfy the
demand for efficient trucks and further
reduce Chrysler's market share.

Chrysler's product plan submitted to
the U.S. Treasury Department in support
of its request for Federal financial
assistance provides for introduction of
new models and other expenditures to
meet all applicable fuel economy, safety,
and emission standards. Chrysler's long
term prospects hinge on the successful
implementation of those plans. Copies of
Chrysler's recent product plan and the
Treasury*Department's analysis of that
plan are available in the agency's public
docket.

Although the agency is proposing
specific standards for 1982 rather than
ranges, a number of factors could cause
the final standards for that year to differ
from the proposed values. For example,
a shit in the truck market toward larger
trucks and engines, as anticipated by
Chrysler could reduce the fuel ecbnomy
improvement capability of the
manufacturer for that year, at least if
that shift could not be offset by the
manufacturers' marketing efforts. Also,
continued oil price and'availability .
problems could make higher standards

achievable for 1982, through permitting
the acceleration of some neiv model
introductiofis and the sale of trucks with
smaller engines or lower num'dricil axle
rafibs.

C6nments Is requested oh hoiv the
agencyshould treat Chrysler ^ *
Corpoiation in its standard-setting
analysis, should Chrysler turn out to be
the "least capable manufacturer" in any
given model year. There are at least
three possible methods for dealing with
Chrysler's having lower fuel economy
improve'ment capability than the other
manufacturers. First, the agency could
set a sepakate fuel economy standard
for Chrysler (and perhaps some other
companies) at a lower level than the
standards applicable to other
manufacturers. This approach would
maximize fuel savings, since all
manufacturers would be required to
achieve their maximum possible fuel
economy improvement. The agency has
invited comment on its legal authority to
adopt this approach. The second
approach would entail setting the same
standard for Chrysler as for other
manufacturers and keying the level of
that standard to the capabilities of
manufacturers other than Chrysler. The
rationale for this approach would be
that the fuel economy savings from
setting a standard at that level instead
of at the level of Chrysler's capabilities
would outweigh the effect of the
standard on Chrysler. This approach
would mean that Chrysler would be
faced with violating the standards.
However, it would be highly likely that
Chrysler could satisfy the statutory
requirements for having any resulting
civil penalities reduced or even
eliminated. Third, the agency could set
standards at Chrysler's level. This
approach would result in a loss of fuel
savings unless market forces caused the
other manufacturers to exceed the
standards to the full extent of their
capability.
VIII. Impacts of the Fuel Economy
Standards

The agency has analyzed the
environmental impacts of a range of
light truck fuel economy standards in
accordance with the requirements of the
National Environmental Policy Act, 42
U.S.C. 4321, etseq. Copies of that
analysis are available from the
"information contact" listed at the
beginning of this notice. The agency's
analysis concludes that no significant
adverse environmental impact will
result from the execution of this
rulemaking action. The total impact on
the environment is not expected to be
large. The magnitude of change in use of
materials, water usage, air quality, and

other environmental factors is much less
thin the changes brought about by
cyclical fluctuations in the national
economy. The largest impact of the
standards on the environment is the
reduced energy consumption, a positive
Impact.

The economic impacts of this proposal
were also analyzed, in accordance with
Executive Order 12044 and .the
Department's regulations, 44 FR 11034.
Since this proposal is deemed
"significant," a Preliminary Regulatory
Analysis (copies of which are available
in the docket and from the agency's
Office of Plans and Programs, Room
5212 of the Nassif Building, in
Washington, D.C.] was prepared to set
forth this analysis. The main
conclusions set forth in the Preliminary
Regulatory Analysis are that in order to
meet the proposed ranges of standards,
total capital investment by GM. Ford,
and Chrysler would be between $3.9
billion and $4.8 billion and average
retail prices of a MY 1985 vehicle
compared to a MY 1981 vehicle would
increase $350 to $815 per vehicle. In
terms of benefits, fuel savings over the
lifetime of the MYs 1982-1985 fleets
would be 11-17 billion gallons and the
present value of operating cost savings
of a MY 1985 vehicle compared to a MY
1981 vehicle would be $860 to $1,735 per
vehicle. Thus, the range of standards
being examined would result in net
lifetime consumer savings of $510 to
$1,120 per vehicle. The proposed rule is
not anticipated to have a significant
impact on employment, unless the sales
levels of the new models do not
materialize. Conversely, should new
models be demanded by consumers but
not available in sufficient quantities,
Industry sales and employment would
experience declines similar to those of
1979.

Low unit volume sales projections and
capital requirements needed to improve
fuel economy result in negative cash
flow positions for the manufacturers in
calendar years 1980-82. A sensitivity
analysis assuming no light truck capital
spending after MY 1981 resulted in a
substantial improvement in GMIs cash
flow situation, a lesser improvement in
Ford's, and only minimally improved
Chrysler's. However, this sensitivity
analysis assumed no change in market
share, whereas, in reality the foreign
manufacturers may take away some of
the domestic manufacturers' market
share possibly leaving them in a worse
cash flow position than if they had made
the capital investments in the compact
pickup trucks. Thus, the risk involved in
financing the new models as well as
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their sales potential appear to be the
overriding issues.

A 30-day comment period is being
provided for the 1982 standards due to
the statutory requirement that the
standards be issued by March, 1980.
Issuance of this proposal was delayed
by a variety of factors, including the late
response of some manufacturers to the
special orders issued by this agency to
obtain up-to-date information in support
of this rulemaking and by requests to
lower the 1981 standards. The responses
to the special orders were originally due
in mid-September. Most manufacturers
responded either then or within several
weeks of that time. Since many of those
special order responses were
incomplete, the agency has directed
each manufacturer involved to comply
with the balance of the special order
sent to it. One manufacturer, Chrysler,
responded on October 29 with tentative
answers to most questions, but still has
not submitted its formal, final response.

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
be submitted.

All comments must be limited not to
exceed 15 pages in length. Necessary
attachments may be appended to these
submissions without regard to the 15
page limit. This limitation is intended to
encourage commenters to detail their
primary arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential information,
should be submitted to the Chief
Counsel, NHTSA, at the street address
given above, and seven copies from
which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. Any
claim of confidentiality must be
supported by a statement demonstrating
that the information falls within 5 U.S.C.
section 552(b)(4), and that disclosure of
the information would result in
significant competitive damage;
specifying the period during which the
information must be withheld to avoid
that damage; and showing that earlier
disclosure would result in that damage.
In addition, the commenter or, in the
case of a corporation, a responsible
corporate official authorized to speak
for the corporation must certify in
writing that each item for which
confidential treatment is requested is in
fact confidential within the meaning of
section 552(b)(4) and that a diligent
search has been conducted by the
commenter or its employees to assure
that none of the specified items has

previously been disclosed or otherwise
become available to the public.

All comments received before the
close of business on the comment
closing date indicated above will be
considered, and will be available for
examination in the docket at the above
address both before and after that date.
To the extent possible, comments filed
after the closing date will also be
considered. However, the rulemaking
action may proceed at any time after
that date, and comments received after
the closing date and too late for
consideration in regard to the action will
be treated as suggestions for future
rulemaking. The NHTSA will continue
to file relevant material as it becomes
available in the docket after the closing
date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose, in the
envelope with their comments, a self-
addressed stamped postcard. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.
(Sec. 9, Pub. L 89-670, 80 Stat. 931 (49 U.S.C.
1657); sec. 301, Pub. L 94-163, 89 Stat. 901 (15
U.S.C. 2002); delegation of authority at 49 FR
25015, June 22,1976, and 43 FR 8525, March 2,
1978)

Issued on December 21, 1979.
loan Claybrook,
Administrator.
[FR Doc. 79-39724 Filed 12-29-79 -2:20 pm]

BILUNG CODE 4910-59-M

49 CFR Part 571

[Docket No. 74-14; Notice 17]

Federal Motor Vehicle Safety
Standards; Improvement of Seat Belt
Assemblies
AGENCY: National Highway Traffic
Safety Administration (NHTSA).
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend Safety Standard No. 208,
Occupant Crash Protection, to specify
additional performance requirements for
both manual and automatic safety belt
assemblies installed in motor vehicles
with a Gross Vehicle Weight Rating of
10,000 pounds or less. The proposed
performance requirements are intended
to increase the benefits of safety belts
by improving the comfort and
convenience of belt assemblies and
thereby raise the current low rate of
safety belt use. Additionally, the notice
proposes changes in the warning system
requirements for safety belts, which are

also intended to increase the rate of belt
use. The proposed requirements would
apply to both manual and automatic
belts installed on all vehicles, except for
manual lap and shoulder combination
belts installed at the front outboard
designated seating position In passenger
cars.
DATES: Proposed effective date:
September 1, 1981, Comment closing
date: April 1, 1980.
ADDRESSES: Comments should refer to
the docket number and notice number
and be submitted to: Docket Section
Room 5108, Nassif Building, 400 Seventh
Street, SW., Washington, D.C. 20590.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert Nelson, Office of Vehicle
Safety Standards, National Highway
Traffic Safety Administration,
Washington, D.C. 20590 (202) 420-2815.
SUPPLEMENTARY INFORMATION: Safety
Standard No. 208, Occupant Crash
Protection (43 FR 571.208) currently
requires most motor vehicles to be
equipped with safety belts at each
designated seating position. Beginning in
1981 and phasing in over the following
two years, passenger cars will be
required to be equipped with automatic
occupant crash protection (restraint
systems that require no action by
occupants, such as fastening belts, to be
effective). Many new automobiles will
be equipped with automatic safety bolts
to comply with the automatic restraint
requirements (belts that move Into place
around vehicle occupants
automatically). The requirements
specified in this proposal are designed
to ensure that both the automatic belts,
and the manual belts installed in future
vehicles will be comfortable and
convenient to use. The proposed
requirements would be applicable to
seat belt assemblies installed In all
vehicles with a GVWR of 10,000 pounds
of less, except for Type 2 manual belts
(lap and shoulder combination belts)
installed in front seating positions In
passenger cars. Since Type 2 manual
belts will be phased out in passenger
cars when the automatic restraint
requiremenfs become effective, the
agency has tentatively determined that
manufacturers should be allowed to
devote their resources toward automatic
restraints in these vehicles and toward
the development of comfortable and
convenient Type I manual belts (lap
belts), which will be installed In rear
seats in passenger cars and in some
front seats in conjunction with air bags
or single diagonal automatic belts.

The agency does encourage
manufacturers, however, to voluntarily
incorporate as many of the concepts
discussed in this notice ns is possible In
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their vehicles equipped with Type 2
manual belts. Hundreds of thousands of
passenger cars will be equipped with
manual belts before the automatic
restraint requirements have been
phased-in for all car sizes. It is
extremely important that the belt
systems on these vehicles be
comfortable to wear and convenient to
use so that the current low rate of belt
use can be increased. Many of the
improvements discussed in this notice
can be included easily and cheaply
during the normal model-year design
changes.

Rationale for the Proposal
Almost all-passenger cars on the road

today are equipped with manual safety
belts, more than half of which are
combination lap/shoulder belts. In spite
of the clearly established value of safety
belts in reducing deaths and injuries, the
data on belt usage in the United States
have not been encouraging. National
surveys in 1971 found overall usage to
be about 17 percent (DOT HS-800--584);
during 1974; usage increased to more
than 20 percent, mainly due to the
warning/interlock systems in 1974
model cars (DOT HS-801-594); in 1976
and 1977, usage slipped back to about 18
percent (DOT HS-803-354) and,
according to an ongoing on-the-road
survey, usage has continued to decline
to a current low of about 14 percent.

Many persons may find it difficult to
understand why usage is not
substantially higher, since a majority of
people indicate they are aware that
belts offer protection during a crash
(Hart Survey, DOT HS-80-585). Of the
available explanations, the
inconvenience and discomfort
associated with wearing many belt
systems seem to be among the most
prominent and plausible factors. In 1971,
when a nationally representative sample
of drivers were asked why they did not
wear belts, they provided the following
responses, ranked in order of
descending importance: (1) ' never
formed habit;" (2] "belts are
inconvenient and uncomfortable;" (3)
"too lazy to fasten;" (4) "belts not
thought necessary for short trips," and
(5) "doubt value of belts."

Comfort and convenience problems
were quite obvious to anyone who
attempted to use the belts in cars of the
early 1970's. Federal regulations
attempting to improve these problems
were issued for 1972 and later model
passenger cars. Those regulations
required (1] retractors for the lap belts
(to stow belts neatly and to return the
latchplate to the same position each
time as an aid to accessibility); (2)
combined lap and shoulder belts to yield

a 3-point belt system (both to reduce the
confusion associated with the clutter of
separate lap and shoulder belts in the
front seat and to reduce the number of
buckles that must be fastened to obtain
both lap and upper torso protection);
and (3) shoulder belt retractors designed
to lock up only in emergencies (to permit
upper torso freedom except during
collisions or sudden braking).

In spite of these improvements, more
than half of all owners of 1974 model
cars still reported comfort and
convenience related problems with their
safety belts (DOT HS-801-594). A year
later, a similar study involving
interviews with persons who were not
users of 1975 belt systems elicited much
the same responses. Again, in 1978,
when a national sample of drivers was
asked what they didn't like about belts,
the most common responses were: "too
confining", "uncomfortable", and
"inconvenient" (DOT HS-803-370).

Substantially the same findings have
been obtained by a number of other
investigators; both in the United States
and other countries. Therefore, a large
number of research projects point
conclusively to the fact that comfort and
convenience play an important role in
affecting belt usage.

Some of the motor vehicle
manufacturers have taken the position
that comfort and convenience factors do
not play strong roles in affecting belt
usage. Their apparent basis for this
statement is the current absence of a
demonstrable correlation between seat
usage and indices of comfort and
convenience (i.e., judgments by people
of the relative comfort and convenience
of a particular belt system in particular
cars).

The absence of a definitive correlation
is explainable. First, the current low
usage rate (14 percent, overall), when
viewed in the context of the
innumerable complaints about comfort
and convenience in belt systems,
strongly implies that there is a special
segment of the motoring public which Is
apparently comprised of dedicated users
who continue to wear belts despite
almost any attendant difficulty or
discomfort. With such persons, a
demonstrable correlation would not be
expected between usage and indices of
comfort and convenience.

Second, belt usage affected by a
number of factors other than comfort
and convenience. Safety awareness or
safety consciousness appears to play an
important role in usage. This is evident
not only from interviews with both users
and non-users, but also from the
observed positive correlation between
seat belt usage and proper adjustment of
head restraints, both safety related

items (i.e., person likely to wear belts
are also likely to properly adjust their
head restraints).

Risk perception also plays a role in
influencing seat belt usage, as evidenced
by the reasons cited in interviews for
wearing belts and also by observed
higher usage in smaller cars, on higher
speed roads, during extremely bad
weather, on long trips, etc. In addition.
other factors not involving comfort and
convenience may also be correlated
with usage, although the basis for the
correlation is not yet established. For
example, there are significantly higher
wearing rates in the western United
States (as opposed to the eastern United
States) and much higher wearing rates
in foreign automobiles than in domestic
cars.

All of these other factors are not
systematically related to comfort and
convenience, yet they are associated
with large differences in wearing rates.
Thus, their presence or absence
occurring in an uncontrolled fashion. as
happens in the real world of traffic,
would tend to obscure the correlations
that exist between usage and comfort
and convenience.

Occupant "motivation" affects belt
wearing. Generally, when the "net
motivation" to wear belts is increased
by some means, usage also increases.
Increased motivation induced by the
warning interlock system required on
1974 and some 1975 cars was
accompanied by usage rates which
initially were in excess of 75 percent. In
areas having mandatory belt-use laws,
usage rates between 60 and 80 percent
have been achieved in some countries
when the law Is enforced. In Canada,
use rates have remained below these
levels. It should be noted that these high
rates are brought about by conditions
which typically make "not-wearing"
belts a less attractive behavioral
alternative than "wearing" belts. For a
variety of reasons, however, these
avenues to increase motivation do not
now appear to be viable alternatives in
the United States. Among the available
realistic options, the most effective and
constructive approach in this country
would seem to combine effective
information programs (i.e., aimed to
increase the motoring public's
motivatioin to use restraints) with a
program of action which would serve to
make belt wearing a less difficult and
less onerous task (i.e., to reduce the
negatively motivating influences). These
programs, especially the latter, should
be undertaken regardless of whether.
belt usage is required by law or is
voluntary. In particular, the motoring
public should expect and obtain belt
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restraints which are free of the comfort
and convenience problems which have
plaqued such systems in the past and
which continue to be present in the
newest systems.

In a submission to the docket, which
cites a study by MOR, Incorprorated,
General Motors implies that improving
comfort and convenience would not be
justified by increases in belt usage. GM
cites the MOR contentioin that comfort
and convenience improvements would
only increase seat belt usage by 1.7
percent. The basis for the MOR
conclusion is, however, neither
straightforward nor simple. At the
outset, is should be noted that there is
no direct evidence to show what
proportion of non-users would become
users if comfort and convenience were
improved. It is fair to say that many
individuals have become non-users for
what they considered to be good and
sufficient reasons and most non-users
have established strong habit patterns
of not wearing belts. As stated
previously, most of the non-users cite
discomfort and inconvenience as the
reason for not wearing belts. Assuming
that techniques were found to increase
motivatioin to try belts once again, the
very same problems with comfort and
convenience which discouraged non-
users from wearing belts originally
would operate again. Likewise, if
effective information programs were
initiated which increased the motivation
of younger individuals to use belts,
allowing belt system problems to persist
would only serve to undermine any
positive influence these programs could
have.

Generally, first-hand experience
supports the agreement found in most
studies citing comfort and convenience
as a preeminent problem discouraging
use. Hardly anyone has entered a car
who has not personally encountered or
witnessed difficulties, annoyances, and
discomfort associated with trying to use
belt restraint systems.

Even in a study confined to testing
most of the restraint systems to be found
in the newest model cars (1979), the
results echo the previous findings (The
Verve Study, DOT HS-803-370). Of
particular interest is the proportion of
"moderate" or "serious" problems
consumers had with the 1979 belt
systems. On the average, 57 percent of
the individuals participating in the study
reported at least one moderate or
serious problem. With the "worst" car,
85 percent of the individuals reported
such problems. Even with the "best" car,
35 percent of the participants had at
least one moderate or serious problem.

It is particularly important to note that
the acceptability of a safety belt system

should not be determined by averaging
its various assets and liabilities. One
significant problem can render the
system unacceptable. For example, no
matter how comfortable a belt system is,
it will not be worn if the finding,
extending, or buckling of the system is
beyond the capabilities or willingness of
the perspective user. Similarly, if a belt
system, once on, is extremely
uncomfortable, other factors such as
accessibility or ease of buckling will not
compensate sufficiently to induce
wearing. Any comfort or convenience
problem which is beyond the capability
or willingness of the potential user to
tolerate can and frequently does create
a non-user. It is for these reasons that
inconvenience and discomfort are
increasingly being viewed as factors
leading to non-use.

There is some real world, in-traffic
data which supports our analysis
projecting benefits from eliminating
comfort and convenience problems. The
most vivid and concrete example was
noted with 1974 model automobiles. In
traffic observations made when
occupants of other 1974 U.S. vehicles
'had belt usage rates of about 65 percent,
1974 Chrysler products had usage of
about 45 percent. This same 20 percent
difference was also confirmed in more
closely controlled studies using rental
cars, involving about 42,000
observations. At that time, the only
significant difference between
Chrysler's system and that used by
other U.S. manufacturers was a
"webbing sensitive" shoulder-belt-
retractor locking system which made
donning (putting on) the belt more
difficult than with other systems.
Viewed from another perspective, had
this one problem not existed, the
wearing rate in the Chrysler cars would
almost certainly have been about 20
percent higher, and an upward shift in
usage of that size would have
represented a gain of approximately 45
percent in 1974 Chrysler product belt
users.

Even with today's low use rates, the
influence of discomfdrt on usage can
clearly be seen by comparing belt use
rates of men and women. Recent data
show that women use belts more
frequently than men (16.4 precent and
12.6 percent, respectively), the overall
incremental difference being 30 percent.
An analysis of this difference, however,
reveals an 86 percent incremental
difference in favor of women for lap belt
usage (6.9 percent versus 3.7 percent) in
sharp contrast with shoulder belt use,
where the incremental difference drops
to 7 percent (9.5 percent versus 8.9
percent) under circumstances clearly

reflecting the existence of greater
problems of chest fit and pressure for
women. These last results are based on
more than 67,000 observations in traffic.

In reviewing all of the available
evidence, the agency must note the
enormous discrepancy between the
MOR projection and substantially all the
rest of the data. The MOR study
contends that only a 1.7 percent gain In
usage would take place If seat belt
comfort and convenience were
improved. However, the other data
include: (1) the repeated finding that the
principal reported causes for non-use of
belts are discomfort and inconvenience;
(2) the persistence of such problems for
more than a decade; (3) the fact that
only one such problem apparently
caused a reduction of 20 percent In 1974-
model usage rate; and (4) the fact that
the effects of discomfort are large
enough to be seen In some current usage
data, even in the presence of factors
which would tend to obscure any
correlation.

The agency also notes the sharp
contrast between the relatively obscure
and complex basis of the MOR
derivation of the extent' to wbI'ch
comfort and convenience influence
usage and the fairly direct approach
used by the agency. The former uses
techniques like "path analysis" and
requires substantial Inferential
processes to go "beyond the direct
answers of those interviewed." The
agency approach was straightforward. It
involved asking individuals for the basis
of their behavior and supporting these
data by confirming evidence obtained
from in-traffic observations and more
rigorous studies observing belt usage
behavior in automobiles under highly
controlled conditions.

The comfort and convenience
problems addressed by this proposed
rulemaking action represent the most
egregious problems that have been
noted with the restraint systems. An
exact quantification of the expected
incremental use increase associated
with each aspect of the proposed rule
would be difficult, time consuming, and
extremely expensive to calculate.
However, a projection can be based on
some combination of: (1) reports by the
motoring public regarding their reasons
for non-use, (2) the usage decrement
associated with the 1974 Chrysler belts,
and (3) the present difference in usage of
"lap belt only" versus "both belts" by
women. From these data, it Would not
be unrealistic to expect that eliminating
major safety belt comfort and
convenience problems in manual belts
should produce a net, long-term gain In
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usage from-the current 14 percent to as -
high as 22 percent.

The agency has also tentatively
determined that proposed performance
requirements should be specified for
manual belts (except for front-seat Type
2 belts in passenger cars) as well as
automatic safety belts. Over 15 million
new light trucks and vans will be
equipped with manual safety belts (both
Type 1 and Type 2) before automatic
restraint requirements are implemented
for these Vehicle types sometime after
1984. These millions of vehicles will be
used on the roads through the mid-
1990's. In addition, manual Type 1 safety
belts will continue to be installed in the
back seats of all new vehicles, and in
some front seats, even after the mid-
1980's. Therefore, many lives can be
saved and injuries prevented by
increasing the rate of use of these
manual belts.

Automatic safety belt systems will be
installed in a large number of new cars
beginning with the 1982 model year.
Since automatic belts will deploy
around all front seat occupants,
including those that now typically do
not use manual belts, and since some
designs can be disconnected, it is
imperative that the automatic belts be
comfortable so that they will be
acceptable to the public. This approach
will keep the rate of non-use at a
minimum and assure that the automatic
restraint program can fully realize its
life-savings potential.

The existing requirements for seat belt
characteristics related to comfort and
convenience in Standards No. 208 are as
follows: The belts must "fit" persons of
specified sizes; front outboard lap belts
must adjust by means of automatic-
locking or emergency-locking retractors
(ELRs) and shoulder portions must
adjust by means of ELR's (in the first
two rows of seats in a vehicle]; and the
latch mechanism must be accessible,
must release both portions of a Type-2
belt simultaneously, and must release by
pushbutton action (manual belts). Safety
Standard No. 210 (49 CFR 571.210)
specifies anchorage location
requirements to improve belt fit and
effectiveness.

These existing requirements have not
been sufficient to product belt system
designs with adequate comfort and
convenience characteristics. Many belts
are difficult to reach (the existing
accessibility requirement does not
define "accessibility"), do not fit
properly (e.g., cross the occupant's neck,
apply too much pressure, are difficult to
buckle and become too tight.

In response to these problems, an
advance notice of proposed rulemaking
was issued in 1976 discussing possible

additional requirements in FMVSS 203
(41 FR 54981, December 16,1976). The
possible requirements discussed in that
notice were based primarily on
recommendations from a study by Man
Factors Inc. (Sources and Remedies for
Restraint System Discomfort and
Inconveniences, DOT HS-801-277). The
major specifications proposed were as
follows:

1. The inboard end (Le., receptacle
end) of seat belt assemblies at front and
rear outboard designated seating
positions should have a minimum
"stiffness", tested by means of a lateral
force application to the belt as installed
in the vehicle. ("Outboard designated
seating positions" is a term used
primarily in connection with a three
position seat to distinguish between (a)
the two positions next to the sides of the
vehicle and (b) the center position).
Also, the receptacle end of belt
assemblies should be not less than 6
inches and not more than 7 inches from
the occupant's centerline, as measured
in accordance with the existing
requirements of S7.1.2 of Standard 208.
These recommendations were to make
the belt mechanisms less likely to fall
down between seat and seat back and
easier to buckle.

2. The force on the pushbutton
(minimum size of 1 inch by I inch) to
release a seat belt system should be
limited to 2 to 4 pounds (no force limits
are currently required). The pushbutton
should be required to be recessed a
minimum of one-thirty second of an inch
and not more than one-eighth of an inch.
These requirements were to make
removal of the belt fast and easy. To
balance comfort and convenience
considerations against potential loss of
safety performance, there should also be
limits on hardware size to avoid injury-
producing forces on the abdomen during
a crash.

3. To further facilitate accessibility
and ease of buckling, the shoulder
portion of a Type-2 assembly (a
combination lap and shoulder belt
assembly) should join the lap belt
portion of the assembly within 5 inches
of the center of the pushbutton of the
latch mechanism (so that the buckle and
latchplate could be grasped and
fastened easily). The requirements of
S7.1.2 of FMVSS 208, regarding the
location of the juncture of lap and
shoulder belts, would remain in effect.
In the fully retracted position, the
outboard portion of the assembly should
be incapable of being caught in a closing
door, the shoulder portion should lie
along the side of the seat back, and the
latch plate should be no closer than 4

inches to the rearmost surface of any
armrest located in the door.

4. Both shoulder harness and lap belt
retraction should be by vehicle sensitive
emergency locking retractors ELR's].
Automatic locking retractors CALR's)
could be used on lap belts only if they
locked after the buckle was fastened
(i.e., they could not lockwhile the belt
was being donned). All electrically
operated retractors should lock if
electric power Is lost. ELR's could have
incorporated a manually actuated lock,
as long as the lock released
automatically upon unfastening of the
belt. Those requirements were to make
it easier to put belts on and to preclude
the continual tightening of belts around
occupants that can occur with ALR's.

5. Retractors, as tested in the vehicle,
should fully retract both the lap and.
shoulder belts. A maximum of 3 pounds
of belt tension should be permitted on a
50th-percentile male occupant's pelvis,
with a maximum of 1.5 pounds on his
shoulder. In addition, no more than 4.5
pounds of force should be needed to pull
the latch plate from its fully retracted
position to its latched position.

0. The retraction of all belt restraint
systems should be sufficiently rapid
(and consistent) to prevent entrapment
of the belt or its hardware when the
door is closed immediately after exiting
rapidly.

7. "Comfort clips" should be
permitted only on Type-2 assemblies
that are equipped with a separate
retractor on the lap belt portion.
Comfort clips are devices that introduce
slack in the belt system so that it does
not become too tight. They are
dangerous, however, because too much
slack in the lap belt portion of the
assembly will allow the occupant to"submarine" under the belt during an
accident. In the proposed requirements,
comfort clips are prohibited, but belt
pressure must be limited by other
means.

Automatic comfort devices of the
"window-shade retractor" type would
have been allowed if they retracted
automatically and sufficiently to permit
full retraction of the assembly whenever
the assembly was unfastened and the
belt released. and whenever the door
was opened.

8. To improve and maintain comfort
and "fit". the shoulder belt should pass
through seat-mounted guides to prevent
change In belt geometry with changes in
seat position.

9. The concept of belt assembly "fit"
should also require that a 5th-percentile
female be capable, while restrained at
the driver's position of reaching the
vehicle's driving controls, the glove
compartment latch, the nearest ash tray,
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the left front window handle, the seat-
adjustment control, and the locks on
both front doors.

10. A clearly-discernible contrasting
color stripe should be imprinted on the
"reverse" side of the webbing (normally
the side next to user's body) to aid the
user in determining if belts are twisted.

11. Related changes should be made in
Standard No. 209. To protect clothing
against damage from rough or sharp
edges or protrusions on hardware or
webbing of the assembly, the webbing
and hardware (as assembled] should be
drawn over a fabric-covered surface
(having specified characteristics and
size) without snagging or abrasion.

While a majority of the comments to
the advance notice agreed that
modifications to current seat belt
designs could improve the comfort and
convenience of the systems, there was
little agreement on optimum designs to
achieve this improvement. This response
was not unexpected, since some aspects
of comfort and convenience are qualities
of complex character and it is difficult to
define them completely in simple
objective terms. (Copies of the
comments to the advance notice and a
NHTSA summary to those comments
can be found in NHTSA Docket No. 74-
14; Notice 7).

Based on a review of the comments
and related NHTSA studies conducted
in response to those comments,
however, the agency has determined
that there are a variety of relatively
simple, objective performance
requirements that can improve the
comfort and convenience of seat belt
systems. Agency studies indicate that,
with few exceptions, current vehicle
body styles are established with little
regard to their impact on effective and
usable restraint systems. Restraint
systems appear to be viewed by vehicle
designers as "add-ons" and,
consequently, the restraint systems
appear to be designed to fit the vehicle,
and not the passenger.

The requirements proposed in this
notice represent a selection and
condensation of the specifications
discussed in the advance notice. The
requirements are based on the
comments to that notice and on
additional NHTSA studies concerning
which of the various requirements
would be the most practicable and
effective in producing improvements in
seat belt comfort and convenience
(DOT-HS-803 809; DOT-HS--802 113).
Many of the recommendations
discussed in the advance notice are not
included in this proposal because of the
agency's analysis of negative comments
from manufacturers concerning
practicability, cost and relationship to

seat belt comfort and convenience. Also,
while there are other aspects of seat belt
performance and design that could
improve comfort and convenience, the
agency has determined that the
requirements proposed in this notice are
a reasonable "first step" toward
significant improvement over current
seat belt designs. Further, the agency
has determined that the proposed
requirements are easily within the
engineering capabilities of the industry
and, in combination with other programs
to encourage belt use, should help to
increase the rate of use of both manual
and automatic safety belt systems.

The requirements proposed in this
notice relate to the following aspects of
seat belt assembly performance and
design: torso belt occupant fit, torso belt
body contact pressure, automatic
locking retractors (ALR'c), "comfort
clips," latchplate accessibility, webbing
guides, convenience hooks for belt
webbing, clearance between webbing
and seat cushion, clearance between
webbing and the occupant's head, and
motorized automatic belts. (The
relationship of these items to belt
comfort and convenience are explained
more fully below.) Additionally, the
notice proposes new warning system
requirements for both manual and
automatic belts, which are also intended
to increase the current rate of belt use.

A. Proposed Requirements To Increase
Seat Belt Comfort.

Torso Belt Occupant Fit (Manual and
Automatic Belts)

Improper fit of the torso or shoulder
belt has been identified as a major
factor determining whether a vehicle
occupant will wear a particular safety
belt system. The two chief complaints
about torso belt fit are that the belt
webbing rubs against the occupant's
neck and face or that it rubs across the
tip of the person's shoulder. Although
these conditions may occur in some
systems when the occupant leans
forward to reach controls or turns
toward the rear of the vehicle, most
persons ignore momentary discomfort
with belt systems. Both of these
problems are most noticeable and
bothersome when the occupant is sitting
in the normal riding position. Many
females also complain about rubbing of
the torso belt across the breast,
generally on the inboard side. To
alleviate these torso belt fit problems,
the belt installation configuration must
be such that the torso belt crosses the
occupant's shoulder and chest
approximately midway between the
neck and shoulder tip, and crosses the
sternum approximately midway

between the breasts. Although many
occupants can often adjust the torso belt
to fit relatively well for short periods,
unless the basic belt geometry Is
properly determined by the location of
the upper and lower belt anchorages, the
tendency of belt webbing to seek the
shortest distance between the two
anchor points can cause the belt to
move out of the position most
comfortable to the occupant.

In order for any torso belt to fit the
range of expected occupant users (5th
percentile female through 95th percentile
adult male), the torso belt must be
anchored so that the belt webbing
always lies in a narrowly defined
envelope across the chest and shoulder.
The proposed requirements for torso
belt fit specify geometric criteria to
describe the required chest-crossing
envelope (Figure 7). The chest-crossing
envelope that is specified represents
transfers of the optimized envelopes of
both a 5th percentile and 95th percentile
dummy to the 50th percentile dummy.
These envelopes were all verified on
carefully selected, representative human
subjects to ensure that a specific torso
belt that falls within the envelope
prescribed on the 50th percentile dummy
will cross members of the expected user
population with a minimum of
discomfort.

The proposed requirement for fit of
torso belt would allow manufacturers to
use any belt design provided the belt
webbing falls within the prescribed
envelope. With proposed requirements,
the requirements discussed In the
advance notice relating to anchoring the
belts to the seat back, length of belt
buckle extension and anchorage
geometry would not be necessary.
Therefore, those specifications are not
included in this proposal.

Torso Belt Body Contact Pressure
(Manual and Automatic Belts)

NHTSA research indicates that
occupants are likely to complain about
belt pressure if the torso belt net contact
force is greater than .7 pounds, wherever
it touches the occupant's body. The
sensitivity to heavy belt pressure Is
greatest when the webbing contacts the
wearer's neck or face, shoulder or
breast, and seems to be much less
significant when there Is proper torso
webbing fit. In order to minimize
discomfort caused by excessive
webbing pressure, the proposed
requirements specify that the torso
portion of any belt system shall not
create a contact pressure exceeding .7
pounds, anywhere it touches the
occupant's shoulder, neck or chest. This
webbing pressure criterion was
developed in NHTSA research in which
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webbing retractor forces were varied in
an experimental belt system mounted in
a production vehicle. A series of male
and female test subjects experienced
each force level during on-the-road
driving tests and reported whether the
pressure felt was satisfactory or too
great.

The proposed limitation on belt
contact force would serve essentially
the same purpose, i.e., increasing the
comfort of belt users, as "comfort clips",
"window-shade devices" and other belt
tension relief mechanisms without
reducing the effectiveness of belt
systems as those tension-relief
mechanisms often do. Therefore, in
conjunction with the belt contact force
limitation, this notice proposes to
eliminate manual or automatic devices
that allow the introduction of slack in
the belt webbing of an upper torso
restraint. Comments are requested,
however, concerning the belt contact
force specified in this notice and
whether the specified level is sufficient
to eliminate the need for "comfort clips"
or similar devices. Additionally,
comments are requested concerning -

methods to preclude excessive slack if
"comfort clips" or "window-shade
devices" continue to be permitted by the
standard. The agency is particularly
interested in possible performance'
requirements or test procedures to
me&sure and limit the amount of slack
that can be introduced in the belt
webbing by such devices.
Automatic Locking Retractors (Manual
Belts)

Seat belts incorporating automatic
locking retractors (AIR's) in the lap belt
portion of the system have been
identified as a major item of complaint
by vehicle occupants because of the"
feature's discomfort and inconvenience.
Many vehicle-occupants report that
belts incorporating the ALR's tighten
excessively under normal driving
conditions, making it necessary to
unbuckle and fasten the lap belt to
relieve pressure on the pelvis and
abdomen. This discomfort causes many
persons to stop using their belts.

Belt systems having ALR's have also
been found very inconvenient to use,
particularly if the ALR is incorporated
as part of the latchplate assembly.
During the process of putting the belt on.
the occupant must extend the belt in a
single continuous movement to a length
sufficient to allow buckling. Otherwise,
the retractor locks before sufficient
webbing has been withdrawn to
accomplish buckling, and the belt has to
be fully retracted before the occupant
can repeat the donning process. Many
persons have found this characteristic of

ALR's extremely irritating and
consequently have avoided use of the
belt. In addition. ALR's Inhibit the
driver's normal movement to pay tolls.
reach the glove compartment, etc. With
emergency locking retractors (ELR's)
instead of automatic locking retractors,
these problems would be alleviated.

Safety Standard No. 208 currently
requires lap belts at outboard seating
positions to be equipped with either
automatic locking retractors or
emergency locking retractors, in order to
assure that belts are sufficiently
tightened to be effective during a crash.
However, this effectiveness feature can
be achieved by ELR's without the
concomitant discomfort and
inconvenience associated with ALR's.
Therefore, this notice proposes to
eliminate ALR's as an alternative in the
standard for front outboard designated
seating positions.

While the agency believes that the
comfort and convenience problems
associated with automatic locking
retractors apply equally to ALR's on belt
assemblies in rear seating positions,
other considerations have led to the
tentative conclusion that the proposed
requirement for emergency locking
retractors should only apply to lap belts
in front outboard designated seating
positions. The primary reason for this
conclusion is that automatic locking
retractors are probably better suited for
use with child restraint systems than
emergency locking retractors. Since
emergency locking retractors allow
movement when the belt is fastened, the
child restraint system could slide out of
position prior to a crash if the retractor
cannot be locked manually. Given the
low usage rate of rear seats compared to
front seats and considering the cost of
installing emergency locking retractors
equipped with manual locking devices in
all rear seats, the agency has tentatively
determined that the proposed
requirement for emergency locking
retractors should not apply to rear seats.
Specific comment on this point is
requested, however, particularly
regarding the costs associated with
installing emergency locking retractors
in rear seats. If comments indicate that
the agency's tentative conclusions are
incorrect, emergency locking retractors
could be required in rear seats also.

Additionally, even though emergency
locking retractors can have manual
locking devices, there is some concern
that persons would be confused about
use of the manual locks and would fail
to secure the child restraints properly.
Arguably, the same considerations
apply if child restraints are used at the
front outboard seating position.

However, It is the agency's position that
children should be placed in child
restraints in the rear seats rather than in
front seating positions since crash
statistics indicate that the rear seat is a
safer environment during a crash. This,
coupled with the higher occupancy rate
of front seating positions and the
resulting need for comfortable belts in
those positions, led to the conclusion
that emergency locking retractors should
be required on lap belt assemblies at
front outboard seating positions. Since
many people may use child restraints in
the front passenger's position in spite of
the fact that the rear seat is a safer
location, the proposed requirement does
include the specification that emergency
locking retractors for the lap belt portion
of the belt system at the front outboard
passenger's position shall be equipped
with a manual locking device. The
actuating control for the manual locking
device would be required to be readily
accessible and brightly colored so that it
could be easly found by potential users.

The agency seeks comments
concerning the merits of its tentative
decision to exclude rear seat belts from
the emergency locking retractor
requirements. Answers to the following
specific questions are solicited-

(1) Are persons likely to understand
how to secure child restraint systems
with seat belt assemblies having ELR's
with manual locking devices?

(2) What would be the cost of
installing ELR's with manual locking
devices in rear outboard seating
positions?

(3) Do the costs of ELR's for rear seats
and the possible problems with child
restraints outweigh the benefits
achievable by precluding ALR's,
because of their associated discomfort?

B. Proposed Requirements To Improve
the Convenience of Seat Belts

Clearance Between Webbing and Seat
Cushion (A utomatic Belts)

The shift from manual to automatic
belts may initially lead to confusion on
the part of some persons. Automatic
belts differ from manual belts because
these new belts automatically move into
place around a person when he or she
enters a car and sits in a front seating
position and closes the door. With
manual belts, the person has to use his
hands to place the belt around himself
and to attach or unlock the buckle. Some
future automatic belt systems will likely
consist of single diagonal upper torso
belts and others will consist of
combination automatic lap and shoulder
belts. The automatic belt currently used
in the Volkswagen Rabbit and some
1978/79 GM Chevettes is a Single
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diagonal belt. The lower end of the
automatic shoulder belt is attached
between the two front seating positions.
The upper end is attached to the rear
upper corner of the front door.

If the lap belt or torso belt of an
automatic belt system is designed so
that it lies against the seat cushion or
seatback cushion(s) when the belt
system is reeled-out in its open door
position, people are often initially
confused about how to get into the
vehicle. These persons are not sure
whether they are supposed to step over
the webbing (the strap) or slide behind
it. Also, some persons may have
difficulty sliding behind the webbing
elements (for example, the lap belt
catches on the seat cushion or the torso
belt has to be pushed forward out of the
way). In getting out of the vehicle, some
persons may experience difficulty by
catching their knee on the lap belt
webbing. All of these inconveniences
could lead to disconnection of the
automatic belt system, which poses a
significant danger both for the person
making the disconnection and for future
riders who may fail to reconnect the
belt.

In order to alleviate these problems,
automatic belt systems should be
designed to make it obvious to
occupants how to enter the vehicle. One
way to accomplish this is to design a
system that has sufficient clearance
between the belt webbing and seat
cushions to create the visual impression
that one can and should slide beneath
the lap belts and behind the shoulder
belts. Clearance is especially important
at the outboard side (i.e., side nearest
the closest door) of a seat cushion for
people to perceive the proper method of
entry. There are several possible
methods to achieve this clearance,
including: positioning of the anchorages
so that webbing does not touch the seat
cushion; using automatic devices to pull
outboard ends of either lap or shoulder
belt forward or away from the seat
cushions; or providing a hook upon
which either the lap or shoulder belt can
manually be placed out of the
occupant's way.

After considering the possible
solutions to such clearance problems,
the agency has tentatively determined
that minimum specifications for
clearance should be established and
manufacturers should be allowed to
achieve the clearance by any designs
they choose. The proposed
requirements, therefore, provide that
neither the torso nor lap belt of
automatic belt systems shall be any
closer than 3 inches to the outboard
edge of the seat cushion or the backrest

cushion when the vehicle door is
completely opened. This 3-inch
specification is considered the minimum
clearance necessary to facilitate a
perception of the proper method of
entering the vehicle, i.e., sliding behind
and underneath the belts. The criterion
is based on engineering judgment and
agency assessment of the likely
reactions of persons to unfamiliar
automatic belt systems.

Under the proposed requirement, the
clearance between belt webbing and
cushions would have to be achieved
automatically. Therefore, automatic
devices to pull the webbing from the
seat would be acceptable, but hooks
(located on the A pillar, for example)
requiring manual movement of the belt
webbing would not be acceptable.
Occupants might be confused
concerning how to move the webbing to
the hook so the initial problem would
not be eliminated. These convenience
hooks would be permitted, however, as
additional devices if the webbing and
seat cushion clearance is achieved by
other means, provided the hook
automatically releases the webbing so
that it will deploy around the occupant
prior to the vehicle being driven.

Latchplate Accessibility (Manual Belts)
One of the most inconvenient aspects

of using many current seat belts designs
is the difficulty that seated occupants
have in reaching back to grasp the belt
latchplate when the belt is unbuckled
and in its retracted position (the portion
of the assembly that fits into the buckle
to fasten the assembly). The greater the
difficulty in reaching the latchplate to
buckle the belt, the more likely that belt
usage will cease or never begin. Poor
accessibility of latchplates results from
two main factors: Location of the
latchplate beyond the convenient reach
of some seated vehicle occupants and
inadequate clearance between the seats
and side of the vehicle to allow easy
grasping of the latchplate. Requirements
are proposed in this notice to define
limits on reach for latchplates and
minimum clearances for arm and hand
access.

The proposed distance requirements
for reach of latch plates are based upon
the reach capabilities of short vehicle
occupants who tend to adjust their seats
toward the forward end of the seat track
and would, therefore, have greater
problems in reaching a body mounted
latchplate located behind the seat. The
proposed requirements were developed
from standard anthropomorphic data
sources on various reach distance
envelopes and from special NHTSA
studies addressing the reach capability
of short occupants. The specified criteria

include the requirements for lower
outboard reach, lower inboard reach
and upper outboard reach (based on the
locations In which belt latchplates and
buckles might be found). Manufacturers
would comply with the proposed
requirements by locating belt
anchorages within the prescribed reach
distance envelopes (the dimensional
parameters that are defined). Of course,
manufacturers would also have to
comply with the anchorage location
requirements currently specified in
Standard No. 210, Seat BeltAssembly
Anchorages (49 CFR 571.210).

The proposed requirements for access
of hands and arms to latchplates were
developed primarily from
anthropomorphic data, including Human
Factors for Designers of Naval
Equipment (74-14; General Reference).
The proposal specifies a test block (3" x
4" x 12") device that represents the
elbow-to-wrist distance and hand size of
a 95th percentile male. The test block
device must be capable of moving
through the same space that a human
hand and arm would have to move
through in reaching the latchplate, The
proposed requirement specifies that the
latchplate must be located with
sufficient clearance between the vehicle
seat and vehicle structure to allow
"unrestricted transit" of the test block to
the latchplate. This means that the test
block must be capable of moving to the
latchplate without having to depress any
surfaces that are contacted, I.e., without
forcing or wedging of the test block,
[Discussions concerning the
development of both the proposed reach
distance requirements and the
latchplate accessiblity requirements
have been placed in the NITSA docket:
74-14, General Reference No. 227).
Seat Belt Guides (Manual Belts)

Several years ago, the agency granted
a petition by the Center for Auto Safety
to amend Standard No. 208 to require
rear seat belts in taxi cabs to be easily
accessible. The Center noted that belt
webbing and buckles In taxi cabs are
often pushed down behind the seat or
are otherwise difficult or virtually
impossible to locate the grasp, thereby
dicouraging or actually precluding use of
the belts. The petition also pointed out
that belt that have been pushed behind
the seat cushions are often dirty,
another factor which discourages use.
The agency agrees with the
recommendation of the Center for Auto
Safety, and has tentatively determined
that the problem applies equally to all
vehicles-not just taxi cabs. Therefore,
this proposal would require belt
webbing at any designated seating
position to pass through flexible
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stiffeners or other guides in the seat
cushion (to ensure that the belts are
easily accessible to occupants) if the
webbing passes through or between the
seat cushion(s). Belt buckles and
latchplates would be required to remain
above the rear-cushions at all times (i.e.,
by some device which would preclude
the hardware from falling down behind
the seat), even in folding seats.
Motorized Track Systems (Automatic
Belts)

(a)-Webbing/Head Clearance. Some
automatic belt designs rely on overhead,
motorized track-puller systems instead
of the opening of the door to move the
webbing automatically out of the
occupant's way when getting in and out
of the vehicle. These systems pull the
webbing toward the dash board when
the vehicle door is opened and then pull
it toward the rear of the vehicle to
deploy around the occupant after the
door is closed. If such a system is used,
the vehicle design must be such that the
belt webbing does not pass too close to
the occupant's head during its motion.
Webbing that passes extremely close to
or brushes the occupant's face or head
could be annoying or disconcerting
(preceived as hazardous by the intended
user) and cause the occupant to defeat
the automatic belt system (by
unbuckling or cutting the belt, for
example). The proposed requirements
specify a webbing/head clearance
envelope that is intended to ensure that
the occupant's head is not touched by an
articulating torso belt when the
occupant is sitting in the nominal riding
position. This clearance envelope
includes space for the occupant's head
to turn 90 degrees toward the outboard
side of the vehicle without having belt
contact. The agency has tentatively
determined that the-proposed
requirements should ensure that a
motorized torso belt moving along its
track would not contact over 90 percent
of vehicle occupants and would also
give them sufficient "psychological
space".

(b) Rate of Movement of Motorized
Belts. The agency believes that
motorized belt systems will be
unacceptable to the public if the rate of
belt movement is too slow, since the
occupant would be delayed in exiting
the vehicle. Systems that move too
rapidly might also be unacceptable,
since they could be viewed as a possible
hazard, even though they were not.
Either of these performance
characteristics could lead vehicle
occupants to defeat the automatic belts.
Therefore, this notice proposes a
minimum and maximum rate that belts
may move forward and backward on

motorized track systems. NHTSA
supported research indicates that a rate
between 1.5 and 1.9 seconds from start
to stop is an acceptable rate for moving
the belt toward the dash and moving the
belt back around the occupant).
Although this rate was established from
studies involving only torso belts, both
lap and torso belts in the same system
would necessarily have to move at the
same rate for the convenience of vehicle
occupant.

Seat Belt Warning Systems (Manual
andAutomatic Belts)

Safety Standard No. 208 currently
requires a visual and audible warning
system to remind vehicle occupants to
fasten their manual safety belts. The
present standard requires a warning
system which activates, for a period of 4
to 8 seconds, a reminder light each time
the vehicle Ignition is operated, and an
audible warning if the driver's lap belt Is
not in use. As noted in the 1976 ANPRM,
studies of manual seat belt usage in
passenger vehicles have shown that a
sequential logic system which
incorporates a visible reminder light of
continuous duration and a 4- to 8-second
audible warning could produce usage
rates significantly greater than those
obtained with the warning systems
currently required. The sequential logic
warning system activates unless
buckling of a person's belt occurred
after the person sat down in his seat.
Under the current 208 requirement, the
warning system can be permanently
defeated if the belt Is buckled and
pushed behind the seat cushion and left
there during subsequent occcasions on
which the vehicle Is used.

This notice proposes to require
sequential warning systems. As
specified in the proposed rule, these
requirements would only apply to belts
installed in vehicles other than
passenger cars. The agency is
considering, however, requiring the
sequential warning system for manual
lap belts installed in conjunction with
air bags on passenger cars and for
automatic belts in passenger cars. If an
automatic belt has been disconnected
by a previous passenger, the sequential
warning system would alert a
subsequent occupant to refasten the
belt, just as in manual belt vehicles.
Therefore, specific comment regarding
the advisability of requiring sequential
logic warning systems for these vehicles
is also solicited.

This notice proposes an additional
change in the warning systems
requirements for automatic belts to
ensure that motorized systems are
locked into place before the vehicle
begins moving. If for some reason the

motorized belt has not returned and
locked into its protective mode. the
occupant would be alerted by the
continuous light and by a 4- to 8-second
audible warning. The agency's analysis
has determined that the requirements
proposed in this notice would inno way
degrade the performance or
effectiveness of belt systems. Belt
systems can be designed so that they
are not only effective but also
comfortable to wear and convenient to
use.

Finally. this notice also proposes to
change the words "passive belts" to
"automatic belts" wherever they appear
in the standard. The agency has
concluded that the word "automatic"
more accurately describes the fact that
no action is required by vehicle
occupants to obtain protection, than the
word 'passlve".

The requirements and procedures
proposed in this notice may be altered
in any rule that might be forthcoming, in
response to comments and further
agency analysis.

The engineer and lawyer primarily
responsible for the development of this
notice are Robert Nelson and Hugh
Oates, respectively.

Interested persons are invited to
submit comments on the proposal It is
requested but not required that 10 copies
be submitted.

All comments must be limited not to
exceed 15 pages in length. Necessary
attachments may be appended to these
submissions without regard to the 15
page limit. This limitation is intended to
encourage commenters to detail their
primary arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential information,
should be submitted to the Chief
Counsel. NHTSA. at the street address
given above, and seven copies from
which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. Any
claim of confidentiality must be
supported by a statement demonstrating
that the information falls within 5 US.C.
section 552(b)[4), and that disclosure of
the information is likely to result in
substantial competitive damage;
specifying the period during which the
information must be withheld to avoid
that damage; and showing that earlier
disclosure would result in that damage.
In addition, the commenter or, in the
case of a corporation, a responsible
corporate official authorized to speak
for the corporation must certify in
writing that each item for which
confidential treatment is requested Is in.
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fact confidential within the meaning of
section 552(b)(4) and that a diligent
search has been conducted by the
commenter or its employees to assure
that none of the specified items has
previously been disclosed or otherwise
become available to the public.

All comments received before the
close of business on the comment
closing date indicated above will be
considered, and will be available for
examination in the docket at the above
address both before and after that date.
To the extent possible, comments filed
after the closing date will also be
considered. However, the rulemaking
action may proceed at any time after
that date, and comments received after
the closing date and too late for
consideration in regard to the action will
be treated as suggestions for future
rulemaking. The NHTSA will continue
to file relevant material as it becomes
available in the docket after the closing
date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose, in the
envelope with their comments, a self
addressed stamped postcard. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

In consideration of the foregoing, It is
proposed that Safety Standard No. 208,
Occupant Crash Protection (49 CFR
571.208), be amended as follows:

1. In section S7.1, new paragraphs,
"87.1.1.3", and "87.1.1.4", and "S7.1.1.5"
would be added to read:

87.1.1.3 A lap belt installed at any
front outboard designated seating
position in a vehicle manufactured on or
after September 1, 1981, shall meet the
requirements of this section by means of
an emergency-locking retractor that
conforms to Standard No. 209.

S7.1.1.4 An upper torso restraint
installed at any front outboard
designated seating position in vehicles
manufactured on or after September 1,
1981, shall adjust by means of an
emergency-locking retractor that
conforms to Standard No. 209 to fit and
remain within the belt crossing envelope
of an anthropomorphic test device as
specified in S10.6, with the seat located
in the mid-position and the seat back in
the manufacturer's normal designed
riding position. However, this paragraph
shall not apply to manual Type-2 belts
installed in front seating positions in
passenger cars.

S7.1.1.5 Emergency-locking
retractors for adjusting the lap portion of
belt systems installed at front outboard
passenger's seating positions on

vehicles manufactured on or after
September 1, 1981, shall also have a
manual locking device. The actuating
control for this manual locking device
shall be readily accessible and-brightly
colored. However, this paragraph shall
not apply to manual Type-2 belts
installed in front seating positions in
passenger cars. Notwithstanding the
other provisions of $7.1-$7.1.1.5,
emergency-locking retractors on belt
assemblies located in positions other
than front outboard designated seating
positions may be equipped with a
manual webbing adjustment device
capable of causing the retractor that
adjusts the lap belt to lock when the belt
is buckled.

2. A new section, "S7.4" would be
added to read as follows:

S7.4 Seat belt comfort and
convenience. (a) Automatic seat belts
installed in any vehicle with a GVWR of
10,000 pounds or less manufactured on
or after September 1,1981, shall meet the
requirements of S7.4.1 through S7.4.6.

(b) Manual seat belts, other than
manual Type 2 belts in front seating
positions in passenger cars, installed in
any vehicle with a GVWR of 10,000
pounds or less manufactured on or after
September 1, 1981, shall meet the
requirements of S7.4.5 through $7.4.9.

$7.4.1 When the driver's seat is
adjusted to its forwardmost position on
the seat track and the front door on the
driver's side of the vehicle is opened 60
degrees or to the fullest extent possible,
whichever is less, any lap belt or torso
belt webbing for that seat shall be at
least three inches from:

(a) Any point on the line defined by
the intersection of the horizontal plane
that is tangent to the highest point on
the cushion (undepressed) of the driver's
seat and vertical longitudinal plane that
is tangent to the outermost point on the
driver's seat, and

(b) Any point on the line defined by
the intersection of (1) the transverse
plane that is parallel to the seat back
angle when the driver's seat back is
adjusted to its most vertical position
and that is tangent to the forwardmost
seat back surface contactable by that
plane and (2) the vertical longitudinal
plane that is tangent to the outermost
point of the driver's seat back cushion.
Seat back angle is determined in
accordance with the procedures for
determining back angle (L40) in SAE
JllOoa.

S7.4.2 A motorized deployment and
retraction system that is provided for
either lap or upper torso belts shall
move in not more than 1.9 seconds and
not less than 1.5 seconds-

(a) From the completely deployed
position to the completely retracted
position.

(b) From the completely retracted
position to the completely deployed
position.

S7.4.3 During the deployment or
retraction of a belt system that deploys
and retracts by motorized means, no
part of the belt webbing or hardware
shall pass through a spherical zone
whose diameter Is 17 inches and whose
center Is the tip of the nose of an
anthropomorphic test dummy (Figure 6)
positioned in accordance with S8.1.11 in
the seating position for which that bolt
system is provided.

S7.4.4 Any manual convenience
hook or other device that is provided to
stow seat belt webbing to facilitate
entering and exiting the vehicle shall
automatically release the webbing
when-

(a) The vehicle ignition switch Is
moved to the "on" or "start" position,
and shall remain in the release mode as
long as the switch remains in that
position.

(b) The vehicle's drive train Is
engaged, and shall remain in the release
mode as long as the drive train is
engaged.

S7.4.5 No seat belt system shall have
either manual or automatic devices that
permit the introduction of slack in the
webbing of the upper torso restraint
(e.g., "comfort clips" or "window-shade
devices").

57A.6 Belt Contoot Force. The upper
torso webbing of any seat belt assembly
shall not exert more than 0.7 pounds of
contact force when measured normal to
and one inch from the chest of an
anthropomorphic test dummy,
positioned in accordance with S8.1.11 in
the seating position for which that
assembly is provided, at the point where
the torso belt crosses the midsagittal
line on the dummy's chest.

S7.4.7 Latchplate Access. The
latchplate of any seat belt assembly
shall be located within the outboard
reach envelope of either the outboard
arm or the inboard arm described In
S10.5 and Figure 3 of this standard.
There shall be sufficient clearance
between the vehicle seat and the side of
the vehicle interior to allow unhindered
transit of the test block defined In Figure
5 of this standard to the latchplate or
buckle.

S7.4.8 Retraction. With
anthropomorphic test dummies
positioned in the front outboard
designated seating positions in
accordance with S8.1.11, and restrained
by the belt systems for those positions,
the torso and lap belt webbing of any of
those seat belt systems shall
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automatically retract to their completely
stowed position whenthe latchpilate is,.
released from the buckle.

S7.4.9 Seat belt gqdes and
hardware.

S7.4.9.1 The.webbing of a manual
seat belt assembly that is designed to
pass through the seat cushion or
between the seat cushion and seat back
shall pass either through guide openings
in the surface of the seat cushion or
through flexible conduits between the
seat cushion and seat back to maintain
the location of the seat belt latchplate
and buckle in fixed positions in relation
to the seat cushion and vehicle interior.
The inboard buckle or receptacle end of
any seat belt assembly installed at the
front outboard designated seating
positions shall be "free-standing" to
allow one-handed buckling.

S7.4.9.2 If the buckle and latchplate
of a manual seat belt assembly installed
at any designated seating position are
designed.to be-on top of the seat
cushion, they shall not pass through the
guides or conduits provided for in
S7.4.9.1 and fall behind the seat when
the events listed below occur in the
order specified. (a)-the belt is completely
retracted or when the belt is unlatched.
if the belt is nonretractable; (b) the seat
is moved to any position to which it is
desigried to be adjusted; and (c) the seat
back, if foldable, is folded forward as
far as possible and then moved
backward into place. The inboard
receptacle end of a seat belt assembly
installed at a front outboard designated
seating position shall be accessible with
the center arm rest in any position to
which it can be adjusted (without having
to move the armrest).

3. $4.5.3(b) would be amended to
delete the parentheticalnumber "(1]"
(since there is no numeral "2" in this
paragraph);-to change the phrase in the
first sentence, "at the front designated
seating position", to "at the left front
outboard designated seating positions";
to change the phrase, "with condition
(B)", in the last sentence to read "with
either condition (B) or condition (C)";
and to add a new subparagraph "(C)" to
read as follows:

(C) The belt webbing of a motorized
automatic belt system is not in its
locked, protective mode at the
anchorage point.

4. A new section S7.3a would be
added after existing section S7.3 to read
as follows:

S7.3a Any manual seat belt
assembly provided at a front outboard
designated seating position in vehicles,
other than passenger cars, with a
GVWR of 10,000 pounds or less
manufactured on or after September 1,

1981, shall meet the requirements of
S7.3a.1 and $7.3a.2.

S7.3a.1 The seat belt assembly shall
be.equipped with a sequential warning
system that activates:

(a) A continuous or intermittent
audible signal for a period of not lss
than 4 seconds and not more than 8
seconds (beginning when the vehicle
ignition switch is moved to the "on" or
"start" position or when the vehicle's
engine is operating and the transmission
gear selector is moved to any forward
position) when condition (A) exists
simultaneously with either condition (B)
or (C); and

(b) A continuous warning light, visible
to the driver, displaying the words
"Fasten Seat Belts" or "Fasten Belts" for
as long as condition (A) exists
simultaneous with either condition (B)
or (C).

(A) The vehicle's ignition switch is
moved to the "on position or the "start"
position, or the vehicle's engine Is
operating and the transmission gear
selector is moved to any forward
position.

(B) The driver's lap belt is not in use,
as determined, at the option of the
manufacturer, by either the belt latch
mechanism not being fastened, or by the
belt not being extended at least 4 inches
from its stowed position.

(C) A person of at least the weight of
a 5th percentile adult female is seated
with the belt fastened at the driver's
position, and a person of at least the
weight of a 50th percentile 0-year-old
child is seated in the right front
designated seating position and the lap
belt for that position is not in use, as
determined, at the option of the
manufacturer, either by the belt latch
mechanism not being fastened or by the
belt not being extended at least 4 inches
from its stowed position.

S7.3a.2 Notwithstanding the other
provisions of $7.3a, the warning system
shall activate whenever the ignition
switch is in the "on" or "start" position
and condition (A) or (B) below exists
and the operation of the belt system at
each occupied designated seating
position has not been performed after
the occupant is seated. "Belt operation"
for the purpose of this requirement shall
be, at the option of the manufacturer,
either the fastening of the belt latch
mechanisms or the extension of the belt
at least 4 inches from its stowed
position.

(A) A person of at least the weight of
a 5th percentile adult female is seated at
the driver's seating position.

(B) A person of at least the weight of a
5th percentile adult female is seated at
the driver's designated seating position
and a person of at least the weight of a

50th-percentile 6-year-old child is seated
at the right front designated seating
posltion

5. A new paragraph SI0.5 . ould be
added to read as follows:

S10.5 The reach envelopes specified
in S7.4.7 are obtained by positioning afi
anthropomorphid test dummy in the
driver's seat or passenger's seat in its
forwardmost adjustment position:
Attach the lines for the inboard and
outboard arms to the test dummy as
described in Figure 4 of this standard.
Extend each line backward and
outboard to generate the compliance
[arcs] of the outboard reach envelopes
of the test dummy's arms as shown in
Figure 3 of this standard.

6. A new paragraph S10.6 would be
added to read as follows:

S10.6 To determine compliance with
S7.1.1.4 of this standad, position the
anthropomorphic test device in a front
outboard designated seating position in
accordance with S8.1.11. The test devici
shall have a form-fitting torso garment
as specified in S8.1.8. Generate the belt
crossing envelope described in Figure 7
of this standard on the test device, and

(a) Fasten the belt system around the
test device.

(b) Adjust the belt webbing so that it
lies within the compliance envelope.

(c) Rock the anthropomorphic test
device laterally and fore and aft 30
degrees for at least 3 cycles.

(d) Return the test dummy to its
original vertical seating position.

(e) Determine If the webbing is still
within the compliance envelope.

7. The term "passive belt(s)" would be
amended to read "automatic belt(s)",
wherever It appears in the standard.

8. S8.1.8 would be amended to read as
follows: "Anthropomorphic test devices
used for the evaluation of restraint
systems manufactured pursuant to
applicable portions of sections S4.1.2
and S4.1.3 shall conform to the
requirements of Subpart B of Part 572 of
this title for a 50th percentile adult male
dummy.

9. The weights and dimensions of the
vehicle occupants referred to in this
standard and specified in S7.1.3 would
be modified to read as follows:
BIL6N CODE 4 10-5!-M
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(Secs. 103, 119, Pub. L 89-593; 80 Stat. 718 (15
U.S.C. 1392, 1407); delegation of authority at
1.50).

Issued on December 20, 1979.
Michael M. Finkelstein,
Associate Administrator for Rulemaking.
(FR Doc. 79-39618 Filed 12-28-79; 8:45 am]
BILLING CODE 4910-59-M

49 CFR Part 571

[Docket No. 79-19; Notice 1]

Motor Vehicle Safety Standards,
Rearview Mirrors

AGENCY: National Highway Traffic
Safety Administration (NHTSA).
ACTION: Notice of Proposed Rulemaking.

SUMMARY: This notice proposes an
amendment to Standard No. 111-76,
Rearview Mirrors, to require light trucks
and vans with rear windows to be
equipped with an inside rearview
mirror. At present, the standard allows
manufacturers of these vehicles to equip
them either with an inside rearview
mirror and outside mirrors identical to
those found on passenger cars or with
no inside mirror and a large outside
rearview mirror on each side of the
vehicle. This notice supplements the
agency's September 27,1979, proposal to
require the glazing in rear windows of
light trucks and vans to transmit
sufficient light for adequate driving
visibility (44 FR 55610). The effect of
these two proposals is to ensure that
drivers of light trucks and vans will be
afforded improved rearward visibility.
DATES: Comments must be received no
later than February 14, 1980. The
proposed effective date: upon
publication of final rule.
ADDRESSES: Comments should refer to
the docket and notice numbers and be
submitted to: Docket Section, Room
5108, National Highway Traffic Safety
Administration, 400 Seventh Street,
N.W., Washington, D.C. 20590.
FOR FURTHER INFORMATION CONTACT:
W. Marx Elliott, Office of Vehicle Safety
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street, N.W., Washington, D.C. 20590
(202-426-2720).
SUPPLEMENTARY INFORMATION: Federal
Motor Vehicle Safety Standard No. 111-
76, Rearview Mirrors, currently allows
the manufacturers of multipurpose
passenger vehicles (MPV's), trucks and
buses, other than schoolbuses, with a
gross vehicle weight rating (GVWR) of
10,000 pounds or less the option of
complying with one of two rearward
visibility requirements. A manufacturer
may equip those vehicles either with an

inside rearview mirror and outside
mirrors which both have to meet the
same requirements as mirrors required
in passenger cars, or it may equip the
vehicle with larger outside mirrors on
each side of the vehicle and forego
providing any inside mirror. Under the
latter alternative, the outside mirrors
must be plane mirrors and have not less
than 19.5 square inches of reflective
surface.

This notice proposes an amendment
to the standard which would require
manufacturers of light trucks, MPV's,
and buses other than school buses that
are requipped with rear windows to
install an inside rearview mirror in
those vehicles that is similar to the
mirror found in passenger cars. As with
passenger car mirrors, the inside mirrors
would have to breakaway, deflect or
collapse when subjected to a force of 90
pounds in order to reduce injuries to
occupants striking the mirror in a crash.

In recent years, light trucks, buses and
MPV's have increasingly been used as
passenger carrying vehicles. This
increased usage has been accompanied
by a corresponding rise in occupant
deaths in those vehicles. As a part of its
effort to upgrade the overall safety of
those vehicles, NHTSA proposed, on
September 27, 1979, an amendment to
Standard No. 205, Glazing Materials, to
require the rear windows in light trucks,
buses and MPV's to transmit sufficient
light to afford the driver adequate
visibility (44 FR 55610). The amendment
proposed in this notice is an important
supplement to the proposed amendment
to Standard No. 205. It will enable
drivers to take full advantage of the
more light transmittant glazing materials
to monitor traffic and safety make lane
changes and backup the vehicle.

The agency has assessed the
economic and other impacts of this
proposal and determined that they are
not significant within the meaning of
Executive Order 12044 and the
Department of Transportation's policies
and procedures for implementing that
order. Based on that assessment, the
agency has concluded that the economic
and other consequences of this proposal
are so minimal that a requlatory
evaluation is not necessary. The impact
is minimal since almost all current light
trucks, buses and MPV's with a rear
window already are equipped with an
inside rearview mirror. NHSTA
estimates that the average cost of
complying with the standard in the
remaining vehicles is less than $2.00 per
vehicle.

Interested persons are invited to
submit comments on the proposal. It is
requested but not required that 10 copies
be submitted.

All comments must be limited not to
exceed 15 pages in length. Necessary
attachments may be appended to these
submissions without regard to the 15
page limit. This limitation is intended to
encourage commenters to detail their
primary arguments in a succinct and
concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, Including
purportedly confidential information,
should be submitted to the Chief
Counsel, NHTSA, at the street address
given above, and seven copies from
which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. Any
claim of confidentiality must be
supported by a statement demonstrating
that the information falls within 5 U.S.C.
section 552(b)(4), and that disclosure of
the information Is likely to result in
substantial competitive damage;
specifying the period during which the
information must be withheld to avoid
that damage; and showing that earlier
disclosure would result in that damage.
In addition, the commenter or, in the
ease of a corporation, a responsible
corporate official authorized to speak
for the corporation must certify in
writing that each Item for which
confidential treatment is requested is in
fact confidential within the meaning of
section 552(b)(4) and that a diligent
search has been conducted by the
commenters or Its employees to assure
that none of the specific items has
previously been disclosed or otherwise
become available to the public.

All comments received before the
close of business on the comment
closing date indicated above will be
considered, and will be available for
examination in the docket at the above
address both before and after the date.
To the extent possible, comments filed
after the closing date will be also be
considered. However, the rulemaking
action may proceed at any time after
that date, and comments received after
the closing date and too late for
consideration in regard to the action will
be treated as suggestions for further
rulemaking. The NHTSA will continue
to file relevant material as It becomes
available in the docket after the closing
date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose, in the
envelope with their comments, a self
addressed stamped postcard. Upon
receiving the comments, the docket
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supervisor will return the postcard by
mail.

The engineer and lawyer primarily
responsible for this notice are W. Marx
Elliott and Stephen L Oesch.

In consideration of the foregoing, it is
proposed that Standard No. 111-76 (49
CFR 571.111-76) be amended to read as
set forth below.

1. Section S6.1 is amended to read as
follows:

S0.1 Each multipurpose passenger
vehicle, truck and bus, other than a
school bus, with a GVWR of 10,000
pounds or less and with no windows at
the rear-most end of the vehicle shall
have outside mirrors of unit
magnification, each with not less than
19.5 in 2 of reflective surface, installed
with stable supports on both sides of the
vehicle, located so as to provide the
driver a view to the rear along both
sides of the vehicle and adjustable in
both the horizontal and veritical
directions to view the rearward scene.

2. A new section S6.2 would be added
to read:

S6.2 Each multipurpose passenger
vehicle, truck and bus, other than a
school bus, with a GVWR of 10,000
pounds or less and with one or more
widows at the rear end of the vehicle
shall have either-

(a] Mirrors that conform to the
requirements of S5; or

(b) An inside mirror that provides a
field of view through the full horizontal
width of the rear widow. The mounting
for the inside mirror shall comply with
section S5.1.2. The vehicle shall also
have outside mirrors of unit
magnification, each with not less than
19.5 in2 of reflective surface, installed
with stable supports on both sides of the
vehicle, located so as to provide the
driver a view to the rear along both
sides of the vehicle and adjustable in
both the horizontal and vertical
direction to view the rearward scene.
(Sec. 103,119, Pub. L. 89-563, 80 Stat. 718 (15
U.S.C. 1392,1407]; delegations of authority at
49 CFR 1.50 and 49 CFR 501.8)

Issued on December 20,1979.
Michael M Finkelstein,

Associate AdtinistratorforRulemakng.
[FR Dor. 7,-396V Filed 12-28-79; &45 am]
BILLING CODE 4910-59-M
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Farmers Home Administration

Program Regulations, Administrative
Notices, and Forms; Mailing List

AGENCY: Farmers Home Administration,
USDA.
ACTION: Notice.

SUMMARY: The Farmers Home
Administration (FmHA} has established
a mailing list for program regulations,
Administrative Notices, and forms. The
list has been established as a result of
inquiries from interested individuals and
groups. The intended effect is to make
FmHA program regulations,
Administrative Notices, and forms more
readily available.
FOR FURTHER INFORMATION CONTACT.
Mr. Joseph H. Linsley, Chief, Directives
Management Branch, USDA, FmHA,
Washington, D.C. 20250, Phone: (202)
447-4057.
SUPPLEMENTARY INFORMATION: On
September 12, 1978, FmHA published a
Notice in the Federal Register (43 FR
40542) indicating that a mailing list had
been established. FmHA is still offering
its mailing list services to interested
individuals and organizations.

The charges established are as
follows:

1. $250.00 for the complete set of
program regulations, Administrative
Notices, and forms.

2. $40.00/yr. for public and nonprofit
organizations to receive new regulations
and forms, amendments to existing
regulations and forms, and new
Administrative Notices. This charge is
for a calendar year or any part thereof.

3. $75,00/yr. for individuals and
groups other than public and nonprofit
organizations to receive new regulations
and forms, amendments to existing
regulations and forms, and new
Administrative Notices. This charge is
for a calendar year or any part thereof.

To receive mailing list services, please
notify the Director, Finance Office, 1520
Market Street, St. Louis, Mo. 63103,
Attention: RCMS, in writing. The letter
should indicate the complete mailing
address (including ZIP code] to which
you wish the material sent. A check,
bank draft, or money order for the full
amount for the services desired made
payable to the "Treasury of the United
States" should accompany the request.
Public and nonprofit organizations
should include evidence of their status
to qualify for the $40.00 annual charge.
Please allow a minimum of 3 weeks for
delivery.

To remain on the list after the initial
subscription, please send the full
payment for the next year's services to
the above address not later than
December 20.

One time requests for a copy of a
specific regulation, Administrative
Notice, or form should be directed to our
Freedom of Information Officer, Mr.
James Bryan, USDA, FmHA, 14th Street
and Independence Avenue, S.W.,
Washington, D.C. 20250, telephone 202-
447-2211. Charges for these requests will
be based upon the Department of
Agriculture's fee schedule (7 CFR 1.1 et
seq. Appendix A).

Dated: December 18,1979.
James F. Thornton,
Associate Administrator, Farmers Home
Administration.
[FR Doc. 79-39769 Filed 12-28-7; 8:45 am]
BILLING CODE 3410-07-M

Forest Service

Humboldt National Forest Grazing
Advisory Board; Meeting

The Humboldt National Forest
Grazing Advisory Board will meet on
January 30,1980 at 10:00 A.M. PST, at
the Supervisor's Office, 976 Mountain
City Highway, Elko, Nevada.

The meeting is open to the public.
The purpose of the meeting is to

discuss:
1. Allotment Management planning.
2. Utilization of Range Betterment

Fund.
Dated: December 10, 1979.

John A. Hafterson,
Acting Forest Supervisor.
[FR Doe. 79-39672 Filed 12-28-79; 8:45 am]
BILLING CODE 3410-11-M

Office of the Secretary

Section 22 Import Foes; Determination
of Quarterly Import Fees On Sugar
AGENCY: Office of the Secretary.
ACTION: Notice.

SUMMARY: Headnote 4(c) of Part 3 of the
Appendix to the Tariff Schedules of the
United States (TSUS) requires the
Secretary of Agriculture to determine on
a quarterly basis the amount of the fees
which shall be imposed on imports of
raw and refined sugar (TSUS items
956.05, 956.15, and 957.15) under the
authority of Section 22 of the
Agricultural Adjustment Act of 1933, as
amended. This notice announces those
determinations for the first calendar
quarter of 1980.
EFFECTIVE DATE: JANUARY 1, 1900.
FOR FURTHER INFORMATION CONTACT:
William F. Doering, Foreign Agricultural
Service, Department of Agriculture,
Washington, D.C. 20250 (202-447-6723).
SUPPLEMENTARY INFORMATION: By
Presidential Proclamation No. 4631,
dated December 28,1978, Headnote 4
Part 3 of the TSUS was amended to
provide that quarterly adjusted fees
shall be imposed on imports of raw and
refined sugar [TSUS items 956.05, 959.15,
and 957.15]. Paragraph (c)(il) of
Headnote 4 provides that the quarterly
adjusted fee for item 950.15 shall be the
amount by which the average of the
daily spot (world) price quotations for
raw sugar for the 20 consecutive market
days immediately preceding the 20th
day of the month preceding the calendar
quarter during which the fee shall be
applicable (as reported by the New York
Coffee and Sugar Exchange or, If such
quotations are not being reported, by the
International Sugar Organization),
expressed in United States cents per
pound, Caribbean ports, in bulk,
adjusted to a United States delivered
basis by adding the applicable duty and
0.90 cents per pound to cover attributed
costs for freight, insurance, stevedoring,
financing, weighing and sampling, is loss
than 15.0 cents per pound. However,
whenever the average of the daily spot
price quotations for 10 consecutive
market days within any calendar
quarter, adjusted to a United States
delivered basis, plus the fee then In
effect: (1) exceeds 16.0 cents, the fee
then in effect shall be decreased by one
cent; or (2) is less than 14.0 cents, the fee
then in effect shall be increased by one
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cent The fee, in any event, may not be
greater than 50 per centum of the
average of such daily spot price
quotations. Paragraph (c)(i) further
provides that the quarterly adjusted fee
for items 956.05 and 957.15 shall be the
amount of the fee for item 956.15 plus .52
cents per pound.

the average of the daily spot (world)
price quotatons for raw sugar for the
applicable period prior to the third
calendar quarter of 1979 has been
calculated to be 14.47 cents per pound.
This results in a fee of 0.00 cents per
pound for item 956.15, since the sum of
the 14.47 cents average spot price + 2.81
cents duty + .90 cents attributed costs
is greater than 15.0 cents. Accordingly,
the fee for items 956.05 and 957.15 for
the first calendar quarter of 1980 is 0.52
cents per pound.

Headnote 4(c] requires the Secretary
of Agriculture to determine and
announce the amount of the quarterly
fees no later than the 25th day of the
month'preceding the calendar quarter
during which the fees shall be
applicable. The Secretary is also
required to certify the amounts of such
fees to the Secretary of the Treasury and
file notice thereof with the Federal
Register prior to the beginning of the
calendar quarter during which the fees
shall be applicable. This notice is
therefore being issued in order to
comply with the requirements of
Headnote 4(c).

Notice

Notice is hereby given that, in
accordance with the requirements of
Headnote 4(c) of Part 3 of the Appendix
to the Tariff Schedules of the United
States, it is determined that the
quarterly adjusted fees for raw and
refined sugar (TSUS items 956.05, 956.15,
and 957.15) for the first calendar quarter
of 1980 shall be as follows:

Item andfee
956.05; 0.52 cents per lb.
956.15; 0.00 cents per lb.
957.15; 0.52 cents per lb.

The amounts of such fees have been
certified to the Secretary of the Treasury
in accordance with paragraph (c](iii) of
Headnote 4.

Signed at Washington, D.C. on December
21 1979.
run Williams,
Acting Secretary ofAgriculture.
[FR Doc. 79-3= Fded 12-28-79; 845 am]

BILWNG CODE 3410-01-M

CIVIL AERONAUTICS BOARD

Applicationfor an All-Cargo Air
Service Certificate
December 21.1979

In accordance with Part 291 (14 CFR
Part 291) of the Board's Economic
Regulations (effective November 8,
1978), notice is hereby given that the
Civil Aeronautics Board has received an
application, Docket 37191, from
International Air Services Co., Ltd., 1710
Gilbreth Road, Burlingame, California
94010 for an all-cargo air service
certificate to provide domestic cargo
transportation.

Under the provisions of § 291.12(c) of
Part 291, interested persons may file an
answer in opposition to this application
on or before January 21,1980. An
executed original and six copies of such
answer shall be addressed to the Docket
Section, Civil Aeronautics Board,
Washington, D.C. 20425. It shall set forth
in detail the reasons for the position
taken and must relate to the fitness,
willingness, or ability of the applicant to
provide all-cargo air service or to
comply with the Act or the Board's
orders and regulations. The answer shall
be served upon the applicant and state
the date of such service.
Phyllis T. Kaylor,
Secretary.
[EM D= 79-39781 ed I2- -M A 5
BILLING CODE 6320-01-M

Applications for Certificates of Public
Convenience and Necessity and
Foreign Air Carrier Permits Filed Under
Subpart Q of the Board's Procedural
Regulations

Notice is hereby given that, during the
week ended December 21,1979 CAB has
received the applications listed below,
which request the Issuance, amendment,
or renewal of certificates of public
convenience and necessity or foreign air
carrier permits under Subpart Q of 14
CFR Part 302.

Answers to foreign permit
applications are due 28 days after the
application Is filed. Answers to
certificate applications requesting
restriction removal are due within 14
days of the filing of the application.
Answers to conforming applications in a
restriction removal proceeding are due
28 days after the filing of the original
application. Answers to-certificate-
applications (other than restriction
removals) are due 28 days after the
filing of the application. Answers to
conforming applications or those filed in
conjunction with a motion to modify
scope are due within 42 days after the
original application was filed. If you are
in doubt as to the type of application
which has been filed, contact the
applicant, the Bureau of Pricing and
Domestic Aviation (in interstate and
overseas cases) or the Bureau of
International Aviation (in foreign air
transportation cases).

Subpart 0 Appflcatlcns

Data fled Dockt No.

Dec. 18. 1979 - 37288

Dec. 21.1979 37305

Desiptn

Saud MAb.-n A es Cbvw ra dio WMam A. Nelsn. Balard. Beasley & Nelsr 505
Coemorce Buildm 1700 K Svt, MY. YWasWt. D.C. 20008. Ap:cation of SausS
Arabbn Akrnes Ccrpon undar Secfcn 402 If Ow Act and Sbpa0t Oc fte Boards
Procedr Ragla$ns rolqusts Mhal Its frelgn ak Carder pernt aat mg chadrter for-
e0n ak -Poru 1on of pxopety be amnoded by addg Hozton Texas as a U.S. point
and deV~atn A U.S. po !s as cctr Saud's arm nded perrit woukd authdor
thiefoito*ig swvlo

Plsnelc d eioW ff"l of property between a point or points In SaudS Arabia. on
the one hand, ar" t e *,a points New Yoak New York Mina and kiouston.
Terss on the other.

Ansrs may be fNd by JarJuy 15. 198.
Texas 1n1atorW Airlin . P.O. Box 1278. Hous! Teus 77017.
Apptication of Texas kintaional Ab~nos b--. pursuant to Section 401(e]M7(3) of te Act

aid Rule 1701(b) of Subpart 0 of the Boarts Rules of Pract5ce for amnert of its
Cer.sate of PulbW Comrrunce end Necessity for Rcu.a 82 so as to ellinata Ccm-
tions (4) and (5) of such Catnoat a3 tfows:

"1L41 On echd trip cyor a3 or part dft ri out. thes holder sall stop at each point
named baeoen the POW a of'4n end point of taWmciatn cf t trip except a pot or
Points at Mich hehkwhsbe dv fdtn~ie o a yodro h
Sord (b) s a result ofia suspenson urder sectorn 4010 and 419 ot t Ac (c) be-

cause of w rso weaho r a dc orts or other contions It coted not reasonatry foresee
or contol or (d) because condleton (5) below Is app~ksble.r

" (51 It the hoLWe has scheduld ito dt rowu~ilps at each inteffreciate poini t
rr-ty WMii OWa p0it or any adlitrnm trip sclediofd ever all or part of tCis routs as loni;
as t remains In cozip3meo Wto a3 otheor conoibons h Vi ce,1tffcate: Ari-dc lroaev
That. it the hoder has 5cdulod Oo datty rouidtrip to 8 Paso. Texas. or Saft Lake city,
IUhAh of Oo rounijp Eve dsys per week plus one toua4frfp dui t weekend perWo
to Mae'!Pli Temvessmo ft rray mtd that point on anyl edoitonal VWps

coontug Approationsand uizwu adue January 4,1080

Phyllis T. Kaylor,
Secretary.
[FR DN C-3E FIIZ-2-M & ei=
BILLING CODE 632-01-M
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[Docket No. 359361

Commuter Airlines, Inc., Enforcement
Proceeding; Hearing

The hearing in the above-entitled
proceeding, previously scheduled for
January 8, 1980 (44 FR 65798, November
15,1979), is rescheduled for February 20,
1980, at 9:30 a.m. (local time], in Room
1003, Hearing Room D, Universal North
Building, 1875 Connecticut Avenue,
NW., Washington, D.C., before the
undersigned administrative law judge.

Dated at Washington, D.C., December 21,
1979.

Elias C. Rodriguez,
Administrative Law Judge.

IFR Doec. 79-39701 Filed 12-28-79; 8:45 ami

BILLING CODE 6320-01--M

[Dockets Nos. 33363,32548, and 32549]

Former Large Irregular Air Service
Investigation (Applications of
International Travel Arrangers, Inc.);
Hearing

Notice is hereby given, pursuant to the
Federal Aviation Act of 1958, as
amended, that a hearing in the above-
entitled proceeding is assigned to be
held on February 1, 1980, at 9:30 a.m.
(local time), in Room 1003, Hearing
Room B, Universal North Building, 1875
Connecticut Avenue, NW., Washington,
DC, before the undersigned
administrative law judge.

Dated at Washington, DC, December 21,
1979.
Elias C. Rodriguez,
Administrative Law Judge.

[FR DOeC. 79-39703 Filed 12-28-79; :45 am]

BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE

Maritime Administration

[Docket No. S-661]

Waterman Steamship Corp.;
Application for Extension of Section
804 Waivers

Notice is hereby given that Waterman
Steamship Corporation (Waterman], by
letter dated October 23,1979, has

requested the extension of two waivers
previously granted under section 804 of
the Merchant Marine Act, 1936, as
amended (the Act], for the foreign-flag
operations of its affiliate (within the
meaning of section 804), Coordinated
Caribbean Transport Inc. (CCT). The
waivers were intended to cover the
construction period of two U.S.-flag
Artubar integrated tug/barge vessels for
CCT. The first waiver was granted on
January 30,1976, to permit CCT to own,
charter and operate foreign-flag vessels
between Miami and Panama and
Ecuador from February 2,1976, until (a)
CCT's second U.S.-flag tug/barge vessel
enters service, and (b) one or both of
said units enter(s) service between
Miami and Panama and Ecuador. The
waiver was subsequently modified in
Docket No. A-100, Order on Review and
Reconsideration of Waiver Granted on
January 30, 1976, by the inclusion of a
termination date of December 31, 1979.

The second waiver was granted on
August 30, 1976, to permit CCT to own,
charter and operate foreign-flag vessels
between Miami and Central America
from August 30,1976, until the earlier of
(a) CCT's second U.S.-flag Artubar
vessel entering service, or (b] one or
both of said vessels entering service
between Miami and Central America,
but no later than December 31, 1979. The
waiver was subject to the following
conditions: (1) COT will operate one or
both of the new U.S.-flag Artubar
vessels proposed in CCT's CDS
application dated December 23, 1975, in
service between Miami and Central
America pursuant to the service
proposed in the CDS application,
beginning no later than the date the
second of such vessels enters service;
and (2) from the date CCT places the
second Artubar vessel in service, CCT
will not operate any foreign-flag vessel
between Miami and Central America in
competition with an essential U.S.-flag
service in violation of section 804 of the
Act.

Waterman has requested that the
January 30,1976 waiver be extended
until the earlier of (a) CCT's first U.S.-
flag Artubar vessel entering service
between Miami and Panama and
Ecuador, or (b) April 1, 1983. Waterman
has requested that the August 30, 1976
waiver be extended until the earlier of
(a) COT's second U.S.-flag Artubar
vessel entering service between Miami
and Central America, or (b) January 1,
1984.

cCT currently operates the following
foreign-flag vessels.

Vessel, Capacity, and Service
Mar Caribe-75 Trailer Equivalent Units-

Miami/Guatemala, El Salvador, Honduras,
Nicaragua, Miami/Panama, Costa Rica,

AdmiralAtlantic-115 Trailer Equivalent
Units-Miami/Panama, Costa Rica.

Admiral Caribe-115 Trailer Equivalent
Units-Miama/Guatenala, El Salvador,
Honduras, Nicaragua.

The Assistant Secretary of Commerce
for Maritime Affairs has granted
Waterman an extension of the waivers
for a period not to exceed three months
from December 31, 1979.

Interested parties may inspect this
application in the Office of the
Secretary, Maritime Administration,
Room 3099-B, Department of Commerce
Building, 14th & E Streets, NW,
Washington, D.C. 20230. Any person,
firm or corporation desiring to offer
views and comments on such
application for consideration by the
Assistant Secretary of Commerce for
Maritime Affairs should submit such
views and comments In writing, In
triplicate, to the Secretary, Maritime
Administration, by the close of business
on January 28, 1980. This notice of
Waterman's application is published as
a matter of discretion. The Assistant
Secretary of Commerce for Maritime
Affairs will consider the views and
comments received and take such action
with respect to the application as may
be deemed appropriate.
(Catalog of Federal Domestic Assistance
Program No. 11.504, Operating-Differentlal
Subsidy (ODS)).

By Order of the Maritime Administration.
Dated: December 21,1979

Robert J. Patton, Jr.,
Secretary.
[FR Doe. 79-39695 Files 1z-28-79: &A5 aml

BILLING CODE 3510-15-4

National Oceanic and Atmospheric
Administration (NOAA)

Announcement of Addition to List of
Recommended Areas (LRA) for Marine
Sanctuary Designation; Shrewsbury
Rocks, N.J.
AGENCY: Office of Coastal Zone
Management (OCZM), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce.
ACTION: Notice.

m -- L VI W m" ......
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SUMMARY: This notice announces the
addition of Shrewsbury Rocks (NJ) to
the List of Recommended Areas (IRA).
SUPPLEMENTARY INFORMATION: On
October 31,1979, NOAA published an
initial LRA containing those sites with
at least some potential for sanctuary
designation (44 FR 62552; October 31,
1979) as mandated by the General
Marine Sanctuary Regulations (44 FR
44831, July 31, 1979).

Shrewsbury Rocks (NJ is being added-
to the LRA. This recommendation has
been reviewed in accordance with the
site evaluation criteria stated in the
regulations (Section 922.21(b)] and it
meets the requirements for placement of
the IRA. The area has a unique
assemblage of distinctive geologic
features which support a rich diversity
of marine, estuarine, and terrestrial
organisms. As New Jersey's only
submarine rock outcropping, this natural
rock reef is important to the high
biological productivity of the region. The
recommended site is an exceptional
recreational fishing area and a vital
habitat for many valuable marine
species. The site is therefore eligible for
LRA placement under several of the
stated criteria (Section 922.21(b)(1)(iv),
(2), and (3)).

The- entire LRA will not be"
republished at this time; however,
NOAA is required to update the LRA
and publish a cumulative list in the
Federal Register at least semiannually.
Shrewsbury Rocks (NJ) and the other
sites previously placed on the LRA will
be considered for Active Candidate
status and possible future designation
on the basis of further evaluation
criteria, as stated in the regulations.
Placement of a site on the LRA or
selection as an Active Candidate does
not establish any regulatory controls.
These actions are means by which.
NOAA acquires additional information
on the characteristics of the particular
site and solicits comment on the
feasibility and desirability of sanctuary
designation. Regulatory controls can be
established only after the designation of
a marine sanctuary in accordance with
the regulations. Listing is a prerequisite
for designation as a marine sanctuary,
but it does not imply that designation
will occur.

For further information contact JoAnn
Chandler, Acting Director, Sanctuary
Programs Office, Office of Coastal Zone
Management NOAA, Page Building 1,
3300 Whitehaven Street N.W.,
Washington, D.C. 20235 (202)634-4236.

Dated: December 21,1979.
Francis J. Balint,
Actin Director, Office of Man gem nt and
Computer Systems.
[F D=c 79-WS4 FIed 12-29-78M4 US =J
BILLING CODE 3510-08-"

Intent To Prepare a Draft
Environmental Impact Statement;
Marine Sanctuary, Monterey Bay,
California
AGENCY: Office of Coastal Zone
Management (OCZM), National Oceanic
and Atmospheric Administration
(NOAA), Department of Commerce.
ACTION: Notice of Intent to prepare a
draft environmental impact statement
(DEIS) and hold a scoping meeting on
the proposal to designate a marine
sanctuary in Monterey Bay, California
and adjacent waters.

SUMMARY:. Pursuant to Title Ill of the
Marine Protection, Research, and
Sanctuaries Act of 1972 (16 U.S.C. 1431-
1434), OCZM announces its intent to
prepare a draft environmental impact
statement on the proposal to designate a
mharine sanctuary In Monterey Bay and
adjacent waters off the Central
California Coast. The area under
consideration extends from San Luis
Obispo County to San Mateo County
and from the coast offshore to three
nautical miles (nmi) beyong State
waters and 12 nmi seaward of Ano
Nuevo Island. Alternatives which could
be considered in the DEIS include the
possibility of taking no action and
several different boundary, regulatory,
and management alternatives.

OCZM held a public workshop on this
proposal in the Monterey area in April
1978 and distributed an Issue Paper on
three California sites, including the
Monterey proposal, in December 1978.
The California Coastal Commission held
regional and state public hearings on the
proposal in March and April 1979 and
recommended that NOAA prepare a
DEIS considering each of the proposed
sites.

OCZM will hold a scoping meeting to
solicit information and comments from
Federal agencies and interested persons
toward the preparation of the DEIS. The
scoping meeting will be held on January
10, 1980, at 11:00 a.m. in Room 350,
Office of Coastal Zone Management,
2001 Wisconsin Avenue, N.W. Any
person wishing to submit written
comments on the scope of the issues
they feel should be addressed may do so
by sending comments to the contact
listed below by January 11,1980.
FOR FURTHER INFORMATION CONTACT.
Dr. Nancy Foster or Diane Mayerfeld,

Sanctuary Programs Office, OCZM, 3300
Whitehaven Street, N.W., Washington,
D.C. 20235, telephone: (202) 634-4236.

Dated. December 21, 1979.
Francis 1. BalinL
A cting Director Office ofManagement imd
Computer Systems.
[FR V=e 79-3Z57 Mkd Z-ZS--7a &rAS amj
B=LNG CODE 3510-C-M

Interjurlsdlctlonal Resource
Management; Public Meeting
AGENCY: National Marine Fisheries
Service.
SUMMARY: State Fish and Wildlife
Directors from the coastal and Great
Lakes States and Territories. and
officials from the National Oceanic and
Atmospheric Administration, will meet
to discuss State and Federal roles,
responsibilities, and interactions
concerned with interjurisdictional
resource management. The Conference
format provides for individual regional
discussion sessions to develop regional
consensus regarding areas of emphasis
and associated priorities for NMFS
State/Federal activities.
DATES-. The Conference will convene on
Tuesday, January 29,1980, at 1:00 p.m.;
Wednesday, January 30,1980, at :30
am4 and January 31,1980, at 8:15 a.m.
The Conference will take place at the
Olde Colony Motor Lodge and
Conference Center at N. Washington
Street and First Street, Alexandria,
Virginia. The Conference is open to the
public. Limited seating will be available
on a first-come, first-served basis.
FOR FURTHER INFORMATION CONTACT.
Richard H. Schaefer, Chief. State/
Federal Division, National Marine
Fisheries Service, Washington, D.C.
20235, (202) 634-7454.

Dated: December 21, 1976.
Wiafred IL Melbohm,
Executive Dfrector Naianal Marie
Fisheties Service.
[FR Doe. *7-=5 Fld 1-z3-7:84s a=
BILLIN CoOS 510-22,-M

Modification of Permit No. 71
Notice is hereby given that pursuant

to the provisions of Sections 216.33 (d)
and (e) of the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR Part 216), Scientific
Research Permit No. 71 issued to the
Northwest Fisheries Center, National
Marine Fisheries Service on June 21,
1975, as modified, is further modified as
follows:

1. Section B is modified by deleting
Section B-5 and substituting therefor the
following: "This Permit is valid with
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respect to the taking and importing
authorized hereunder until December 31,
1984."

2. Section B-6 is modified by
substituting "December 31" for "June 1"
wherever it appears.

3. Section B is modified by adding a
new Section B-7 as follows: "Animals
authorized in Section A-1 above, may
have nasal, throat and rectal swabs
taken in addition to other authorized
activities."

4. Section A-3 is modified by deleting
Subsection 3-a and substituting therefor
the following: "Up to 480 California sea
lions (Zalophus californianus);"

5. Section A is modified by adding a
new Section A-5 as follows: "Up to 100
California sea lions (Zalophus
californianus) may be captured, lavaged
and released."

6. Section A is modified by adding a
new Section A-- as follows: "Up to 20
California sea lions (Zalophus
californianus) may be captured, radio
tagged, and released. These animals
may also be recaptured."

In effect, this modification: (1] extends
the permit for five years; (2] changes the
due date for annual reports; (3)
authorizes the taking of nasal, throat
and rectal swabs from those animals
authorized to be captured, tagged and
released; and (4) authorizes 100
California sea lions to be taken, lavaged
and released and 20 to be taken, radio
tagged and released in lieu of taking by
killing, as originally authorized by the
Permit.

This modification is effective
December 31, 1979.

The Permit as modified, and
documentation pertaining to the
modification are available for review in
the following offices:
Assistant Administrator for Fisheries,

National Marine Fisheries Service, 3300
Whitehaven Street. N.W., Washington.
D.C.;

Regional Director, National Marine Fisheries
Service, Southwest Region, 300 South Ferry
Street, Terminal Island. California 90731;
and

Regional Director, National Marine Fisheries
Service, Northwest Region. 1700 Westlake
Avenue North, Seattle, Washington 98109.
Dated: December 21, 1979.

Winfred H. Meibohm,
Executive Director, National Marine
Fisheries Service.
[FR Do. 79-39810 Filed 12-28-79; &45 am]
BILLING CODE 3510-22-M

Modification of Permit
Notice is hereby given that pursuant

to the provisions of Sections 216.33 (d]
and (e] of the Regulations Governing the
Taking and Importing of Marine

Mammals (50 CFR Part 216), Permit No.
31 issued to Robert Elsner, Institute of
Marine Science, University of Alaska,
Fairbanks, Alaska, on July 3,1974, is
modified by deleting Section B-7 and
substituting therefor the following:

"This Permit is valid with respect to the
taking authorized hereunder until December
31, 1982."

This modification is effective
December 31, 1979.

The Permit as modified, and
documentation pertaining to the
modification are available for review in
the following offices:
Assistant Administrator for Fisheries,

National Marine Fisheries Service, 3300
Whitehaven Street NW., Washington, DC,
and

Regional Director, National Marine Fisheries
Service, Alaska Region, P.O. Box 1668,
Juneau, Alaska 99802.
Dated: December 14,1979.

Winfred H. Meibohm,
Executive Director, National Marine
Fisheries Service.
[FR Dec. 79-39817 Filed 12-28--n &45 am]
BILNG CODE 3510-22-M

Modification of Permit

Notice is hereby given that pursuant
to the provisions of Sections 216.33 (d)
and (e) of the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR Part 216), the Public
Display Permit No. 200, issued to the
Minnesota Zoological Garden, 12101
Johnny Cake Ridge Road, Apple Valley,
Minnesota, on August 3, 1977, is hereby
modified by deleting Section B-6 and
substituting therefor the following:

"6. This permit is valid with respect to the
taking authorized herein until December 31,
1981."

This modification is effective
December 31, 1979.

The Permit as modified, and
documentation pertaining to the
modification are available for review in
the following offices:
Assistant Administrator for Fisheries,

National Marine Fisheries Service, 3300
Whitehaven Street. N.W., Washington.
D.C.; and

Regional Director, National Marine Fisheries
Service, Northeast Region, Federal
Building, 14 Elm Street. Goucester,
Massachusetts 01930.
Dated: December 20.1979.

Winfred H. Meibohm,
Executive Director, National Marine
Fisheries Service.
[FR Doe. 79-30818 Filed 12-28--, &:45 am)

BILLING CODE 3510-22-1

Receipt of Application for Permit
Notice is hereby given that an

Applicant has applied in due form for a
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361-
1407), and the Regulations Governing
the Taking and Importing of Marine
Mammals (50 CFR Parts 218 and 18).

1. Applicant: a. Name: Ministry of the
Fishing Industry of the USSR, b.
Address: 103045, Moscow, K-45,
Rozhdestvenski Str. 12.

2. Type of Permit: Scientific Research,
3. Name and Number of Animals:

Walrus (Odobaenus rosmarus) 200;
Ribbon Seal (Histriophoca fasclata) 100;
harbor seal (Phoca larga) 200; Ringed
seal (Pusa hispida) 200; Bearded seal
(Erignathus barbatus) 200.

4. Type of Take: To kill in the wild for
the purpose of studying the abundance,
distribution and dynamics of rookeries
under Ice conditions, as well as the age-
sex composition and reproductive
capacity of walruses and Ice seals.

5. Location of Activity: Bering Sea.
6. Period of Activity: 4 months.
Concurrent with the publication of

this notice in the Federal Register the
Secretary of Commerce Is forwarding
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on that portion of this
application dealing with pinnipeds other
than walrus should be submitted to the
Assistant Administrator for Fisheries,
National Marine Fisheries Service,
Department of Commerce, Washington,
D.C. 20235, on or before January 30,
1980. Those individuals requesting a
hearing should set forth the specific
reasons why a hearing on this particular
application would be appropriate. The
holding of such hearing is at the
discretion of the Assistant
Administrator for Fisheries. Comments,
views or requests for a public hearing on
that portion of this application dealing
with walrus should be submitted to the
Director, Fish and Wildlife Service,
Department of the Interior, Washington,
D.C. 20240.

All statements and opinions contained
in this application are summaries of
those of the Applicant and do not
necessary reflect the views of the
National Marine Fisheries Service or the
Fish and Wildlife Service.

Documents submitted In connection
with the above application are available
for review in the following offices:
Assistant Administrator for Fisheries,

National Marine Fisheries Service, 3300
Whitehaven Street, N.W., Washington,
D.C.;
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Regional Director, National Marine Fisheries
Service, Alaska Region, P.O. Box 1668,
Juneau, Alaska 998024 and

Director, Fish and Wildlife Service,
Department of thelnterior, 1000 Glebe
Road, N. Arlington, Virginia 22201.
Dated: December 20, 1979.

William Aron,
Office of Marine Mammals andEndangered
Species, NationalMarine Fisheries Service.
[FR Doe. 79-39819 Fied 12-28- 8:4s am]

BIWNG CODE 3510-22-U

National Technical Information Service

Government-Owned Inventions; Notice
of Availability for Licensing

The inventions listed below are
owned by the U.S. Government and are
available for domestic and possibly
foriegn licensing-in accordance with the
licensing policies of the agency-
sponsors.

Copies of the patents cited are
available from the Commissioner of
Patents & Trademarks, Washington, DC
20231, for $.50 each. Requests for copies
of patents must include the patent
number.

Copies of the patent applications can
be purchased from the National
Technical Information Service (NTIS),
Springfield Virginia 22161 for $4.00 [8.00
outside North American Continent).
Requests for copies of patent
applications.must include that PAT-
APPL number. Claims are deleted from
patent application copies sold to the
public to avoid premature disclosure in
the event of an interference before the
Patent and Trademark Office. Claims
and other technical data will usually be
made available to serious prospective
licensees by the agency which filed the
case.

Requests for licensing information on
a particular invention should be directed
to the address-cited for the agency-
sponsor.
Douglas J. Campion,
Patent Program Coordinator National
Technical Information Serice.
U.S. Department of Agriculture, Research

Agreements and Patent Branch General
Service Division, Federal Building
Agricultural Research Service
Hyattsville, Md. 20782.

Patent 4,144,256: Antimicrobial Fatty Acid
Derivatives; filed 10 May 1978; patented
Mar. 13,1979; not available NTIS.

Patent 4,146, 650: Substituted Benzodioxan
Sweetening Compound; filed Apr. 26.1978;
patented Mar. 27,1979; not available NTIS.

Patent 4,154, 862. Method of Reducing
Bitteriess-and Off After-Taste; filed Jan. 13,
1977; patented May 15,1979; not available
NTIS.

Patent 4,157, 406. Process for Improving
Baking Properties of Unbleached Cake

Flour;, filed Feb. 15. 1977; patented June 5,
1979. not available NTIS.

Patent 4,159, 351: Process for Preparing
Mixed Bean Salads; filed Jan. 30,1978;
patented June 26,1979; not available NTIS.

U.S. Department of Energy, Assistant
General Counsel for Patents.
Washington. D.C. 20545.

Patent Application 763,164: Tape Transport
Mechanism; filed Jan. 27,1977.

U.S. Department of Health, Education and
Welfare, National Institutes of Health,
Chief, Patent Branch, Westwood
Building Bethesda, Md. 20205.

Patent Application 6-058, 287: (N-
phosphonacetyl-L-aspartato) (1.2 dlamino-
cyclohexane) platinum (I) or Alkali Metal
Salt; filed July 17,1979.

U.S. Department of the Navy, Assistant Chief
for Patents, Office of Naval Reserach.
Code 302, Arlington, VA. 22217.

Patent Application 6-051, 568: Terminated Bis
(3,4-Dicyanophenoxy) Alkanes and
Ployphthalocyanlnes Therefrom; filed June
25,1979.

Patent Application -051, 569: Perfiluorinated
Aliphatic Phenoxy Bisorthodlnitriles and
Polyphthalocyanlnes therefrom: riled June
25,1979.

Patent 4,157, 358: Fluorinated Nehork
Polymers; filed Oct. 13.1978; patented June
5,1979; not available NTIS.

[FR Do. M-39M5 Filed Z-28-79 t:45 =1]
BILNG CODE 3510-04-M

Government-Owned Inventions; Notice
of Availability for Licensing

The inventions listed below are
owned by the U.S. Government and are
available for domestic and possibly
foreign licensing in accordance with the
licensing policies of the agency-
sponsors.-.

Copies of the patents cited are
available from the Commissioner of
Patents & Trademarks, Washington, DC
20231, for $.50 each. Requests for copies
of patents must include the patent
number.

Copies of the patent applications can
be purchased from the National
Technical Information Service (NTIS),
Springfield, Virginia 22161 for $4.00
($8.00 outside North American
Continent). Requests for copies of patent
applications must include the PAT-APPL
number. Claims are deleted from patent
application copies sold to the public to
avoid premature disclosure In the event
of an interference before the Patent and
Trademark Office. Claims and other
technical data will usually be made
available to serious prospective
licensees by the agency which filed the
case.

Requests for licensing information on
a particular invention should be directed

to the address cited for the agency-
sponsor.
Douglas J. Campion,
Patent Pro Coordinator, National
Technical Informaton Service.
U.S. Department of Agriculture, Research

Agreements and Patent Branch, General
Service Division Federal Building
Agricultural Research Service,
Hyattsville, Md. 20782.

Patent 4.154.111 Cotton Dust Analyzer;, filed
Apr. 4.1978; patented May 15,1979; not
available NTIS.

Patent 4,156.742. Method of Preparing Corn
Kernel Snack Food and Product thereoL-
filed May 23,1978; patented May 29,1979;
not available NTIS.

US. Department of Energy, Assistant
General Counsel for Patents,
Washington. D.C 20545.

Patent Application 778,275: Magnetic Thin-
Film Split-Domain Current Sensor
Recorder, filed Mar. 16,1977.

U.S. Department of Navy, Assistant Chief for
Patents. Office of Naval Research, Code
302, Arlington. Va. 22217.

Patent 4,154.168: Flare Release System; filed
Feb. 13,1978; patented May 15,1979; not
available NTIS.

Patent 4,160,314: Degraining. a Three-Step
Process To Obtain Propellant Samples from
Case Bonded Motors, filed Apr. 28,1978;
patented July 10. 1979; not available NTIS.

Patent 4,160,417: Arming-Safing System for
Airborne Weapons; filed Apr. 29, 1969,
patented July 10, 1979; not available NTIS.

Patent 4.161.716: Very Low Frequency
Sonobuoy (VLF Sonobuoy]; filed Dec. 16.
1977; patented July 17,1979, not available
NTIS.

Patent 4,161,780- Spin Rate Tining System
filed June 23,1978; patented July 17, 1979;
not available NTIS.

National Aeronautics and Space
Administration, Assistant General
Counsel for Patent Matters, NASA Code
GP-Z Washington; D.C. 20546.

Patent 4,158,583: High Performance
Ammonium Nitrate Propellant; filed Dec.
16,1977; patented June 19. 1979; not
available NTIS.

Patent 4,160,601: Blocontamination and
Particulate Detection System; filed Feb. 24,
1978; patented July 10, 1979; not available
NTIS.

U.S. Department of Commerce, National
Technical Information Service, Office of
Government Inventions and Patents,
Springfield. Va. 22161.

Patent Application 6-031,706: Ultra-Black
Coating Due to Surface Morphology; filed
Apr. 20,1979.

Patent Application 6-20,359: Sampling
Circuit and Method therefor;, filed Mar. 14,
1979.

U.S. Department of Health, Education and
Welfare, National Institutes of Health,
Chief, Patent Branch. Westwood
Building. Bethesda, Md. 20205.

77231



Federal Register / Vol. 44, No. 251 / Monday, December 31, 1979 / Notices

Patent Application 969,571: Unitized Three
Leaflet Heart Valve; filed Dec. 14, 1978.

[FR Doc. 79-39676 Filed 12-28-79;, &:45 aml

BILLING CODE 3510-04-M

Government-Owned Inventions; Notice
of Availability for Licensing

The inventions listed below are
owned by the U.S. Government and are
available for domestic and possibly
foreign licensing in accordance with the
licensing policies of the agency-
sponsors.

Copies of the patents cited are
available from the Commissioner of
Patents and Trademarks, Washington,
D.C. 20231, for $.50 each. Requests for
copies of patents must include the
patent number.

Copies of the patent applications can
be purchased from the National
Technical Information Service (NTIS),
Springfield, Virginia 22161 for $4.00
($8.00 outside North American
Continent). Requests for copies of patent
applications must include the PAT-APPL
number. Claims are deleted from patent
application copies sold to the public to
avoid premature disclosure in the event
of an interference before the Patent and
Trademark Office. Claims and other
technical data will usually be made
available to serious prospective
licensees by the agency which filed the
case.

Requests for licensing information on
a particular invention should be directed
to the address cited for the agency-
sponsor.
Douglas J. Campion,
Patent Program Coordinator, National
Technical Information Service.
Department of the Army, Chief, Intellectual

Prop. Division, OTJAG, Room 21 444,
Pentagon, Washington, D.C. 20310.

Patent application 950,501: Fire-safe
hydrocarbon fuels, filed Oct. 11, 1978; not
available NTIS.

U.S. Department of the Air Force, AF/JACP,
1900 Half Street SW., Washington, D.C.
20324.

Patent application 6-011,585: Multiple-
invariant space-variant optical processing;
filed Feb. 12, 1979.

Patent application 6-017,624: Mouth mounted
accelerometer pack; filed Mar. 5, 1979.

Patent application 6-017,626: Precision fir
indexing device for wind tunnel models,
filed Mar. 5, 1979.

Patent application 6-018,697: Automatic data
restore apparatus for MNOS temporary
store memory; filed Mar. 8, 1979.

Patent application 6-020,299; Self-biased
ferrite resonators; filed Mar. 14, 1979.

Patent application 6-023,416: Uniform load
piston ring; filed Mar. 23, 1979.

Patent application 6-025,413: High-speed real
time quantizer and analog/digital
converter; filed Mar. 30, 1979.

Patent application 6-026,866: Channel sealart
compositions; filed Apr. 4, 1979.

Patent application 6-029,584: Flow-closing
bleed valve assembly; filed Apr. 12, 1979.

Patent application 6-029,585: Sense and inject
moving target indicator apparatus; filed
Apr. 12, 1979.

Patent application 6-029,586: Analysis of
lubricating oils for iron content; filed Apr.
12,1979.

Patent application 6-029,947: Continuous
wave chemically puniped atomic iodine
laser filed Apr. 13, 1979.

Patent application 6-032,809: Thermally
stable aromatic eryne polyimides; filed
Apr. 24, 1979.

Patent application 6-033,608: Method for the
preparation of alkali metal salts of
dinitromethane; filed Apr. 26, 1979.

Patent application 6-033,610: Process for
synthesizing the alkali metal salts of
dinitromethane; filed Apr. 26, 1979.

Patent application 6-036,252: Self-
determination of laser frequency; filed May
4,1979.

Patent application 612,435: Low-sheer mixing
process for the manufacture of solid
propellants; filed Sept. 10, 1975.

Patent application 688,840; Low-drag
integration of laser beam pointing device
into aircraft; filed May 27, 1976.

Patent application 936,980: An optical
plummet azimuth reference assembly filed
Aug. 25, 1978.

Patent 4,147,515: Electro-chemical sensors for
gas detection in electron tubes; filed Dec.
22, 1977, patented Apr. 3, 1979; not
available NTIS.

Patent 4,154,415: Modulating verrier flap
control system; filed Dec. 30, 1977, patented
May 15,1979; not available NTIS.

Patent 4,155,054: Microwave power limiter
using electrically thin iris; filed Nov. 23,
1977, patented May 15, 1979; not available
NTIS.

Patent 4,155,265: Interface shear transducer,
filed Mar. 30,1978; patented May 22, 1979;
not available NTIS.

Patent 4,155,308: Sabot for simulation testing;
filed Nov. 2,1977, patented May 22, 1979;
not available NTIS.

Patent 4,155,579: Rotating detent latch
mechanism; filed Oct. 7,1977: patented
May 22, 1979; not available NTIS.

Patent 4,155,780: Method for prestressing
turbine disks; filed Dec. 30, 1977; patented
May 22, 1979; not available NTIS.

Patent 4,156,514: Cylinder support assembly;
filed Mar. 23, 1978; patented May 29,1979,
not available NTIS.

Patent 4,156,878: Wideband waveguide lens;
filed Jan. 25, 1978; patented May 29, 1979;
not available NTIS.

U.S. Department of Agriculture, Research
Agreements and Patent Branch, General
Service Division, Federal Building,
Agricultural Research Service,
Hyattsville, Md. 20782.

Patent application 6-032,850: Crosslinked
starch halohydrins and their nitrogen-
containing substitution products; filed Apr.
24, 1979.

Patent application 6-034,881: Automatic
spinning strength tester; filed Apr. 30, 1979.

U.S. Department of Commerce, National
Tech. Information Service, Office of

Government Inventions and Patents,
Sprinifield, Virginia 22161

Patent 4,160,596: Document reproduction
illumination/exposure control system; filed
Oct. 18, 1977; patented July 10, 1979; not
available NTIS.

U.S. Department of the Interior, Branch of
Patents, lth and C Streets NW.,
Washington, D.C. 20240

Patent application 6-008,138: Electrical cable
coupler with rotatable protective covers;
filed Jan. 24, 1979.

Patent application 6-027,133: Pressure vent
for explosion-proof electrical enclosures;
filed Apr. 4,1979.

Patent application 6-029,592: Leaching gold
and silver ores; filed Apr. 13, 1979.

U.S. Department of the Navy, Assistant Chief
for Patents, Office of Naval Research,
Code 302, Arlington, Virginia 22217.

Patent application 6-005,256: Lattice matching
measurement device; filed Jan. 19,1970.

Patent application 6-008,055: Marine mammal
retrieval apparatus; filed Jan. 24, 1979.

Patent application 6-021,135: Apparatus for
improving the overall efficiency of a marine
screw propeller filed Mar. 10, 1979.

Patent application 6-020,803: Fluorinated
phthalontriles and polyhthalocyanlnes
therefrom; filed Apr. 4, 1979.

Patent application 6-026,982: A connector-to-
connector adapter;, filed Apr. 2, 1979.

Patent application 6-028,400: Sampled speech
compression system; filed Apr. 9, 1979,

Patent application 6-029,223: Terrain vehicle
contour measuring and storage device: filed
Apr. 11, 1979.

Patent application 6-030,586: An active rich-
power bandpass filter, filed Apr. 10, 1979.

Patent application 6-030,961: A carrier and
orispersal mechanism for a microorganlc
mosquito larvicide; filed Apr. 18, 1979,

Patent application 6-031,277: A method for
isolating a sporeforming mosquito
larvicide; filed Apr. 18,1979.

Patent application 6-033,298: Xenon fluoride
and mercury chloride photodissociatlon
lasers; filed Apr. 25,1979.

Patent application 6-033,590: Vertical seeking
aircrew escape system; filed Apr. 20, 1979.

Patent application 6-034,220: Pressure
differential seafloor corer-carrier, filed Apr.
30, 1979.

Patent application 6-034,221: A system for
placement of piles into the seafloor filed
Apr. 30, 1979.

Patent application 6-035,663: Laser annealing
tecthnigue for improving the detectivity of
detector elements in photovoltaic detector
arrays; filed May 3, 1979.

Patent application 6-039,241: Surface
elevation measuring apparatus; filed May
15, 1979.

Patent application 6-039,917: Pulse repetition
interval generator with stagger
compensation; filed May 17,1979.

Patent application 6-040,014: Pulse repetition
interval signal generator, filed May 17,
1979.

Patent application 6-042,170: Polyphony
ether-bridged polyohthalocyanino; filed
May 24, 1979.

Patent application 931-348: Shaft decoupling
device; filed Aug. 7,1978.
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Patent application944,.433: Ejected roller
shaft disconnect mechanism; filed Sept. 21,
1978. "

Patent application 952-169: Rotary shaft •
decoupling mechanism; fied Oct17,1978.

Patent application 955,542. Condition
responsive cable with benoable coaxial
sensor mount; filed Oct. 27,1978.,

Patent 4,114,137: Directional sonobuoy, filed
Dec. 19,1974; patented Sept 12,1978; not
available NTIS.

Patent 4,115,753: Fiber optic accaistic array;,
filed July 18.1977; patented Sept 19,1978;
not available NTIS.

Patent 4,123,732. Method of making tuned
resonance passive electronic fiters; filed
Jan. 31,1977; patented Oct. 31,1978; not
available NTIS.

Patent 4,128,300: Optical logic elements; filed
Sept 26,1977; patented Dec. 5,1978; not
available NTIS.

Patent 4,128,759: Fiber optic delay line filter;,
filed Nov. 21,1977; patented Dec. 5,1978;
not available NTIS.

Patent 4,131,444: Method for increasing the
strength and density of lead titanate
ceramic bodies; filed Aug. 25,1977;
patented Dec. 26,1978; not available NTIS.

Patent 4,139,403: Dinitroalkyl and
fluorodinitroalkyl silicon compounds; filed
Aug. 19,1977 patented Feb. 13,1979; not
available NTIS.

Patent 4,139,897: Fast two dimensional fourier
transform device; filed Mar. 18,1977
patented Feb. 13,1979;,not available NTIS.

Patent 4,140,057: Axisymmetric stabilized
liner implosion system; filed May 2,1978;
patented Feb. 20,1979; not available NTIS.

Patent 4,141,295: Actuation mine simulator;,
filed Feb. 13,1978; patented Feb. 27,1979;
not available NTIS.

Patent 4,142,145: Method for determining
conduction-band edge and electron affinity
in semiconductors; filed Dec. 22,1977;
patented Feb. 27,1979; not available NTIS.

Patent 4,143,299. Charged-particle beam
acceleration in a converging waveguide;
filed Feb. 22,1978; patented Mar. 6,1979;
not available NTIS.

Patent 4,143,838: Folding fin assembly detent;
filed Aug. 22,1977; patented Mar. 13,1979;
not available NTIS.

Patent 4,144,48& Investigation of near-suface
electronic properties in semiconductors by
electron beam scanning, filed Dec. 22,1977
patented Mar. 13,1979; not available NTIS.

Patent 4,144,530. Combined instrusion sensor
line; filed Nov. 17,1977; patented Mar. 13,
1979;, not available NTIS.

Patent 4,145,484: Safe high energy density
battery; filed Jan. 23.1978; patented Mar.
20,1979; not available NTIS.

Patent 4,145,713: Composite video signal field
recognition circuit; filed Aug. 29,1977;
patented Mar. 20,1979; not available NTIS.

Patent 4,145,972 Dual-mode warhead
initiation system; filed Dec. 17,1976;
patented Mar. 27,1979; not available NTIS.

Patent 4,146,329: Autoalignment system for
high power laser, filed Sept 14,1977;
patented Mar. 27,1979; not available NTIS.

Patent 4,148,032. Method and means for
defocusing engine cavity reflected energy;
filed Oct. 27,1977; patented Apr. 3,1979;
not available NTIS.

Patent 4,149,770, Single-fiber duplex coupler,
filed Nov. 21,1977; patented Apr.17,1979;
not av.lable NTIS.

Patent 4,150,341: HIh-input power laser
device; filed Dec. 28 1976; patented Apr.
17,1979; not available NTIS.

Patent 4,152,934: Vector measuring current
meter;, filed Mar. 1,1978; patented May a.
1979-, not available NTIS.

Patent 4,153,36& Electro-optical detector
protectloh device; filed Dec.12 1977;
patented May 8, 1979;. not available NTIS.

National Aeronautics and Space
Administration, Assistant General
Counsels for Patent Matters, NASA Code
GP-2, Washington, D.C. 20540.

Patent application 6-034,529: Diced tile
thermal protection for spacecrafl filed Apr.
27,1979.

V7 Do= 7D9W 9.~ ed %2-28-M "S3 a1
BILNG CODE 3510-0-M

COMMODITY FUTURES TRADING
COMMISSION

Amendments to the Platinum Futures
Contract of the New York Mercantile
Exchange-

The Commodity Futures Trading
Commission, in accordance with section
5a(12) of the Commodity Exchange Act
("Act"), 7 U.S.C. § 7a(12) (1976), as
amended by the Futures Trading Act of
1978, Pub. L No. 95-405, § 12 92 Stat.
871 (1978), has determined that the
proposed amendments set forth below
to rules 90.03, 90.05, and 90.06 of the
platinum futures contract, submitted by
the New York Mercantile Exchange, are
of major economic significance. These
amendments would establish a second
platinum grade eligible for delivery and
provide for different trading months for
this new grade than those applicable to
the current Exchange platinum contract

The amendments to rules 90.03,90.05,
and 90.06 are printed below showing
deletions in brackets and additions in
italic;
Rule 90.03 which reads:
Grade and Quality Specifications

[The minimum specifications shall be
99.8% pure platinum and platinum
metals with a minimum of 99.5% pure
platinum.]
be amended as follows:
Grade and Quality Specifications

There shall be two grades and qualy
specifications for delivery under
platinum futures contracts, one of which
is referred to as the "99.5 contract" and
the other of which is referred to as the
'99.9 contract'"

(a) 99.5 contract. The minimum
specifications shall be 99.8% pure
platinum and platinum metals with a
minimum of 99.5% pure platinum.

(b) 99.9 contract. The minimum
specifications shall be 999% pure
platinum.
Rule 90.05 which reads:
Delivery Months

[Trading shall be conducted in
contracts providing for delivery in the
months of January. April. July, October,
and such other months as may be
determined by the Board of Governors.
The Clearing House Committee shall
determine when trading in the delivery
months shall commence.]
be amended as follows:
Delivery Months

Delivery months shall be different for
the 99.5 contract and the 99.9 contract.

(a) Trading shall be conducted in 99.5
contracts for delivery in the months of
January, April, July, October and such
other months as maybe determined by
the Board of Governors.

(b) Trading shall be conducted in 99.
contracts for delivery in February, May,
August, November and such other
months as may be determined by the
Board of Governors.

The Clearing House Committee or the
Board shall determine when trading in,
the delivery months shall commence.
90.06 Prices and Fluctuations

Change subparagraph (E) of this Rule
to (F) and add a new subparagraph [E)
to read as follows:

(E) There shall be a separate settling
price for the 99.5 contract and the 99.9
contract and the maximum permissible
price fluctuations provided for in
subparogrphs (A) to (D) shall be -
determined and applied separatelyfor
each such contract. The allocation
procedure provided for in Rule 53.07(F)
shall also be applied separately for
each such contract.

Any person interested in submitting
written data, views, or arguments on
these rules should send his comments by
January 30,1980 to Ms. Jane Stuckey,
Secretariat. Commodity Futures Trading
Commission. 2033 K Street. NW..
Washington. D.C. 20581.

Issued in Washington. D.C., on December
21,1979.
Jane K. Stuckoy
Secretary of the Commission.
(WR Doc. 73-3571S FLe 12-23-7 ass am]

BLMO CODE 6351-01-M

CONSUMER PRODUCT SAFETY
COMMISSION

Privacy Act of 1974; System of
Records
AGENCY: Consumer Product Safety
Commission.

77233



Federal Register / Vol. 44, No. 251 [ Monday, December 31, 1979 / Notices

ACTION: Announcement of system of
records.

SUMMARY: The purpose of this document
is to announce the Consumer Product
Safety Commission's system of records
within the government-wide system of
records established by the Office of
Personnel Management to implement the
provisions of the Ethics in Government
Act of 1978, as amended.
FOR FURTHER INFORMATION CONTACT.
Joseph F. Rosenthal, Office of General
Counsel, Consumer Product Safety
Commission, Washington, D.C. 20207,
telephone (202) 634-7770.
SUPPLEMENTARY INFORMATION: The
Office of Personnel Management has
created a Government-wide system of
records, designated Ethics in
government financial Disclosure
Records, OPM/GOVT-4; to implement
the financial disclosure provisions of the
Ethics in Government Act of 1978, Public
Law 95-521, as amended by Public Law
96-19 and 96-28. Some of the records in
that system are maintained by the
Consumer Product Safety Commission.
The Commission is designating the
records within its custody as a separate
system of records and publishing this
notice in order to apprise the public of
their existence, and the procedures for
gaining access to them. Access
procedures reflect the new requirements
imposed by Pub. L. 95-19, an
amendment to the Ethics in Government
Act of 1978. Since notice of the
government-wide system of records has
already been published in the Federal
Register, 43 FR 60983, December 29,
1978, this Notice does not describe a
new or modified system of records.

Dated: December 21, 1979.
Sadye Dunn,
Secretary, Consumer Product Safety
Commission.

CPSC-21

SYSTEM NAME:

Ethics in Government Financial
Disclosure Records-CPSC-21.

SYSTEM LOCATION:

Office of the Secretary, Consumer
Product Safety Commission, 1111 18th
Street, NW., Washington, D.C. 20207,
and Ethics Officer for the Ethics in
Government Act, Office of the General
Counsel, Consumer Product Safety
Commission, 1111 18th Street, NW.,
Washington, D.C. 20207.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

This system contains records on
persons nominated for the position of
Commissioner of the Consumer Product

Safety Commission and on the following
CPSC employees: Commissioners;
persons in the excepted service in
positions which are of a confidential or
policy-making nature; Administrative
Law Judges; officers and employees,
including special government
employees, whose positions are
classified at grades GS-16 and above, or
at an equivalent rate under another pay
schedule; and other officers or
employees determined by the Director of
the Office of Government Ethics to be of
equal classification to GS-16.

CATEGORIES OF RECORDS IN THE SYSTEM:

This system of records contains
financial information such as: income
from salaries, honoraria, dividends, rent,
interest, trusts and capital gains;
interests in property held in a trade or
business or for investment or the
production of income; income from the
sale, exchange, or purchase of real
property or property such' as stocks and
bonds; gifts; reimbursements; liabilities
in excess of $10,000 owed to any
creditor, copies of and documents
relating to qualified blind trusts; .
information on positions held in private
organizations and on agreements with
private employers; position descriptions;
and other documents thatmay be
generated in the course of administering
the Act.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM:

Pub. L. 95-521, Ethics in Government
Act of 1978, as amended by Pub. L. 95-19
and Pub. L. 9-28.

PURPOSE:

These records are maintained to meet
the requirements of the Ethics in
Government Act of 1978, as amended,
regarding the filing of financial status
reports; such reports and related records
are required to assure compliance with
the Act and to preserve and promote the
integrity of public officials and
institutions.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

These records and information in
these records may be used:

a. To disclose any and all of the
information furnished by the reporting
official, in accordance with the
provisions of section 205 of the Ethics in
Government Act of 1978, as amended, to
any requesting person.

b. To disclose pertinent information to
the appropriate federal, state, or local
agency responsible for investigating,
prosecuting, enforcing, or implementing
a statute, rule, regulation; or order,
where the disclosing agency becomes

aware of an indication of a violation or
a potential violation of civil or criminal
law or regulation.

c. To provide information to a
congressional office from the record of
an individual in response to any Inquiry
from that congressional office made at
the request of that Individual.

d. To disclose information to another
federal agency or to a court when the
government is party to a judicial
proceeding before the court.

e. By the Office of Personnel
Management in the production of
summary descriptive statistics and
analytical studies in support of the
function for which the records are
collected or maintained, or for related
work-force studies. While published
statistics and studies do not contain
individual identifiers, in rare instances
the selection of elements of data
included in the study may be structured
in such a way as to make the data
individually identifiable by inference.

f. To disclose information to any
source when necessary t6 obtain
information relevant to a conflict-of-
interest investigation or determination.

g. By the National Archives and
Records Service (General Services
Administration] in records management
inspections conducted under authority
of 44 U.S.C. 2904 and 2908.

h. To disclose information to the
Office of Management and Budget at
any stage in the legislative coordination
and clearance process in connection
with private relief legislation as sot forth
in OMB Circular No. A-19.

i. To disclose, in response to a request
for discovery or an appearance of a
witness, information that is relevant to
the subject matter involved in a pending
judicial or administrative proceeding,

j. To disclose information to the
officials of the Office of the Special
Counsel and the Merit Systems
Protection Board when requested in
performance of their authorized duties.

k. By the Commission's Ethics Officer
for the Ethics in Government Act for the
administration and enforcement of the
Ethics in Government Act of 1978, as
amended.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

These records are maintained in file
folders.

RETRIEVABILITY:

These records are retrieved by the
names of the individuals bh whom they
are maintained.
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SAFEGUARDS:

These records are located in file
cabinets or file rooms to which only
authorized personnel have access.

RETENTION AND DISPOSAL:

These records are maintained for a
period of six years after filing, except
when filed by a nominee for
appointment as Commissioner who is
not confirmed by the Senate, in which
case the record is kept one year after the
date the nominee ceases being under
Senate consideration, or is no longer a
candidate for the office. Records are
destroyed by shredding after the
retention period.

SYSTEM MANAGER(S) AND ADDRESS:

The system manager is the Ethics
Officer for the Ethics in Government
Act, Office of General Counsel,
Consumer Product Safety Commission,.
1111 18th Street N.W. Washington, D.C.
20207.

NOTIFICATION PROCEDURE:

Individuals wishing to inquire
whether this system of records contains
information about them should contact
the Commission's Ethics Officer for the
Ethics in Government Act.

RECORDS ACCESS PROCEDURES:.

Individuals wishing torequest access
to their records should submit their
request to the Ethics Officer for the
Ethics in Government Act.

Members of the public may inspect or
receive copies of financial status reports
and position descriptions of the
government employees subject to
reporting under the Ethics in
Government Act. A written application
for access shall be submitted to the
Office of the Secretary, 1111 18th Street.
N.W., Washington, D.C. 20207, stating:
the applicant's name, occupation and
address; the name and address of any
other person or organization on whose
behalf the inspection or copy is
requested; and that the applicant is
aware of the prohibitions on obtaining
or using the report for any unlawful
purpose, for any commercial purpose
other than by news and communications
media for dissemination to the general
public, for determining or establishing
the credit rating of any individual, or for
use directly or indirectly in the
solicitation of money for any political,
charitable, or other purposes.

Application forms are available
without charge from the Office of the
Secretary.

Individuals seeking disclosure of
records of another individual which are
not generally available to the public
under the Ethics in Government Act

shall submit a request to the Office of
the Secretary in accordance with the
Commission's Procedures for Disclosure
or Production of Information under the
Freedom of Information Act (16 CFR
Part 1015, Subpart A).

CONTESTING RECORD PROCEDUR.S:

Requests for contesting records under
this system of records shall be
submitted to the Ethics Officer for the
Ethics in Government Act.

RECORD SOURCE CATEGORIES:

Information in this System of Records
Is provided by:

a. the subject individual or by a
designated person such as a trustee,
attorney, accountant, or relative.

b. Federal officials who review the
statements to make conflict-of-interest
determinations.

c. Persons alleging conflicts of interest
and persons contacted during any
investigation of the allegations.
[FR Dme ,asa- Filed 128R&45 amj
BILUNG CODE 6355-0-U

Privacy Act of 1974; Systems of
Records; Annual Publication

The Privacy Act of 1974 (5 U.S.C.
552a(e)(4)) requires agencies to publish
annually in the Federal Register a notice
of the existence and character of their
systems of records. The Consumer
Product Safety Commission last
published the full text of its systems of
records at 42 FR 48751, September 23,
1977. Since that publication, the
Commission's systems of records has
been amended by a document entitled
CPSC-20 published at 44 FR 71857,
December 12, 1979, and a document
appearing elsewhere in this issue,
entitled "Ethics in Government
Financial Disclosure Records-CPSC-
21. For the convenience of the public,
the December 12, 1979, document
appears below. The Commission's
systems of records, therefore, consists of
the material published at 42 FR 48751,
September 23, 1977, the document
appearing elsewhere in this issue, and
the following document.

The full text of the Commission's
systems of records, except for CPSC--20
and CPSC-21 mentioned above, also
appear in Privacy Act Issuances, 1978
Compilations, Volume I, page 838. This
volume may be ordered through the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, D.C. 20402. The price of
this volume is $10.25.

Dated. December 21,1979.
Sadyo E. Dunn,
Secretary ConsumerProduct Safety
Commission.

CPSC-20

SYSTEM NAME:

Field Work Tracking System--CPSC-
20.

SYSTEM LOCATION:

Consumer Product Safety
Commission, Directorate for Field
Operations, 5401 Westbard Avenue,
Washington, D.C. 20207, and the Area
Offices listed in Appendix L
CATEGORIES OF INDIDUALS COVERED BY THE

SYSTEM:L

Professional, non-managerial, staff
members of CPSC Area Offices who are
performing work assignments covered
by the system.

CATEGORIES OF RECORDS IN THE SYSTEM:

The records contain information on
work assignments performed by CPSC
Area Offices. The data includedare:
CPSC identification number of the
assigned employee; assignment
identification number;, organizational
unit initiating the assignment and Area
Office performing the assignment;
program, project and activity codes;
assignment, target, interim, and
completion dates; number of activities
performed; actual hours required to
complete the assignment; and a
narrative description of the assignment.

AUTHORITY FOR MAINTENANCE OF THE
SYSTEM.

15 U.S.C. 2051 et seq.; 44 U.S.C. 3101..

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

These records, or a compilation of
these records, are used by the
Directorate for Field Operations and its
Area Offices as a management aid to:

(a) Track the status of field
assignments

(b) Track the progress against planned
goals

(c) Compare Area Office performance
(d) Identify resource allocation

deficiencies
(e) Provide reports to top level CPSC

management on field accomplishment.
In addition, within each Area Office,

the Area Office management will use
the records, or a compilation of
information from the records, to:

(a) Assure efficient distribution of
assignments to employees.

(b) Track employees' ability to meet
target dates in relation to performance
standards.
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POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Records are stored on computer
magnetic media. Hard copies of the
records are stored at the Consumer
Product Safety Commission, Directorate
for Field Operations, 5401 Westbard
Avenue, Bethesda, Maryland 20207, and
the Area Offices listed in Appendix I.

RETRIEVABILITY.

The records may be retrieved by any
one or any combination of the data
items.

SAFEGUARDS:

Access to the computer data is
restricted to Area Office personnel and
Field Operations Directorate staff at
Headquarters through the use of
computer access passwords. Hard
copies of the records are kept in
lockable file drawers.

RETENTION AND DISPOSAU

Records are retained indefinitely.

SYSTEM MANAGER(S) AND ADDRESS:

Associate Executive Director for Field
Operations, Consumer Product Safety
Commission, 5401 Westbard Avenue,
Washington, D.C. 20207.

NOTIFICATION PROCEDURE:

Same as System Manager.

RECORD ACCESS PROCEDURES:

Same as System Manager.

CONTESTING RECORD PROCEDURES:

Same as System Manager.

RECORD SOURCE CATEGORIES:

Information in this system of records
comes from employees performing the
recorded assignments and their
supervisors.
Appendix I
Area Offices
Atlanta Area Office, 1330 West Peachtree

Street, NW., Atlanta, Georgia 30309.
Boston Area Office, 100 Summer Street, 16th

Floor, Room 1607, Boston, Mass. 02110.
Chicago Area Office, 230 S. Dearborn Street,,

Room 2945, Chicago, Illinois 60604.
Cleveland Area Office, Plaza Nine Building,

Room 520, 55 Erie View Plaza, Cleveland,
Ohio 44114.

Dallas Area Office, Room 410C, 500 South
Ervay, Dallas, Texas 75201.

Denver Area Office, Suite 938, Guaranty
Bank Bldg., 817 17th Street, Denver,
Colorado 90202.

Kansas City Area Office, Suite 1500, Traders
National Bank Bldg., 1125 Grand Avenue,
Kansas City, Missouri 64206.

Los Angeles Area Office, 3660 Wilshire
Boulevard, Suite 1100, Los Angeles,
California 90010.

Minneapolis Area Office, Room 650, Federal
Bldg., Fort Snelling, Twin Cities, Minnesota
55111.

New York Area Office, 6 World Trade
Center, Vesey Street. 6th Floor, New York,
New York 10048.

Philadelphia Area Office, 10th Floor, 400
Market Street, Philadelphia, PA 19106.

Seattle Area Office, Federal Building, Room
3240, 915 Second Avenue, Seattle,
Washington 98174.

San Francisco Area Office, Suite 500,100 Pine
Street, San Francisco, Calif. 94111.

[FR Doc. 79-3983 Filed 12-28-79; 8:45 am]
BILLING CODE 6355-01-M

DEPARTMENT OF DEFENSE

Department of the Air Force

USAF Scientific Advisory Board
Meeting
December 17,1979.

The USAF Scientific Advisory Board
Operational Test and Evaluation
Advisory Group will hold a meeting at
Kirtland Air Force Base, New Mexico,
on January 22 and 23,1980. The meeting
will convene at 8:30 a.m. and adjourn' at
4:30 p.m. on both days.

The group will receive classified
briefings on the operational test and
evaluation planned for the Wide Area
Anti-Armor Munitions program. The
meetings will be closed to the public in
accordance with section 552b(c) of Title
5, UnitedStates Code, specifically
subparagraph (1) thereof.

For further information contact the
Scientific Advisory Board Secretariat at
(202) 697-4811.
Carol M. Rose,
Air Force FederalRegister, Liaison Officer.
FR Dec. 79-3984 Filed 12-28-79; &45 aml

BILLING CODE 3910-01-M

Department of the Army

Notice of Intent To Prepare Draft
Environmental Impact Statement
October 22, 1979
AGENCY: Army Corps of Engineers, DoD,
Seattle District.
ACTION: Notice of Intent to Prepare a
Draft Environmental Impact Statement
(DEIS) for a proposed multi-purpose
project in the Snohomish River basin in
western Washington. The project is
known as the Snohomish Mediated Plan.

SUMMARY: a. ProposedAction. The
recommended plan of action presently
involves the following major project
elements: a multi-purpose dam and
reservoir on the North Fork Snoqualmie
River, levees and floodwalls to protect
the towns of North Bend and
Snoqualmie, modification of an existing
dam on the South Fork of the Tolt River

to provide flood control storage,
development of a major park at the
confluence of the three forks of the
Snoqualmie River, preservation of areas
known as the Skykomlsh Braided
Channel and the Snohomish Delta
Lobes, and purchase of development
rights and/or floodway easement along
the Snoqualmie, Skykomish and
Snohomish Rivers. The recommended
plan may provide flood damage
reduction benefits, dam safety benefits,
water supply benefits, recreation
benefits, and hydropower benefits,

As Corps studies progress, the
recommended plan may change. For
instance, it may be found that
hydropower or water supply Is not
feasible at the North Fork multi-purpose
dam, or the development of a major park
at the three forks of the Snoqualmie
River Is not in the best Interests of the
local community.

b. Alternatives. At the present time It
is likely that the only alternatives which
will be described in detail in the draft
EIS are the "no action" alternative and a
few variations of the basic
recommended plan. For instance, one of
the variations may be a dam on the
North Fork Snoqualmie which does not
have water supply benefits, or a levee
alinement for the town of Snoqualmie
which Is somewhat different than the
alinement presented in the
recommended plan. Other alternatives
outside the scope of the Mediated
Agreement and those previously
evaluated (i.e., the Middle Fork
Snoqualmie flood control dam) will be
discussed in lesser detail.

c. Public Involvement and Review.
Since 1959, Federal, State and local
agencies, and the public have been
participating in flood damage reduction
studies for the Snohomish River basin.
After a major flood in 1959, the State of
Washington requested Federal
assistance in reducing the flood hazard
within the Snohomish River basin. In
1969, the Corps completed a feasibility
study which recommended a multi-
purpose dam (flood control, recreation,
fishery enhancement) on the Middle
Fork of the Snoqualmie River; however,
Govenor Evans in 1970 objected to the
proposal and asked for further studies
with his Department of Ecology. From
1970 to 1973 Washington Department of
Ecology and the Corps conducted a joint
study to resolve environmental concerns
expressed by the Governor. In June 1973,
a joint report was issued, but In
September 1973 the Governor re-
expressed his opposition to the Middle
Fork Dam. In 1974, Governor Evans
sanctioned mediation of the disputed
flood damage reduction plan, resulting
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in the Snohomish Mediated Agreement
This Agreement consists of the
following elements: multi-purpose dam
on the North Fork Snoqualnie River,
setback levees to protect the towns of
North Bend and Snoqualmie,,
modification of the city of Seattle's
South Fork Tolt Dam, land-use
management of floodplain lands, and
purchase and development of selected
lands as pulbic paks. A Corps of
Engineers' reconnaissance report issued
in November 1976 came td the
preliminary conclusion that the
Snohomish Mediated Plan was feasible.
In 1977 Governor Ray endorsed
proceeding with detailed feasibility
studies for the Snohomish RiVer basin
and in later 1978 detailed feasibility
studies began. Numerous public
meetings have been held since 1959. A
public workshop is tentatively
scheduled for December 1979.

d. Significant Issues. The following
issues have surfaced during the'Corps'
feasibility study- (1) Is the North Fork
Snoqualmie River the best source for
additional municipal bhd industrial
water supply for the greater Seattle
metropolitan area? (2) Is there a Federal
interest in purchasing development
rights in the rural Snohomish River
basin floodplain to reduce future flood
damages? (3) Is hydropower feasible at
the proposed North Fork Dam? (4)
Would be Snohomish Mediated Plan
reduce flood damage downstream of the
city of Snoqualmie? (5) What would the
fish and wildlife losses be as a result of
construction of the North Fork
Snoqualmie Dam? These and other
concerns will be addressed in the DEIS.

e. Other EnvironmentalReview and
Consultation Requirements. Because the
recommended plan may involve the
disposal of dredged or fill material in
waters of the United States and their
adjacent wetlands, the DEIS may
contain a Section 404b evaulation.
AVAILABIUTY OF DEIS. The DEIS is
presently scheduled to become available
to the public in June 1981.
ADDRESS: Information about the
proposed action and DEIS can be
obtained by contacting. Paul Cooke or
Ron Bush, Environmental Resources
Section, Department of the Army,
Seattle District, Corps of Engineers, Post
Office Box C-3755, Seattle, Washington
98124, Telephone (206) 764-3624 (FTS
399-3624).

Dated. October 22,1979.
Maxwell B. Carpenter, Jr.,
L. Co. Corps of Engineers, Acting District
Engineer.
[FR Doe. 79-39SaS Filed 12-28-79; &45 am]
BILUNG CODE 3710-06-M

Corps of Engineers, Department of the
Army

Intent To Prepare a Draft
Environmental Impact Statement for a
Proposed Golf Course Complex by
Swan Lake Golf Corp. In Swan Pond,
Peconlc River, Great Peconic Bay, at
Manorville, Suffolk Coufity, N.Y.
AGENCY* U.S. Army Corps of Engineers,
DOD.
ACTION: Notice of Intent to Prepare a
Draft Environmental Impact Statement

SUMMARY: 1. Description of Proposed
Action. Swan Lake Golf Corporation has
requested a permit from the New York
District Corps of Engineers under
Section 404 of the Clean Water Act of
1977 to complete the construction of two
18 hole golf courses in freshwater
wetlands adjacent to Swan Pond, at
Manorville, Suffolk. N.Y. The project
involves excavation and filling of
wooded swamps and cranberry bogs
associated with Swan Pond.

The first golf course, located north of
River Road, was constructed without
prior Department of the Army
authorization.

In the construction of the existing golf
course, approximately 8,600 cubic yards
of material was excavated in the
removal of 2.5 acres of cranberry bog
and 0.2 acre of wooded freshwater
swamp for the creation of ponds.
Approximately 32.000 cubic yards of
material was used in the filling of an
additional 6.6 acres of cranberry bog
and 3.4 acres of wooded swamp for the
creation of golf course fairways. In
addition, approximately 9.6 acres of
ponds were created on the upland for
use as golf course water holes.

The second golf course as proposed
will be located south of River Road. This
proposal involves the removal (1,100
cubic yards) and filling (42,000 cubic
yards) of approximately 8.6 acres of
cranberry bog for the creation of golf
course water holes and fairways. In
addition, 10.42 acres of upland will be
excavated to create more golf course
waterholes.

The applicant also proposes to create
about 5.2 acres of new cranberry bogs at
the site.

2. Reasonable Alternatives.
a. No action.
b. Alternative project site.
c. Maintain first (existing) golf course

with no mitigation of destroyed
wetlands.

d. Maintain first (existing) golf course
and provide for various levels of
mitigation to compensate for wetlands
destroyed.

e. Construct second (proposed) golf
course with no mitigation of wetlands to
be destroyed.

f. Construct second (proposed) golf
course with various levels of mitigation
to compensate for wetlands to be
destoyed.

g. Various combinations of c, d. e, and

3. Scoping Process. a. Public
Involvement. (1) Comments from public
on Preliminary EIS scope of work
contained in public notice issued on
project.

(2) Comments at scopingmeeting.
b. Significant Issues Requiring In-

depth Analysis.
(1) Water Quality.
(2) Wetlands.
(3) Terrestrial Habitat.
(4) Fish and Wildlife.
(5) Hydrology.
(6) Historical and Archeological

Resources.
(7) Socio-Economics.
(8) Air Quality.
(9) Noise.
(10) Traffic.
(11) Flooding.
(12) Cumulative Impacts.
(13) Alternatives.
(14) Mitigating Measures.
(15) Land-Use Planning.
c. Assignments. None proposed.
d. Environmental review and

consultation. Meetings with concerned
Federal, State and local governmental
agencies as well as interested
environmental groups.

4. Scoping Meeting will be held. Date:
January 11, 1980. Tine: 10 a.m. Location:
Federal Building, 26 Federal Plaza-
Room 2038, New York, N.Y. 10007.

5. Estimate date of statement
availability. January 1981. Address:
Project Manager, Mukund Parikh. Attn:
NANOP-E, Tel. No. (212) 264-3913; EIS
Coordinator. Mario Del Vicario, Att.
NANEN-E, TeL No. (212) 264-4662; US.
Army Engineer District, New York. 26
Federal Plaza, New York. N.Y. 10007.

Dated: December17,1979.
P. A. DeScenia,
Clef Ewfneering Division-
[FR Dc. 79 e3Filed1Z-Z-M9&45 am

JL.UNG CODE 371-6-U

Defense Nuclear Agency

Scientific Advisory Group on Effects
(SAGE); Closed Meeting

Name of committee: Scientific
Advisory Group on Effects (SAGE).

Dates: February 19-22,1980.
Place: U.S. Naval Postgraduate

School, Monterey, California.
Agenda: February 19 (0845-1700),

February 20 (0830-1700). and February
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21 (0830-1700): Presentations,
Discussions and Executive Sessions on
Satellite Vulnerability and Hardening to
Nuclear Weapons Effects; February 22
(0830-1200) Discussions and Executive
Sessions on Maritime Theater Nuclear
Weapons Effects.

The presentations and discussions in
the above cited agenda will focus on
current and planned RDT&E programs
sponsored by the Defense Nuclear
Agency (DNA). Executive sessions will
be held for the primary purpose of
advising the Director, DNA as to the
adequacy of ongoing and planned
programs. All planned presentations,
discussions, and executive sessions will
include classified defense information;
therefore, under the provisions of
Sections 552b (c)(1) and (3), Title 5,
U.S.C., this meeting is closed to the
public.

For further information concerning the
meeting contact LTC Roger C. Andrews,
Attn: DDST, Headquarters, Defense
Nuclear Agency, Washington, D.C.
20305.
H. E. Lofdahl,
Director, Correspondence and Directives,
Washington Headquarters Services,
Department of Defense.
December 21. 1979.
[FR Doc. 79-39679 Filed 12-28-7M 8:45 ea l
BILWNG CODE 3810-70-M

DEPARTMENT OF ENERGY

Economic Regulatory Administration

1-75 & Warren Shell; Proposed
Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to I-
75 & Warren Shell-Leonard Tyson, 1-75
& Warren, Detroit, Michigan 48207. This
Proposed Remedial Order charges
Leonard Tyson with pricing violations in
the amount of $2,327.99, in sales of the
motor gasoline during the time period
August 1, 1979, through October 23, 1979,
in the State of Michigan.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from William
D. Miller, District Manager of
Enforcement, 324 East 11th Street,
Kansas City, Missouri 64106. On or
before January 15, 1980, any aggrieved
person may file a Notice of Objection
with the Office of Hearings and
Appeals, 2000 M Street, N.W.,
Wahington, D.C. 20461, in accordance
with 10 C.F.R. § 205.193.

Issued in Kansas City, Missouri, on the 18th
day of December 1979.
William D. Miller,
District Manager, Central Enforcement
DistricL
[FR Doc. 79-39M7 Filed 12--28-79.8:45 aml

BILLING CODE 6450-011-M

Canyon Lake Marina, Inc.; Proposed
Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
Canyon Lake Marina, Inc., of New
Braunfels, Texas. This Proposed
Remedial Order charges Canyon Lake
Marina, Inc. with pricing violations in
the amount of $825.96, connected with
the sale of certain grades of gasoline at
prices in excess of the maximum lawful
selling price for those grades of gasoline
in violation of 10 CFR 212.93.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Wayne I.
Tucker, District Manager of
Enforcement, Southwest District Office,
Department of Energy, P.O. Box 35228,
Dallas, Texas 75235-(214) 767-7745. On
or before January 15, 1980, any
aggrieved person may file a Notice of
Objection with the Office of Hearings
and Appeals, 2000 M Street NW.,
Washington, D.C. 20461, in accordance
with 10 CFR 205.193.

Issued in Dallas, Texas, on the 19th day of
December, 1979.

Wayne I. Tucker,
District Manager, Southwest District
Enforcement, Economic Regulatory
Administration
(FR Doc. 79-39755 Filed 12-28-79; 8:45 am

BILliNG CODE 6450-01

Fred Wright dba Wright's Freeway
Texaco; Proposed Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
Fred Wright dba Wright's Freeway
Texaco, 701 Choctaw, Clinton,
Oklahoma 73601. This Proposed
Remedial Order charges Wright's
Freeway Texaco with failure to either
post the maximum lawful selling price or
certification, a violation of 10 CFR
212.129(b) and with sales of certain
grades of gasoline at prices in excess of
the maximum lawful selling price for
those grades of gasoline in violation of
10 CFR 212.93.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Wayne I.
Tucker, District Manager of
Enforcement, P.O. Box 35220, Dallas,
Texas 75235, phone 214/767-7745. On or
before January 15, 1980, any aggrieved
person may file a Notice of Objection
with the Office of Hearings and
Appeals, 1000 M Street, N.W.,
Washington, D.C. 20461, in accordance
with 10 C.F.R. Section 105.193.

Issued in Dallas, Texas on the 19th day of
December, 1979.
Wayne 1. Tucker,
District Manager, Southwest District
Enforcement, Economic Regulatory
Administration.
[FR Doe. 79-39753 Flied IZ--20-7. 8:45 aml
BILLING CODE 645001

Harry Marrs, dba Expressway 66;
Proposed Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was Issued to
Harry Marrs, dba Expressway 60, 6000
N. Bryant, Oklahoma City, Oklahoma
73121. This Proposed Remedial Order
charges Expressway 66 with pricing
violations in the amount of $1,081.08,
connected with the sale of certain
grades of gasoline at prices in excess of
the maximum lawful selling price for
those grades of gasoline In violation of
10 CFR 212.93.

A copy of the Proposed Remedial
Order, with confidential Information
deleted, may be obtained from Wayne I.
Tucker, District Manager of
Enforcement, P.O. Box 35228, Dallas,
Texas 75235, phone 214/767-7745. On or
before January 15, 1980, any aggrieved
person may file a Notice of Objection
with the Office of Hearings and
Appeals, 2000 M Street, N.W.,
Washington, D.C. 20461, in accordance
with 10 CFR 105.193.

Issued in Dallas, Texas on the 19th day of
December, 1979.
Wayne I. Tucker,
District Manager, Southwest District
Enforcement, Economic Regulatory
Administration.
[FR Doc. 79-39754 Filed 1Z-28-7% 8:45 aml

BILLING CODE 6450-01-M

Hilliard Chevron Service Station;
Proposed Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed

__m .r -- ............. ._, _ ........ ...... _ .. ..
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Remedial Order which was issued to
Hilliard Chevron Service Station, 511 E.
Santa Fe, Grants, N.M. 87020. This
Proposed Remedial Order charges
Hilliard Chevron with failure to either
post the maximum lawful selling price or
certification, a violation of 10 CFR
212.129(b) and with pricing violations in
the amount of $791.46, connected with
the sale of certain grades of gasoline at
prices in, excess of the maximum lawful
selling price for those grades of gasoline
in violation of 10 CFR 212.93.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Wayne I.
Tucker, District Manager of
Enforcement, P.O. Box 35228, Dallas,
Texas 75235, phone 214/767-7745. On or
before any aggrieved person may file a
Notice of Objection with the Office of
Hearings and Appeals, 2000 M Street,
N.W., Washington, D.C. 20461, in
accordance with 10 CFR § 105.193.

Issued in Dallas, Texas on the 19th day of
December, 1979.

Wayne I Tucker,
District Manager, Southwest District
Enforcement Economic Regulatory .
Administration.
[FR Doc. 79-39752 Filed 12-28-79; 8:45 am]

BILLING CODE 6450-01-M

K. R. "Ken" Rearick, dba Clearview
Gulf Service Center, Proposed
Remedial Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Deparment of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
Clearview Gulf Service Center, 3120
Clearview Parkway, Metairie, La. 70002.
This Propbsed Remedial Order charges
Clearview Gulf Service Center with
pricing violations in the amount of
$9,330.41, connected with the sale of
certain grades of gasoline at prices in
excess of the maximum lawful selling
price for those grades of gasoline in
violation of 10 CFR 212.93.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Wayie L
Tucker, District Manager of
Enforcement, P.O. Box 35228, Dallas,
Texas 75235, phone 214/767-7745.
Within 15 days of publication of this
Notice, any aggrieved person may file a
Notice of Objection with the Office of
Hearings and Appeals, 2000 M Street,
N.W., Washington, D.C. 20461, in
accordance with 10 CFR Section 105.193.

Issued in Dallas. Texas on the 19th day of
December, 1979.
Wayne L Tucker,
DistrictManager. Southwest District
Enforcement, Economic Regulatory
Administraton.
IFR D=e 79--=73 Flded US397 845am
BIL=iNG CODE 6450-01

Domestic Crude Oil Allocation
Program; Entitlement Notice for
October 1979

AGENCY: Department of Energy,
Economic Regulatory Administration.
ACTION: October 1979 Entitlement
Notice.

SUMMARY: Under the Department of
Energy's (DOE) domestic crude oil
allocation (entitlements) program, this is
the monthly entitlement notice which
sets forth the entitlement purchase or
sale requirements of domestic refiners
for October 1979.
DATES: Payments for entitlements
required to be purchased under this
notice must be made by December 31.
1979. The monthly transaction report
specified in § 211.66(i) shall be friled with
the DOE by January 10,1980.
FOR FURTHER INFORMATION CONTACT:.
Douglas McIver (Entitlements Program

Office), Economic Regulatory
Administration. 2000 M Street. N.W., Room
61281, Washington, D.C. 20461, (202] 254-
8660.

Kristina Clark (Office of General Counsel),
Department of Energy, Forrestal Building.
Room 6A-127, 1000 Independence Avenue,
S.W, Washington, D.C. 20585, (202) 252-
6744.

SUPPLEMENTAL INFORMATION: In
accordance with the provisions of 10
CFR 211.67 relating to the domestic
crude oil allocation program of the
Department of Energy, administered by
the Economic Regulatory Administration
(ERA), the monthly notice specified in
§ 211.67(i) is hereby published.

Based on reports for October 1979
submitted to the DOE by refiners and
other firms as to crude oil receipts,
crude oil runs to stills, eligible product
imports, middle distillate imports,
eligible petroleum substitutes, and
imported naphtha utilized as a
petrochemical feedstock in Puerto Rico;
application of the entitlement
adjustment for residual fuel oil
production shipped in foreign flag
tankers for sale in the East Coast market
provided in § 211.67(d)(4); application of
the entitlement adjustments for
California lower tier and upper tier
crude oil provided in § 211.67(a)(4);
November 1979 deliveries of crude oil
for stbiage in the Strategic Petroleum
Reserve; and application of the •

entitlement adjustment for small refiners
provided in § 211.67(e), the national
domestic crude oil supply ratio for
October 1979 is calculated to be .219176.

In accordance with § 211.67(b](2]. to
calculate the number of barrels of
deemed old oil included in a refiner's
adjusted crude oil receipts for the month
of October 1979, each barrel of old oil is
equal to one barrel of deemed old oil
and each barrel of upper tier crude oil is
equal to .592634 of a barrel of deemed
old oil.

The issuance of entitlements for the
month October 1979 to refiners and
other firms is set forth in the Appendix
to this notice. The Appendix lists the
name of each refiner or other firm to
which entitlements have been issued,
the number of barrels of deemed old oil
included in each such refiner's adjusted
crude oil receipts, the number of
entitlements issued to each such refiner
or other firm, and the number of
entitlements required to be purchased or
sold by each such refiner or other firm.

Pursuant to 10 CFR 211.67(1(4], the
price at which entitlements shall be sold
and purchased for the month of October
1979 is hereby fixed at $18.27, which is
the exact differential as reported for the
month of October between the weighted
average per barrel costs to refiners of
old oil and of imported and exempt
domestic crude oil.

10 CFR 211.67(i)(4] was amended
June 27,1979, to eliminate the 21-cent
entitlement penalty on imported and
domestic exempt crude oils (44 FR
37940, June 29,1979). The removal of the
21-cent penalty became effective
beginning with August 1, 1979, crude
runs to stills.

In accordance with 10 CFR 211.67(b),
each refiner that has been issued fewer
entitlements for the month of October
1979 than the number of barrels of
deemed old oil included in its adjusted
crude oil receipts is required to purchase
a number of entitlements for the month
of October 1979 equal to the difference
between the number of barrels of
deemed old oil included in those
receipts and the number of entitlements
issued to and retained by that refiner.
Refiners which have been issued a
number of entitlements for the month of
October 1979 in excess of the number of
barrels of deemed old oil included in
their adjusted crude oil receipts for that
month and other firms issued
entitlements shall sell such entitlements
to refiners required to purchase
entitlements.

The listing of refiners' old oil receipts
contained in the Appendix reflects any
adjustments made by ERA pursuant to
§ 211.67(h).

... ..... T, I II ------
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Included in the Appendix are
entitlements issued pursuant to the
provisions of 10 CFR 211.67(a)(5) under
which ERA may approve a firm's
application for designation as a
producer of a petroleum substitute.
Archer Daniels Midland Company and
Refuse Energy Systems Company are
the only applicants thus far to receive
this designation, by order issued
August 23, 1979 (Docket No. ERA-APS-
78-2) and the final rule of November 12,
1979 (Docket No. ERA-R-79--28).

The listing contained in the Appendix
identifies in a separate column labeled
"Exceptions and Appeals" additional
entitlements issued to refiners pursuant
to relief granted by the Office of
Hearings and Appeals (prior to
March 30, 1978, the Office of
Administrative Review of the Economic
Regulatory Administration). Also set
forth in this column are adjustments for
relief granted by the Office of Hearings
and Appeals for 1975 and 1976, which
adjustments are reflected in monthly
installments. The number of
installments is dependent on the
magnitude of the adjustment to be made.
For a full discussion of the issues
involved, see Beacon Oil Company, et
aL, 4 FEA par. 87,024 (November 5,
1976).

The listing contained in the Appendix
continues the "Consolidated Sales"
entry initiated in the October 1977
entitlement notice. The "Consolidated
Sales" entry is equal to the October 1979
entitlement purchase requirement of
Arizona Fuels. The purpose of providing
for the "Consolidated Sales" entry is to
ensure that Arizona Fuels is not relieved
of its October 1979 entitlement purchase
requirement and that no one firm will be
unable to sell its entitlements by reason
of a default by Arizona Fuels. For a full
discussion of the issues involved, see
Entitlement Notice for October 1977 (42
FR 64401, December 23, 1977).

For purposes of § 211.67(d) (6) and (7),
which provide for entitlement issuances
to refiners or other firms for sales of
imported crude oil to the United States
Government for storage in the Strategic
Petroleum Reserve, the Government
made no purchases of imported crude
oil.

For the month of October 1979,
imports of residual fuel oil eligible for
entitlement issuances totaled 24,599,865
barrels.

For the month of October 1979,
imports of middle distillates eligible for
entitlement issuances totaled 2,588,152
barrels.

In accordance with § 211.67(a)(4), the
number of barrels of California lower
tier and upper tier crude oil as reported
by refiners to the DOE, and the

weighted average gravity thereof are as Part 205. Any such appeal shall be filed
follows: on or before January 30, 1980.

Issued in Washington, D.C.. on Decombor
Volumes Weighted 26, 1979.

average gravity Douglas G. Robinson,

California lower ter crude Oit- 3,351,350 21 Acting Administrator, Economic Regulatory
California upper tier crude oil - 5,157.788 25 Administration.

The total number of entitlements
required to be purchased and sold under
this notice is 22,106,969.

Based on reports submitted to the
DOE by refiners as to their adjusted
crude oil receipts for October 1979, the
pricing composition and weighted
average costs thereof are as follows:

Weighted Percentof
Volumes average total

cost volumes,

Lower ter 5.168.640 $6.65 12.0
Upper tier . 91,988,489 14.09 18.9
Exempt domestc:

Heavy oil - 8.346.387 18.34 1.7
Alaskan - 42487,001 20.71 8.7
Stripper . 51,640,888 28.25 10.6
Naval petroleum

reserve - 3.658.681 21.28 0.8
Tertiary- 254.373 19.25 0.1
Newfy do=ered-. 6,17Y.330 3278 1.3

Total domestic -26Z723.789 16.98 54.1
Imported 223,000,729 25.05 45.9

Total reported crude
oil receipts -. 485,724,518

Total reported crude
oil runs to stills-471.171,654

Total uncontrolled
(exempt domestic
and import eo') . 335,567,389

BILLING CODE 6450-0-.

20.68

24.92 69.1

'Volumes may not add due to rounding.

Payment for entitlements required to
be purchased under 10 CFR 211.67(b) for
October 1979 must be made by
December 31, 1979.

On or prior to January 10, 1980, each
firm which is required to purchase or
sell entitlements for the month of
October 1979 shall file with the DOE the
monthly transaction report specified in
10 CFR 211.66(i) certifying its purchases
and sales of entitlements for the month
of October. The monthly transaction
report forms for the month October have
been mailed to reporting firms. Firms
that have been unable to locate other
firms for required entitlement
transactions by December 31, 1979 are
requested to contact the ERA at (202)
254-3336 to expedite consummation of
these transactions. For firms that have
failed to consummate required
entitlement transactions on or prior to
December 31, 1979, the ERA may direct
sales and purchases of entitlements
pursuant to the provisions of 10 CFR
211.67(k).

This notice is issued pursuant to
Subpart G, 10 CFR Part 205. Any person
aggrieved hereby may file an appeal
with the Office of Hearings and Appeals
in accordance with Subpart H of 10 CFR

77240
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Energy Information Administration

Publication of Alternative Fuel Price
Ceilings and Incremental Price
Threshold for High Cost Natural Gas;
Correction

Corrections: To December 20, 1979,
publication (Vol. 44, No. 246).

1. On Page 75612, Column 1, Section I.
Alternative Fuel Price Ceilings, the price
for Arkansas should be 12.73 not 12.74.

2. On Page 75612, Column 3, Section
III, Item C., Listing of States by Region,
in Region A, Vermont should be added
and in Region C, Virginia should be
added.

Issued in Washington, D.C. on December
21, 1979.
Al Linden,
Deputy Administrator, Energy Information
Administration.
[FR Doec. 79-3918 Filed 12-28-79; 8:45 am]
BILLING CODE 6450-01--"

Office of Energy Research

High Energy Physics Advisory Panel;
Notice of Open Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L 92-463, 86 Stat. 770), notice is given of
the following advisory committee
meeting:

Name: High Energy Physics Advisory Panel.
DATE AND TIME: Monday, January 21,
1980-9:00 a.m.-6:00 p.m., Tuesday,
January 22,1980-9:00 a.m.-4:00 p.m.
Place: Orange Room, Central Laboratory,

Stanford Linear Accelerator Center
(SLAC), Stanford, California.

Contact: Georgia Hildreth, Director, Advisory
Committee Management, Department of
Energy, Room 8G087, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
Telephone: 202-252-5187.

Purpose of committee: To provide advice and
guidance on a continuing basis with
respect to the high energy physics research
program.

Tentative agenda: Review of the activities
and program of SLAG
Discussions of the FY 1980 and FY 1981

DOE and National Science Foundation
budgets for High Energy Physics

Discussions of the future U.S./European
cooperative and collaborative efforts in High
Energy Physics

Consideration of long-range plans, FY 1982
and beyond, for the U.S. High Energy Physics
program

Status reports on the superconducting
magnets for the Fermilab Energy Saver and
the Brookhaven ISABELLE construction
projects

The Long Range Accelerator R&D Subpanel

The Cornell University CESR and CLEO
facilities
Public participation: The meeting is open to

the public. The Chairperson of the
Committee is empowered to conduct the
meeting in a fashion that will, in his
judgment, facilitate the orderly conduct of
business. Any member of the public who
wishes to file a written statement with the
Committee will be permitted to do so,
either before or after the meeting. Members
of the public who wish to make oral
statements pertaining to agenda items
should contact the Advisory Committee
Management office at the address or
telephone number listed above. Requests
must be received at least 5 days prior to
the meeting and reasonable provision will
be made to include the presentation on the
agenda.

Transcripts: Available for public review and
copying at the Freedom of Information
Public Reading Room, Room GA-152,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C., between
8:00 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays.

Executive summary: Available approximately
30 days following the meeting from the
Advisory Committee Management Office.

Issued at Washington, D.C. on December
21, 1979.
Georgia Hildreth,
Director, Advisory Committee Management.
[FR Doec. 79-39768 Filed 12-28-7M 8:45 am)
BILWNG CODE 8450-01-M

High Energy Physics Advisory Panel,
Subpanel on Accelerator R. & D.; Open
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L 92-463, 86 Stat. 770), notice is given of
the following advisory committee
meeting:
Name: Subpanel on Accelerator R. & D. of the

High Energy Physics Advisory Panel.
Date and time: Thursday, January 17,1980-

9:00 a.m.-6:45 p.m. and from 7:45 p.m.-9:00
p.m. Friday, January 18, 1980-9:00 a.m.-
5:00 p.m.

Place: Orange Room, Central Laboratory,
Stanford Linear Accelerator Center
(SLAC), Stanford, California.

Contact: Georgia Hildreth, Director, Advisory
Committee Management, Department of
Energy, Room 8G087, 1000 Independence
Avenue SW., Washington, D.C. 20585,
Telephone: 202-252-5187.

Purpose of committee: To provide advice and
guidance on a continuing basis with
respect to the high energy physics research
program.

Tentative agenda: The status of accelerator
R. & D. at SLAC, including discussions of
superconducting radio frequency
accelerating structures and the single-pass
collider concept

The status of accelerator R. & D. at
Lawrence Berkeley Laboratory

A review of accelerator R. & D. in the USSR
A tutorial presentation on laser

acceleration of charged particle beams
Public participation: The meeting Is open to

the public. The Chairperson of the
Committee Is empowered to conduct the
meeting in a fashion that will, in his
judgment, facilitate the orderly conduct of
business. Any member of the public who
wishes to file a written statement with the
Committee will be permitted to do so,
either before or after the meeting. Members
of the public who wish to make oral
statements pertaining to agenda Items
should contact the Advisory Committee
Management Office at the address or
telephone number listed above. Requests
must be received at least 5 days prior to
the meeting and reasonable provision will
be made to include the presentation on the
agenda.

Transcripts: Available for public review and
copying at the Freedom of Information
Public Reading Room, Room GA-152,
Forrestal Building, 1000 Independence
Avenue, S.W., Washington, D.C., between
8:00 a.m. and 4:30 pm., Monday through
Friday, except Federal holidays.
Issued at Washington, D.C. on December

21, 1979.
Georgia Hildrdth,
Director, Advisory Committee Management.
[FR Doec. 79-39757 Filed 12-28-79; 8 45 am]

BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket No. ER80-1311

Alabama Power Co.; Notice of Filing

December 20, 1979.
The filing Company submits the

following:
Take notice that Alabama Power

Company on December 13,1979,
tendered for filing an Agreement with
Pea River Electric Cooperative, Inc.,
intended as a rate schedule. This
agreement provides for a capacity
decrease at Pea River Electric
Cooperative's Ozark delivery point. This
agreement provides for a capacity of
2500 KVA at 13,200 volts. This contract
was executed to only reflect a reduction
in the transformer capacity. It is not the
intent of this agreement to extend the"
terms of the existing contract for this
delivery point. Service will continue to
be provided under Rate Schedule REA-1
and the applicable revisions thereto.

Copies of the filing were served upon
Pea River Electric Cooperative, Inc.
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Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10). All such
petitions or protests should be filed on
or before January 10, 1980. Protests ivill
be considered by the Commisssion in
determining the appropriate action to be
taken, but will not serve to make -
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
SecretaY.
[FR Do. 79-97 Filed IZ--79; &45 am]

BILUING CODE 6450-01-M

[Docket No. ER8O-127]

Cliffs Electric Service Co.; Notice of

Proposed Tariff Change

December 20,1979.
The filing Company submits the

following:
Take notice that Cliffs Electric Service

Company (Service Company), on
December 10, 1979, tendered for filing a
proposed change in its Rate Schedule
FERC No. 6. The proposed change would
extend Part I (Short Term Power) of the
contract between Service Company and
the City of Marquette Board of Light and
Power from October 27,1979, to
February 1,1980. Service would be
under the same terms and conditions
provided in the contract -

The extension of the "Short Term
Power" provision in the contract is
necessary to allow Marquette additional
time to install bag filters at its coal-fir~d
generating units.

Any person desiring to be heard or to
protest said application should file a
protest or petition to intervene with the
Federal Energy Regulatory Commission,
825 North Capitol Street1 N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8,1.10. All such
petitions or protests should be filed on
or before January 10,1980. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Do- 79-3 90 Filed UZ .2-79; 4S am1

BILMUG CODE 6450-0141

[Dockets Nos. RP78-18, et aLl

El Paso Natural Gas Co., et a14 Filing of
Pipeline Refund Reports and Refund
Plans
December 20, 1979.

Take notice that the pipelines listed in
the Appendix hereto have submitted to
the Commission for filing proposed
refund reports or refund plans. The date
of filing, docket number, and type of
filing are also shown on the Appendix.

Any person wishing to do so may
submit comments in writing concerning
the subject refund reports and plans. All
such comments should be filed with or
mailed to the Federal Energy Regulatory
Commission. 825 North Capitol Street,
N.E., Washington, D.C. 20426, on or
before January 3, 1980. Copies of the
respective filings are on file with the
Commission and available for public
inspection.
Kenneth F. Plumb,
Secretary.

pendix

FaN date Company DoWa No. Typo Mrg

July 26.1979 El Paso Natural Gas Co RP78-18 Statcrnct
October 20.1979 - Algonquin Gas Tmnsmisslon Co RP76-15 Kia
November 26,1979 and D:strgas of ,asschusetts Corp CP70-ID Repot.

Decedcber3. 1979.
October 12 1979 hMontana-Dakta U les Co RP4-97 Repor.

[FR Doe. 79-39782 Filed 12-25-79-. 845 arm]

BILLING CODE 6450-01-M

[Docket No. ES80-211

Gulf States Utilities Co. Notice of
Application

December 2A 1979.
Take notice that on December 7,1979,

Gulf States Utilities Company. -
(Applicant) filed an application seeking
an order pursuant to Section 204(a) of
the Federal Power Act authorizing the
issuance of up to $100.000,000 principal
amount of First Mortgage Bonds and up
to 500,000 shares of New Preferred
Stock, via competitive bidding.

Applicant is incorporated, under the
laws of Texas with its principal
business office in Beaumont, Texas, and
is engaged in the electric utility business
in portions of Louisiana and Texas.
Natural Gas is purchased at wholesale
and distributed at retail in the City of
Baton Rouge and vicinity.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before
December 31,1979, file with the Federal
Energy Regulatory Commission.
Washington, D.C. 20426, petitions or
protests in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10).
Kenneth F. Plumb,
Secretary.
(FR DoC.79--277Fld 1Z-Z3-79 45Am]
BILUNG CODE 6"40-01-M

[Docket No. RP76-31

The Inland Gas Co., lnc4 Notice of
Motion for Extension of Interim
Curtailment Procedures

December 20,1979.
Take notice that on December 7,1979,

The Inland Gas Company, Inc. (Movant),
P.O. Box 1273, Charleston, West Virginia
25325, filed in Docket No. RP76-3 a.
motion for extension of interim
curtailment procedures to authorize
Movant to implement curtailments of
deliveries of natural gas through 1980 in
accordance with the curtailment plan
presently set forth in its FERC Gas
Tariff, First Revised Volume No. 1, all as
more fully set forth in the motion on file
with the Commission and open to public
inspection.

Movant states that its interim
curtailment plan as set forth in its July
31,1975, tariff filing and as subsequently
modified has been permitted to be
continued in effect through 1979 and
requests authorization to continue said
plan in effect through 1980. The
currently effective plan is said to
encompass precisely the same
allocation procedures that have been
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used since December 16, 1974, with the
unanimous support of its eight large
industrial customers, i.e., those
customers with maximum daily contract
quantities in excess of 300 Mcf of gas
that do not qualify for protection from
curtailment as essential agricultural
users under Part 281 of the Commission
Rules (18 CFR, Part 281]. The plan is
said to operate by allocating Movant's
gas supply deficiencies on a
proportional basis among these
customers.

The motion states that Movant has
determined an estimate of the total gas
supplies it will have available in 1980
and the deficiencies in deliveries to the
eight large industrial customers. These
customers are said to support
conditionally the continuation of the
plan during 1980. The current plan is
said to provide full protection to
residential consumers, commercial
consumers, small industrial customers,
and essential agricultural users.

Any person desiring to be heard or to
make any protest with reference to said
motion should on or before January 2,
1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10]. All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary.
IFR Doe. 79-39775 Filed 12-28-79; 8:4 am]
BILLNG CODE 6450-01-M

[Docket No. TC8O-42]

Mid Louisiana Gas Co.; Notice of Tariff
Filing

December 20,1979.
Take notice that on November 30,

1979, Mid Louisiana Gas Company (Mid
Louisiana], Twenty first floor, Lykes
Center, 300 Poydras Street, New
Orleans, Louisiana 70130 in Docket No.
TCBO-42 tendered for filing pursuant to
Order No. 55 and Section 281.302 et seq.,
of the Commission's Regulations under
the Natural Gas Policy Act of 1978
(NGPA) the following sheets of its FERC
Gas Tariff, First Revised Volume No. 1:

Third Revised Sheet No. 23f
Third Revised Sheet No. 23g

Second Revised Sheet No. 23h
The sheets are proposed to become

effective January 1, 1980.
Mid Louisiana states that the filing is

being made in accordance with the
FERC's Alternative Fuel Determination
adopted by Order No. 55 issued October
26, 1979, in Docket No. RM79-40
prescribing which fuels the C?mmssion
has determined to be economically
practicable and available as a substitute
for the essential agricultural use of
natural gas during the 1979-1980 winter
heating season and how certain
essential agricultural users of natural
gas must remove from their priority 2
entitlements those volumes of gas for
which there is an alternative fuel. Order
No. 55 implemented the provisions of
Section 401(b) of the NGPA. Mid
Louisiana further states that the tariff
sheets amend the request for Priority 2
(Essential Agricultural Use] of one
customer, Crown Zellerbach
Corporation, which has an alternative
fuel capability. Additionally, Mid
Louisiana states that it has been notified
by all other essential agricultural users
which have capacity in excess of 300
Mcf of natural gas per day that they
have no alternative fuel capabilities.

Any person desiring to be heard or to
protest said tariff filings should on or
before January 7, 1980, file a petition to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10]. All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission's Rules.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-39781 Filed 12-28-79; 8:45 am]
BILING CODE 6450-01-M

[Docket No. ER80-132]

Minnesota Power & Light Co.; Notice
of Filing

December 20, 1979.
The filing Company submits the

following:
Take notice that on December 13,

1979, Minnesota Power & Light Company
(MP&L] tendered for filing a firm power
Electric Service Agreement dated March
26, 1979 between MP&L and the City of

Pierz, Minnesota. This agreement will
supersede and replace the Electric
Service Agreement dated February 11,
1970, FERC Rate Schedule No. 9, the
term of which will expire February 9,
1980.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol St., N.E., Washington, D.C.
20426, in accordance with Sections 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10). All such petitions or protests
should be filed on or before January 10,
1980. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[ R Doc. 79-39772 Filed 12-28-7? 8:4 am]

BILNG CODE 6450-01-M

[Docket No. ER80-133]

Minnesota Power & Light Co.; Notice
of Filing

December 20,1979.
The filing Company submits the

following:
Take notice that on December 13,

1979, Minnesota Power & Light Company
(MP&L] tendered for filing a frm power
Electric Service Agreement dated March
26, 1979 between MP&L and the City of
Randall, Minnesota. This agreement will
supersede and replace the Electric
Service Agreement dated February 25,
1970, FERC Rate Schedule No. 99, the
term of which will expire April 4, 1980.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol St., N.E., Washington, D.C.
20426, in accordance with Sections 1.8
and 1.10 of the Commission's Rules of
Practice and Procedure (18 CFR 1.8,
1.10]. All such petitions or protests
should be filed on or before January 10,
1980. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
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with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-39779 Filed 12-28-R 8:45 am

.BILLING CODE 645041-1

[Docket No. ES80-22]

Missouri Power & Light Co4 Notice of
Application
December 20.1979.

Take notice that on December 10,
1979, Missouri Power & Light Company
(Applicant) filed an application seeking
an order pursuant to Section 204 of the
Federal Power Act authorizing the
issuance of short-term, unsecured
promissory notes in an aggregate
amount of $12,000,000, with final
maturities not later than December 31,
1981.

The proceeds will be used to finance
in part Applicant's construction program
to December 31, 1981. The construction
program of Applicant as now
scheduled, calls for plant expenditures
of approximately $34,052,000 for 1979,
1980 and 1981.

Any person desiring to be heard or to
make any protest with reference to the
application should on or before
December 31,1979, file with the Federal
Energy Regulatory Commission,
Washington. D.C. 20426, petitions or
protests in accordance with the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10]. All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants

parties to the proceeding. Persons
wishing to become parties to the
proceeding or to participate as a party in
any hearing therein must file petitions to
intervene in accordance with the
Commission's Rules. The application is
on file with the Commission and Is
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Do. 79-29778 Fled Z-ZS-7 &45 am]
BILLING CODE 64S041-M

[Docket Nos. G-7642, et al

Mobil Oil Corporation, et al4 Notice of
Applications for Certificates,
Abandonment of Service and Petitions
To Amend Certificates I

December 21, 1979.
Take notice that each of the

Applicants listed herein has filed an
application or petition pursuant to
Section 7 of the Natural Gas Act for
authorization to sell natural gas in
interstate commerce or to abandon
service as described herein, all as more
fully described in the respective
applications and amendments which are
on file with the Commission and open to
public inspection.

It appears reasonable and consistent
with the public interest in this case to
prescribe a period shorter than 10 days
for the filing of protests and petitions to
intervene. Therefore, any person
desiring to be heard or to make any
protest with reference to said

'Thls notice does not provide for consolidation
for hearing of the several matters covered herein.

application should on or before
December 28,1979, file with the Federal
Energy Regulatory Commission
Washington D.C. 20246, a petition to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding orto participate as a partyin
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that. pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure a hearing will be
held without further notice before the
Commission on all applications in which
no petition to intervene is filed within
the time required herein if the
Commission on Its own review of the
matter believes that a grant of the
certificates or the authorization for the
proposed abandonment is required by
the public convenience and necessity.
Where a petition for leave to intervene
Is timely filed, or where the Commission
on its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it willbe
unnecessary for Applicants to appear or
to be represented at the hearing.

- Docket No. and date Sied Applicant PurchIsr and 16=01n Prfce per M Presstm base

C-7642, D. July 10, 1979- Mobil 0 Corp. Nine Greenway Plaza-.Suto 2700. Northern Natural Gn Co.. SJ4 of Se-. 24-T34S- Ro'fooo gas for krfgaln fueL
Houston Tex. 77046. R40W, Morion Couny. Ka= (0 No. 1

WAll. and SIP. Sec. 27-04S-W. St ten
County, Kansas (kord No. 2).

C177-35, C. Oct. 15, 1979 ._ General American O1 Co., of Te=s, Meadow Transcontlnental Gas Pipe akw Cq. Mocks Nos. (2) 15.025
Building. Dallas Tex. 75208. 243 and 244. South Marsh Island North Addton.

Gtdl of UmOd=O
crmso. Sept 25.1978 Continental 0lCo. P.O. Box 2197. Houston, Tx. 8 Paso Ntrui Gas Co., San J=n Ani, San Ju n (2) 15.025

7701. County. N. Mmx
C078-924. Sept 29. 1978 - ARCO O and Gas Co., a Division of Atlantic Rich- No-thwest P'4xWa Corp.. frao-Banco Fie'd. La (2) 15.025

field Co, P.O. Box 2819. Dallas. Tex. 75221. PLata County. Colo.

'Applicant is filing under Gas Purchase Contract dated December 2.1978 amended by amendment dated October 4. 1979.

"Applicant is willing to accept the applicable national rate pursuant to Opnon No. 770. as amended.

Filing Code: A-Initial Services. B-Abandoment C--Amendment to add acrcoge. D-Ameadmeat to delete ae.r,"e. .- Toal Soceson. F-PartIal Sc-cesslto.

Kenneth F. Plumb,
Secretary.
[FR Doc. 79-13585 Filed 12-28-M 8:45 aml

BILLING CODE 6450-01-M
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[Docket No. EL80-8]

Montaup Electric Co.; Notice of
Application To Include Construction
Work In Progress In Rate Base

December 21, 1979.

The filing company submits the
following:

Take notice that on December 13, 1979
Montaup Electric Company ("Montaup")
filed a petition to include a portion of
construction work in progress ("CWIP")
in rate base in its wholesale rates to
meet a severe financial difficulty arising
from the cash requirements of its
construction program. Those rates
govern service (1) to its retail
distribution affiliates within the Eastern
Utilities Associates ("EUA") system,
Eastern Edison Company ("Eastern
Edison") and Blackstone Valley Electric
Company ("Blackstone") and (2) to four
non-affiliated customers, the Pascoag
Fire District, Newport Electric
Corporation, and the Tiverton Division
of the Narragansett Electric Company,
all in Rhode Island, and the Town of
Middleborough in Massachusetts. EUA
is a registered holding company under
the Public Utility Holding Company Act
of 1935 and owns all of the common
stock of Eastern Edison and Blackstone.
Eastern Edison in turn owns all of
Montaup's permanent securities.

Montaup states that in order to meet
its capacity needs after 1982 it has or
will acquire ownership interests in four
1150 megawatt nuclear generating units:
(1) a five percent interest in each of the
two Seabrook units scheduled to go into
service in 1983 and 1985, (2) a 4.02%
interest in the Millstone No. 3 unit
scheduled for service in 1986, and (3) a
2.15% interest in the Pilgrim No. 2 unit
scheduled for service in 1987. According
to Montaup, its cash requirements for
construction will amount to $154 million
over the period 1980-1984, more than its
present capitalization of $150 million,
and CWIP will be over half of its net
investment in plant including CWIP in
every year 1980-1985. Montaup states
that with no CWIP in rate base its
internal generation of cash will be
insufficient to enable it to finance its
construction program to completion of
the second Seabrook unit.

Montaup requests permission to
include CWIP in rate base until the
second Seabrook unit is completed and
included in Montaup's rate base as plant
in service. Montaup asks the
Commission to order an expedited
proceeding on its application and to
establish a procedural schedule that will
permit a final order on rehearing to be
issued by January 1, 1981.

Montaup states that it has served a
copy of its petition on its wholesale
customers, the Massachusetts
Department of Public Utilities and the
Rhode Island Public Utilities
Commission.

Any person desiring to be heard or to
make any protest with reference to said
filing should, on or before January 30,
1980, file with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, petitions to intervene or protests
in accordance with the requirements of
the Commission's Rules of Practice and
Procedure (18 CFR 1.8 or 1.10).

All protests filed with the Commission
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Persons
wishing to participate as a party in any
hearing therein must file petitions to
intervene in accordance with the
Commission's Rules. The documents
filed by Montaup Electric Company are
on file with the Commission and
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doe. 79-39783 Filed 12-28-79; 8:45 am)

BILUNG CODE 6450-01-M

[Docket No. CP80-125]

Natural Gas Pipeline Co. of America;
Notice of Application

December 21, 1979.
Take notice that on December 6, 1979,

Natural Gas Pipeline Company of
America (Applicant), 122 South
Michigan Avenue, Chicago, Illinois
60603, filed in Docket No. CP80-125 an
application pursuant to Section 7(c) of
the Natural Gas Act and Section 284.221
of the Commission's Regulations under
the Natural Gas Policy Act of 1978
(NGPA) for a certificate of public
convenience and necessity for blanket
authorization to transport natural gas on
behalf of other interstate pipeline
companies, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

Applicant requests blanket
authorization to transport natural gas
for other interstate pipeline companies
for terms of up to two years. It states
that it would comply with Section
284.221(d) of the Commission's
Regulations under the NGPA.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before January
4, 1980, file with the Federal Energy
Regulatory Commission, Washington,

D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by It in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therin must file a petition to
intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to Intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or If
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doe. 79-39784 Filed 12-20-70; 8:45 an
BILUNG CODE 6450-01-

[RM79-3]

Natural Gas Policy Act of 1978; Notice
of Receipt of Application for Approval
of Alternative Filing Requirements
From U.S. Geological Survey and the
State of Colorado Oil and Gas
Conservation Commission

Issued December 21, 1979:
Take notice that on November 21,

1979, the United States Geological
Survey (USGS) and the State of
Colorado Oil and Gas Conservation
Commission (Colorado) filed with the
Commission applications for approval of
alternative filing requirements pursuant
to 18 C.F.R. § 274.207.

The alternative filing requirements
sought by USGS and Colorado would
enable operators to make applications
for additional wells in Fruitland-
Pictured Cliffs, Mesaverde, and Dakota-

........... .. .......... m I !
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Morrison proration units without
repeated submittals of geological and
engineering data already on file with the
Federal Energy Regulatory Commission
pursuant to the State of Colorado's
Order No. 112-46, as ratified by the
USGS Oil and Gas Supervisor for the
Southern Rocky Mountain Area. Order
No. 112-46 permits the drilling of an
additional well on existing 320-acre
proration units, and-three additional
wells on existing 640-acre proration
units in'the Ignatio Blanco Field, La
Plata and Archuleta Counties, Colorado.

Colorado additionally submitted an
application for approval of alternative
filing requirements for additional wells
drilled pursuant to Colorado's Oil and
Gas Conservation Commission's Order
No. 232-20. This order provides for
optional drilling of an additional well in
the undrilled quarter section of each
320-acre drilling and spacing unit for
production of gas from the "T' Sand
underlying certain lands in the
Wattenberg Gas Spaced Area as
described in the orders.

The alternative filing requirements
submitted by USGS and Colorado would
replace the requirements of § 274.204[0,
of the Commission's Rules and
Regulations, 18 C.F.R. § 274.204(1).

In its application, the USGS has
requested that the Commission shorten
the usual comment period of thirty days
provided by § 274.207(c). In support of
its request USGS states that several
operators have proposed wells awaiting
the Commission's approval in the
matter.

Accordingly, any interested person
may file written comments regarding
these applications with this
Commission, 825 N. Capitol St., N.E.,
Washington, D.C. 20426 on or before
January 7,1980. All comments filed by
that date will be considered prior to the
Commission's action on the application.
Kenneth F. Plumb,
Secretary.
[FR Dac. 79-393 FiledU2-2-4t 8:45 am]
BIWNG CODE 6450-01-M

[Docket No. CP8O-131]

Northern Natural Gas Co.; Notice of
Application
December 21,1979.

Take notice that on December 10,
1979, Northern Natural Gas Company
(Applicant), 2223 Dodge Street Omaha,
Nebraska 68102, filed in Docket No.
CP80-131 an application pursuant to
Section 7(c) of the Natural Gas Act and
Section 284.221 of the Commission's
Regulations under the Natural Gas
Policy Act of 1978 (NGPA) for a

certificate of public convenience and
necessity for blanket authorization to
transport natural gas on behalf of other
interstate pipeline companies, all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.

Applicant requests blanket
authorization to transport natural gas
for other interstate pipeline companies
for periods of up to two years. It states
that it would comply with Section
284.221(d) of the Commission's
Regulations under the NGPA.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before January
4,1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene Is timely riled, or If
the Commission on its own motion
believes that a formal hearing Is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Dor- 79-3988 Filed 12

BILWNO CODE 6450-01-U

(Docket No. ERBO-135]

Otter Tall Power Co; Notice of Filing
December 20,1979.

Take notice that on December 17,
1979, Otter Tail Power Company (Otter
Tail) tendered for filing Amendment No.
1 Integrated Transmission Agreement
between Cooperative Power Association
and Otter Tail, dated September 6,1979.
Otter Tail states that this Integrated
Transmission Agreement between
Cooperative Power Association and
Otter Tail dated August 25.1967, was
originally filed October 10, 1967.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8,1.10). All such
petitions or protests shouldbe filed on
or before January 11, 1980. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this application are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FRDoC79-3=13Flied 2-Z5-78:8:45=am
BILULNG CODE 6450-01-M

[Docket No. CPB0-134]

Panhandle Eastern Pipe Line Co;
Notice of Application
December 21,1979.

Take notice that on December 12,
1979, Panhandle Eastern Pipe Line
Company (Applicant), P.O. Box 1642,
Houston, Texas 77001, filed in Docket
No. CPB0-134 an application pursuant to
Section 7(c) of the Natural Gas Act and
Section 284.221 of the Commission's
Regulations under the Natural Gas
Policy Act of 1978 (NGPA) for a
certificate of public convenience and
necessity for blanket authorization to
transport natural gas on behalf of other
interstate pipeline companies, all as
more fully set forth in the application
which is on file with the Commission to
public inspection.

Applicant requests blanket
authorization to transport natural gas
for other interstate pipeline for terms of
up to two years. It states that it would
comply with Section 284.221(d) of the

77253



Federal Register / Vol. 44, No. 251 / Monday, December 31, 1979 -/ Notices

Commission's Regulations under the
NGPA.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before January
4, 1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20456, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10] and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to a participate as a party
in any hearing therein must file a
petitioner to intervene in accordance
with the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

PECo states that this filing has been
sent to the Regulatory Commissions of
Pennsylvania, New Jersey, Maryland,
Delaware, Virginia and the District of
Columbia for their information.

Any person desiring to be heard or to
protest said application should a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8, 1.10). All such
petitions or protests should be filed on
or before January 10, 1980. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this filing are on file with the

Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doec. 79-39787 Filed 12-28-79 8:45 am)

BILWNG CODE 6450-01-M

[Docket No. ER80-134]
Philadelphia Electric Co4 Filing
December 20,1979.
The filing Company submits the
following:

Take notice that on December 14,
1979, Philadelphia Electric Company
(PECo), on behalf of the signatories to
the Extra High Voltage Transmission
System Agreement (EHV Agreement]
filed new Schedules 14.01 and 15.01
supplementing the EHV Agreement
which is on file with the Commission, to
become effective on February 15, 1980.
PECo states that the parties to this
Agreement are:
Atlantic City Electric Company.
Baltimore Gas and Electric Company.
Delmarva Power & Light Company.
Jersey Central Power & Light Company.
Metropolitan Edison Company.
Pennsylvania Electric Company.
Pennsylvania Power & Light Company.
Philadelphia Electric Company.
Potomac Electric Power Company.
Public Service Electric and Gas Company.
UGI Corporation.

PECo states that all of the parties to
the EHV Agreement have approved the
new schedules and the filing by PECo.

PECo states that the new schedules
set forth methods and procedures for
determining use, use entitlements, and
charges for use of the EHV
Transmission System for uses other than
those specified in Section 3.1 of the EHV
Agreement, by either signatories or non-
signatories; and for allocating payments
among the signatories. There is no
provision for any change in the monthly
rate for excess of investment
responsibility as previously filed.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doec. 79-39774 Filed 12-28-75; 8:45 am]

BILLING CODE 6450-01-M

[Dockets Nos. ER79-478 and ER79-479]

Public Service Co. of New Mexico;
Order Granting Rehearing In Part and
Denying Rehearing in Part

Issued: December 18,1979.
Public Service Company of New

Mexico (PNM) filed a motion for

reconsideration or clarification of the
Commission's August 28,1979 order In
the above-captioned dockets.
Additionally, a petition for rehearing
was filed by the Cities of Gallup and
Farmington, New Mexico.' On October
25, 1979, the Commission granted
rehearing for the limited purpose of
further consideration.

PNM maintains that the Commission's
rejection of its tendered CWIP rates was
improper. PNM states that If the
Commission grants the company CWIP
financial relief through 1982, as
requested in prior docketsq 2 the
company should not have to refilo for
CWIP in the future. Refillng, PNM
asserts, would delay the financial relief
that the company purportedly needs.
PNM requests that the presently
tendered CWIP rates remain on file until
the Commission acts on the prior
request for CWIP in rate base through
1982.

We find no need for rehearing
concerning the rejection of PNM's rates.
If the Commission grants PNM CWIP in
rate base through 1982, or through some
earlier date, the company, thereafter,
could file modified rates based on full-
CWIP through 1982, or such earlier date,
without a de novo showing of financial
distress. The rejection of PNM's rates at
this stage, however, without a final
Commission decision in the prior
dockets or a de nova showing of
financial need, Is proper and will not
cause any undue delay In the company's
ability to obtain financial relief if such
relief is warranted.

PNM also requests reconsideration of
the Commission's summary disposition
of the Accumulated Deferred Investment
Tax Credit (ADITC) issue. The company
argues that the balance of ADITC
should earn a return at the rate
approved for common equity rather than
the overall rate of return as the
Commission ordered In its suspension
order. Additionally, PNM contends that
even assuming the Commission assigned
the correct rate to ADITC, the
Commission erroneously eliminated the
balance of deferred credits from the
company's capitalization, effectively
inflating Its tax deduction related to
long-term debt Interest and improperly
reducing Its cost of service. 3

' Filed September 27.1979.
2 This request for CWIP relief Is currently pending

in Docket Nos. ER78-337 and ER78-330.
31f ADITC Is removed from common equity and

eliminated from the company's capital structure, the
proportionate composition of PNM's capital
structure would change. The percentage of common
equity would decrease while the ratios of long.term
debt and preferred stock would Increase. The

Footnotes continued on next page

m
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The company has presented no new
facts or legalarguments that would..-
cause us to reconsider assigning an
overall rate of return to ADrTC.4 The
-company's argument concerning the
consequences of excluding ADITC from
the capitalization, however, warrants
further discussion. The issue raised
involves the effect of eliminating ADITC
from capitalization on the company's
allowable taxes. PNM has chosen'the
second tax option contained in Section
4[6(1 of the Internal Revenue Code,
namely, the ratable flow-through option
contained in Section 46(f)(2). Under this
alternative, a ratable portion of the
outstanding AD1TC may be reflected as
a reduction to a utility's cost of service,
but the credits maynot be used to
reduce the company's rate base. Under
this second option, the Commission
recognizes two ways of treating
amounts of ADITC for purposes of
constructing a suitable capital structure:
(1) proportionate distribution of ADITC
throughout the capital structure, or (2)
elimination of AD1TC from the capital
structure. The portion of rate base
financed by ADITC would earn the
overall rate of return under either
alternative.5  .

It is true, as PNM contends, that
excluding ADITC from capitalization
will increase its weighted cost of long-
term debt. Assuming that weighted debt
cost is used to derive a synchronized
interest expense for computing the tax
component of cost of service., the

Footnotes continuedfrom last page
increase in the proportionate amount of debt, in
particular, would increase the weighted cost of debt.
'The Commission usually synchronizes weighted
debt cost and rate base in order to compute the
amount of interest deduction to be.used in
calculating the tax expense in a company's cost of
service. Thus. an increase in the weighted cost of
debt would effectively increase a company's
imputed interest deduction and reduce its allowable
tax expense.

"PNA contends that its situation is factually
distinguishable from that in Opinion No. 9.
Carolina Power ondLight Company, injmn, on the
basis of an Internal Revenue Service information
letter written to PNM and cited in Opinion No. 19. In
Opinion No. 19 we discussed the limited weight to
be accorded to such letters. We also noted that the
conclusions expressed in the information letter
appeared to contradict regulations which had been
proposed in 1972 by the IRS. In fact. subsequent to
the issuance of Opinion No. 19, the IRS formally
promulgated those regulations which clearly

-sanction the Commission's decision to allow ADITC
an overall rate of return. The new regulations under
Section 46(f) of the Internal Revenue Code, 26 U.S.C.
§ 46(f), indicate that in considering whether ADrrC
has-been used to reduce rate base: Reference shall
be made to any accounting treatmint that affects
the permitted return on investment by treating the
credit in any way other than as though it were
capital supplied by common shareholders to which
a cost of capital rate is assigned that is not less than
the taxpayer's overall cost of copitalrate . . 26
CFR § L4S--6Nb(3(ii). (Emphasis added.)

5 Carolna Power &Light Company. Opinion No.
19, issued August 2. 19M, p. 10. - -

elimination of ADITC from
capitalization would produce a greater
interest deduction, a lower imputed tax
expense, and a reduced cost of service
as compared to retaining ADITC in
capitalization. Under the tax alternative
chosen by PNM. the company's cost of
service may be reduced annually
provided the reduction is not more rapid
that ratable.6 The question, here; is -
whether the Commission's treatment of
ADITC balances, through an effect on
interest expense, reduces PNM's cost of
service by an amount greater than the
ratable reduction.

We believe our exclusion of ADITC
from capitalization does not improperly
reduce cost of service. The company
erroneously compares its'tax expense
and cost of service with ADITC
removed from capitalization to its cost
of service with ADITC in capitalization.
A more appropriate comparison is one
between the company's cost of service
with ADITC out of the capital structure,
on one hand, and on the other hand,
what PNM's cost of service would have
been if the investment tax credit were
unavailable. The exclusidh of ADITC
from capitalization, coupled with a tax
expense synchronized to weighted long-
term debt cost, results in the same
interest deduction that the company
would have realized if none of its rate
base had been financed by the tax
credit. This means that, apart from the
ratable reduction sanctioned by the tax
laws, PNM's tax allowance will be
neither lower nor higher than it would
have been in the absence of the credit.
The company's pro forma tax allowance
will not be artifically reduced; it will
simply match the appropriate capital
structure relied upon in the rate of
return, calculations.7 From this
perspective, the Commission's treatment
of ADITC does not constitute use of
ADITC to reduce PNM's cost of service
beyond the amount permitted by Section

Our ruling in this case is consistent
with our disposition of the same issue in
prior opinions. In Opinion No. 54,
Alabama Power Company,9 the
Commission rejected Alabama's

'The IRS Regulations mention a reduction of tax
expense as an example of a cost of service
reduction. 25 CFRI41-6b](2)(U).

'Of course. we only tentatively characterize the
capital structure absent ADITC as the "appropriate"
capital structure. It Is conceivable that oter
unrelated adjustments to the capital structure vd1l
be advocated during the hearing. In which case
further modifications might be warranted.

$The Company's inclusion of ADITC in
capitalization would reduce cost of service by an
amount that is less than the reduction permitted by
Section 4611)(2 of the Code. This result would give
ratepayers less than their fair share of benefits from
the tax credit.

'Docket No. E-885; issued August 1. 1979.

contention that if the typical-interest
synchronization formula is used for cost
of service, the Commission should add
ADITC to the capital structure in order
to arrive at an appropriate weighted
debt cost.10 Our decision in Caroina
Power &Light Company,"1 implicitly
reached the same conclusion. In Opinion
No. 19 the Commission sanctioned two
specific ways of treating AD1TC
balances, 2 and it implicitly rejected
other approaches; both alternatives
specified in Opinion No. 19 have the
same effect of setting the company's
interest deduction at the same level that
It would be without the investment tax
credit. Our ruling in this docket confirms
those prior decisions on the ADITC
Issue.

Gallup and Farmington request
rehearing with regard to the
Commission's decision that PNM is not
required to meetlthe Mobile-Sierra
burden of proof. The cities also request
that PNM be required to pay all costs of
refiling rates reflecting the required
treatment of ADITC.

Gallup and Farmington have not
shown any reason why we should
reconsider the company's burden of
proof with respect to its Section 206
filing In these dockets. We agree that the
company should bear the costs of
refiling its cost of service to reflect
changes in ADITC treatment because
the company tendered these instant rate
increases after the Commission had
summarily eliminated ADITC from
common equity in several proceedings.
PNM thus had notice of the
Commission's policy toward the ADITC
issue.

The Commission orders.
(1) PNM's application forrehearing

and motion for reconsideration are
hereby denied.

(2) The petition for rehearing filed by
Gallup and Farmington is hereby
granted to the extent that PNM shall
bear costs of refiling in accordance with
our summary disposition of the CWIP
and ADITC issues.

(3) Except as provided in paragraph
(2) above, the petition for rehearing filed
by Gallup and Farmington is hereby
denied.

'Alabarma urged that together with
ynchronization failure to include ADiTC In

capitalization would attribute interest to interest
free AD I=O. artiuically increasing interest expense,

'The Commission concluded- In our opinion the
Judge's determination of interest is proper and
should not be modified because of ADrrC. The staff
and Judge have not included ADITC either in the
capital structure or n the rate base. nor has it used
ADrC to reduce the rate base as it would for other
deferred taxes. Me pp. 8-9.

"See note 5. s pra.
uSee discussion. p. 3. suprm

-- I
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(4) The Secretary shall cause prompt Any person, other than the pipeline
publication of this order to be made in and the seller, desiring to be heard or to
the Federal Register. make any response with respect to these

By the Commission. protests should file with the
Kenneth F. Plumb, Commission, on or before January 4,
Secretary. 1980, a petition to intervene inaccordance with 18 CFR 1.8. The seller
[FR Doc. 70-31770 Filed IZ-28-7? &,45 sm] need not file for intervention because
BILLING CODE 645-01-M under 18 CFR § 154.940j)(4)(ii), the seller

in the first sale is automatically joined

[Docket No. GP80-42] as a party.
Kenneth F. Plumb,

Sea Robin Pipeline Co.; Notice of Secretary.
Third-Party Protests'

Issued: December 21.1979.
Take notice that in accordance with

the procedures established by the
Federal Energy Regulatory Commission
(Commission) in Order No. 23-B 2, and
"Order on Rehearing of Order No. 23-
B,"3 the Staff of the Commission
protested on October 26, 1979, the
assertion by the Sea Robin Pipeline
Company (Sea Robin) and certain
producers that the contracts identified in
its protest constitute contractual
authority for the producers to charge
and collect certain applicable maximum
lawful prices under the Natural Gas
Policy Act of 1978 (NGPA).

Staff stated that the language of the
contracts identified Appendix A of this
Notice does not constitute authority for
the producers to increase prices to the
extent claimed by Sea Robin in its
evidentiary submission.

Take further notice that Gulf States
Utilities (Gulf States) also filed a third-
party protest on November 13, 1979. Gulf
States contends that the contracts
identified in Appendix B of this notice
do not constitute the contractual
authority for the producer to increase
prices to the applicable NGPA maximum
lawful price.

Take further notice that the
associated Gas Distributors (AGD) also
filed a third-party protest on October 24,
1979. AGD contends that the contracts
identified in Appendix C of this notice
do not constitute contractural authority
for the producer to increase prices to the
applicable NGPA maximum lawful
price. The AGD protest has been
adopted and incorporated into protests
filed by the Gas Consumers Group, the
Kansas State Corporation Commission,
the Arizona Corporation Commission,
and the Cities of Magnum, Oklahoma,
and Winfield, Kansas.

'The term "third-party protest" refers to a protest
filed by a party who is not a party to the contract
which is protested.2 "Order Adopting Final Regulations and
Establishing Protest Procedure." Docket No. RM79-
22. issued June 21, 1979.3fDocket No. RM79--22, issued August 6,1979.

Appendix A

Rate schedule No., or
Producer contract date

Amoco Production C______________ 746
Sonat Exploration Co... . ... 5-15-77
Texaco Inc........ _435
Pennzoif Loulsiana & Texas Offshore 4
Pennzoil Louisiana & Texas Offshore" 6
PennZol Of & Gas Inc.. 7-2-76
Pennzoil Oil & Gas Inc.............. 6-15-77
Gulf Oil co.. . .... ...... ... 430
Amoco Production Co 667
Offshore C ." 1
Pennzoil Producing Co____________ 271
Southern Natural Gas Co". 8-26-68
Pennzoil Oil & Gas Inc 26
Pennzoil Oil & Gas Inc..______ 27
Pennzoil Ol & Gas Inc 7-7-77
Pennzoil Oil & Gas Inc________________ 7-7-77
Amoco Production Co_____________ 735
Mobil Oil Corp 522
Alminex USA Inc 7
Canadian Superior Oil, U.S., Ld 6-19-78
General Crude Oil Co..____________ 12-15-78
Sabine Production Co .... ...... 2-5-79
Superior Oil Co -203

Appendix B

Rate Contract
Producer schedule date

No.

Sonar Exploration Co _ ______ 2 - 5-15-71
Sonat Exploration Co 2 - 7-25-77
Southland Royalty CO_____________ 38 - 6-20-77
Samedan Of CO CS- 7-25-77
Newport Oil Co CS - 7-25-77
Amoco ProductionCo _ 746". 8-3-77
Amoco Production Co_______________ 746". 8-3-77
Pogo Producing Co"....... 3 - 4-20-72
Pogo Producing Co. (Pennzoil Gas & Cil, 1- 4-20-72

Inc.).
Southern Natural Gas Co F-12.- 4-26-62
Offshore Co....... 2 - 4-26-62
Amoco Production Co 674". 7-7-72
Pennzoil Producing CO 287 " 7-26-72
Amoco Production Co_ _ _ _ _ _533 - 8-21--6
Amoco Production Co - ... 533 -.- 21-68
Amoco Production Co -... .... 570 ".. 7-21-71
Texaco Inc-........ . . 472-. 4-25-72
Amoco Production Co ..... 533 -- 8-21-68
Amoco Production Co._____________ 533 .- 8-21-68
Amoco Production C ." "570 ----. 7-21-71
Pogo Producing Co. (Pennzoil Oil & Gas 12.6...".-17-77

Co.).
Pogo Producing Co. (Pennzoil Oil & Gas 11 - 6-17-77

Inc.).
Pogo Producing Co. (Pennzoli i] & Gas 9 - 7-1-76

Inc.).
Pogo Producing Co. (Pennzoil Oil & Gas 8 - 7-17-76

Inc.).
Pogo Producing Co. (Pennzoil Oil & Gas NA. 7-2-76

Inc.).
Pogo Producing Co. (Pennzoll Oil & Gas 13 - 7-2-76

Inc.).
Pennzoil Louisiana & Texas Offshore - 4 - 1-7-77
Pennzoil Louisiana & Texas Offshore - 4 - 1-7-77
Pogo Producing Co. (Pennzoil Oil & Gas 19 -6-15-77

Inc.).
Pennzoil Louisiana & Texas Offshore - 6" 6-15-77

Appendix B--Continued

Rate Contract
Producer schodule data

No.

Pennzoll Louisiana & Texas Offshore ......... ........ 0-16-77
Pogo Producing Co. (Pennzoil Oil & Gas 20..... 0-16-77

Inc.).
Pennzoil Louisiana & Texas Offshore ............ 6-16-77
Exxon Corp ...... ................ ... 601 ... 0-6-77Exxon Cr.................50a ... 1-20-71
Exxon Corp . .... ....... ............................... 507 .... 2-27-71

Pogo Producing Co. (Pennzoil Oil & Gas NA.,- 7-7-77
Inc.).

Pogo Producing Co. (Pennzoil Oit & Gas 22.... 7-7-77
Inc).

Pogo Producing Co. (Pennzoil Oil & Gas NA... 7-7-77
Inc.).

Pogo Producing Co. (Pennzoil Oil & Gas 23..... 7-7-77
Inc).

Pennol Oil & Gas. Inc ................ ...... 20.. 7-7-77
Pennzoil 0 & Gas, Inc .............. 27 ... 7-7-77
Pennzoil Louisiana & Texas Offshore, Inc. 0-...... 7-7-77

(PLATO).
Pennzoil Louisiana & Texas Offshore, Inc. 0......... 7-7-77

(PLATO).
Pennzoil Loulskana & Texas Offshore, Inc 0....... 7-7-77

(PLATO).
Pennzoil Louisiana & Texas Offshore. inc. 0....... 7-7-77

(PLATO).
Pennzoil Louisiana & Texas Offshore, Inc. 12.- 7-7-77

(PLATO).
Penrizoil Louisiana & Texas Offshore. Inc. 13.-- 7-7-77

(PLATO).ECEE, nc-... ............... 2 ..-- 3-1-77

Pinto Inc.- - ....... .......... ........ 4.. -1-77TBP Offshore C... ............................ ...... 3,-7

Cities Servce Co ................. ... 444 . -1 1-77
Pogo Producing Co. (Pennzoil Oil & Gas 2 .. ....... 4-2072

Inc.).
Mesa Offshore Co..-...... ...... CS..- 2-1-72
Mesa Offshore Co ..-......... ,..... CS.....-.. 2-1-72
Mesa Offshore Co-................................. CS ..... 2-1-72
Mobil Oil Corp ............ 509 ..... 9-20-70
Mobil 03 Corp 6.........22 ....- 7-20-77
Mobil Oil Corp .................. 522 ..... 7-20-77
Gulf Oil Corp...--. ......... .................... 430. -.- 19-71
Gulf Oil Carp al0 Gas Co10.................... 0, 6-7Southern Natural Gas Co ........ ............. F-9 .... 0-2G-60

Southern Natural Gas Co .... .. -. F-9 .... 0-20-60
Pennzoil Producing Co.. .................. 271 . . -20-60
Pennzoil Producing Co.. .............. 271 0..... -20-68
Dixilyn Corp . CS...... -26-06Offshore C......,......-- I ---.... 0-20-60
Offshore 1......1- .. .0-20-60

Amoco Production CO ..... ...... 607...10-24-60
Amoco Production Co.. -..................... 667 -... 1-24-60
Crystal Exploration & Production Co........ CS.-."1-16-60
Occidental Petroleum Corp.......... .... CS..... 1l-1-69Sprior Oil C-..... ..--....--....... 203 .... 6-10,70

Superior Ol Co .............................. 203--5-10-70
Southland Royalty Co........................... 93..... 7-10-70
Samodan Oil COrp ............................ CS.- 9-22-70
Almnex USA, Inc..-...... . .. - 7-...- -10-70
AIminex USA, Inc ................................ 7 -...... 0-10-70
Canadian Superior Oil US Ltd ...................... INA . -19-70
Sabine Production C ................................... CS .......... 2-6-70
General American Oil Co. of Texas .............. Contract

409.
Canadian Superior Oil USA Ltd .............. NA-, 0 6D-70
Amoco Production C ............................. 735 -- 7-2D-77
Amoco Production C ............................ 735.". 7-26-77
Shell Oil Co ................................. .377.....6-t0-09
General Crude Oil Co .................................... NA ..... 12-1-70
General Crude Oil C ................... NA 12-16-76
C & K Petroleum ............................................ CS........ 9-1-70
Pinto Inc ............................................. ... 0-7-77
Southem Natural Gas Co.---..............- F-17-.,- 10-1-70
Mesa Offshore Co.....----........... CS.... 2-1-72

Appendix C

Rate schodulo No. and
Producer contract date

Airinex U.SA Inc................. 7/6-19-70
Antinol U.S.A eta. .............. 154/1-14-69
Amoco Production Co. ............... 553/8-21-60
Amoco Production Co............- 667/16-24-68
Amoco Production Co ........... 570/7-21-71
Amoco Production Co............... 674/7-7-72
Amoco Production Co..,. ........... 735/7-2-77
Amoco Production CO .... "............ 746/8-3-77
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Appendix C--Continued

Rate schedule No. and
Producer contract date

C & K Petroleum Inc. - CS/3-1-78
Canadian Surperior O U.S. Ltd._ NA/6-19-78
Chevron U.SA Inc_ _ 51/7-1-69
Citiea Service Co. - 444/3-11-77
Crystal Exploration & Prod. Co- CS/10-15-68
Dbdtyaop . 1/8-26-68
Diyn Corp CS/11-4-68
Dbalyn Corp. 9/10-17-69
ECEE Inc. 2/3-1-77
Exxon Corp. 508/1-29-71
Exxon Corp. 507/2-1-72
Exxon Corp. 601/9-6-77
General American OiSCo. of Texas- 409 (No date gen)
General Crude 0S Co. - NA/12-15-78
Gulf Oil Corp. 430/8-19-71
Lousiana Land & Exploration Co-. 4110-23-69
Mesa Offshore Co. (bk 228).- CS/2-1-72
Mesa Offshore Co. (biks. 270 & 30). CS/2-1-72
Mob 0il Corp 509/9-20-76
Mobil CS Corp 522/1-28-77
Newpo.t CS/7-25-77
Occidental Petroleum Corp - CS/11-10-69
Offshore Co. 1/8-26-68
Offshore Co. 287/7-26-72
Pennzoil La. & Texas Offshore - 4/1-7-77
Pennzoil La. & Texas Offshore - 6/6-15-77
Pennzoll La. & Texa Offshore - 5/6-15-77
Pen-,oil La. & Texas Offshore - 12/7-7-77
Pennzoll La. & Texas Offshore - 137-7-77
Pennzoa La. & Texas Offshore - 817-7-77
PennzolOi & Gas Inc. - 26/7-7-77
Pennzoa OS & Gas Inc. - 2717-7-77
Pennzoil Producing Co. - 271/8-26-68
Pennzoil Producing co. - 287/7-26-72
Pinto Inc. 4/3-1-77
Pinto Inc. 3 (No date given)
POGO Producing Co. 3/4-20-72
POGO Producing Co 24-20-72
POGO Producing Co._ _ 1/4-20-72
POG0 Producing Co. 917-16-76
POGO Producing Co._ 817-16-76
POGO Producing Co. 12/6-17-77
POGO Producing Co. 11/6-17-77
POGO Producing Co. 13/2-7-76
POGO Producing Co. 19/6-15-77
POGO Producing Co.__ 20/6-15-77
POGO Producing Co. et aL NAR7-7-77
POGO Producing Co. etaL.--- NAI7-7-77
Sabine Production Co. CS/9-9-76
Samedan CS Corp. CS/7-25-77
Samedan C1 Corp. CS/9-22-78
Shell Oil Co 377/7-16-69
Sid Richardson Carb & G. Co. - 20/11-12-63
Sonat Exploration Co 2/5-15-77
Southern Natural Gas Co - F-9/8-26-68
Southern Natural Gas Co-..... F-12/4-27-72
Southern Natural Gas Co-F........---. F-17110-1-76
Southland Royalty Co. 38/6-20-77
Southland Royalty Co.- 9317-18-78
Superior 0S Co.- 203/5-19-78
TBP Offshore Company -/3-29-77
Texaco Inc. 435/8-29-68
Texaco Inc 449/10-3-69
Texaco Inc. 472/4-25-72

[FR Doe. 79-3T/94 Filed 12-2--79; 845 am]
BILING CODE 6450-01-M

[Docket No. E-8570]

Southern California Edison Co.; Notice
of Compliance Filing
December 20,1979.

Take notice that Southern California
Edison Comany on October 12,1979,
pursuant to Commission Opinion No. 55.
issued August 1, 1979, filed a revised
cost of service. Edison Company
indicates that the total resale rate of
return at the filed rates would increase
from 7.58% to 7.73%.

Any person desiring to be heard or to
protest said filing should file protest

with the Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E., Washington, D.C. 20426, in
accordance with § § 1.8 and 1.10 of the
Commission's Rules of Practice and
Procedure (18 CFR 1.8 and 1.10). All such
protests should be filed on or before
January 7,1980. Protests will be
considered by the Commission in
determining the appropriate action to be
taken. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-39M7 Fled 12-28-79 8:45am
BILUNO CODE 6450-01-

[Docket No. EL80-7]

Southeastern Power Administration v.
Kentucky Utilities Co4 Notice of
Application

December 21.1979.

The Southeastern Power
Administration (SEPA) on December 11,
1979, tendered for filing an application
for an order under subsection (a) of
Section 211 of the Federal Power Act
directing Kentucky Utilities Company
(KU) to provide certain transmission
services pursuant to Sections 211 and
212 of the Federal Power Act to SEPA on
reasonable terms and conditions.

SEPA indicates that it desires that KU
be ordered to wheel the limited quantity
of SEPA power which is available for
sale to the municipalities of
Barbourville, Bardstown, Benham,
Corbin, Falmouth, Frankfort.
Nicholasville and Paris, Kentucky.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission.
825 North Capitol Street N.E.,
Washington, D.C. 20426, in accordance
with § § 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.8. 1.10). All such petitions or protests
should be filed on or before January 21,
1980. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,

Secretary.
[FR Soc. 79-39M led U-284; a45 em]
BILUNG CODE 6450-01-M

[Docket No. CP8O-100]

Tennessee Gas Pipeline Co., a Division
of Tenneco, lnc; Notice of Application
December 21.1979.

Take notice that on November 21,
1979, Tennessee Gas Pipeline Company,
a Division of Tenneco Inc. (Applicant),
P.O. Box 2511. Houston, Texas 77001,
filed in Docket No. CP80-100 an
application pursuant to Section 7(c) of
the Natural Gas Act for a certificate of
public convenience and necessity
authorizing the transportation of natural
gas for Transcontinental Gas Pipe Line
Corporation (Transco), all as more fully
set forth in the application which is on
file with the Commission and open to
public inspection.

Applicant proposes to render a
transportation service for Transco
pursuant to an agreement with Transco
dated October 29,1979, to assist
Transco in receiving gas into its system
which Transco would purchase from
Sulpetro Limited of Calgary, Province of
Alberta, Canada. It is said that Transco
would cause volumes of gas to be
delivered to Applicant at a pointon the
United States-Canada boundary near
Niagara Falls. Ontario, where
Applicant's pipeline system
interconnects with the facilities of
TransCanada PipeLines Limited.

Applicant states it would accept up to
37,500 Mdf per day and transport and
deliver such quantities, less volumes
retained for Applicant's fuel use
requirement, for the account Transco (1)
at an existing interconnection between
the systems of Applicant and
Consolidated Gas Supply Corporation
(Consolidated) in Erie County, New
York. (2) at an interconnection between
the systems of Applicant and Transco in
Bergen County, New Jersey, and (3) at
other existing interconnections between
the systems of Applicant and
Consolidated and Applicant and
Transco, as mutually agreed to.

It is stated that for this transportation
service, Transco would pay Applicant
the aggregate of a monthly demand
charge of 14.0 cents per Mc times the
transportation quantity and a volume
charge of 11.43 cents per Mcf for gas
delivered to the Bergen County point of
delivery and 1.77 cents per Mcf for gas
delivered to all other points. It is further
stated that Applicant would retain 3.65
percent of the volumes delivered to
Bergen County and 1.2 percent of the
volumes delivered to the other points for
fuel uses.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before January
15,1980, file with the Federal Energy

..... I
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Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-39722 Filed 12-28-7;, 8:45 am]
SILUNG CODE 6450-01-

[Docket No. CP80-109]

Transcontinental Gas Pipe Line Corp.;
Notice of Application

December 21, 1979.

Take notice that on November 29,
1979, Transcontinental Gas Pipe Line
Corporation (Applicant), P.O. Box 1396,
Houston, Texas 77001, filed in Docket
No. CP80-109 an application pursuant to
Section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing: (1) the
construction and operation of facilities
to take into its certificated system
supplies of natural gas for the account of
United Gas Pipe Line Company (United),
and (2) the transportation of natural gas
on an interruptible basis for United, all
as more fully set forth in the application

on file with the Commission and open to
public inspection.

Applicant states that United would
acquire up to 1,400 dekatherms (dt)
equivalent of natural gas per day from
various wells in Hardin County, Texas,
and would arrange to have said gas
delivered to Applicant at mile post
407.71 on Applicant's 30-inch main line
in Hardin County, Texas, where
facilities of United and Applicant would
interconnect. It is said that in order to
receive said gas, Applicant would
construct and operate a tap, valve,
metering and regulating station and
other appurtenances. United, it is said,
would reimburse or cause Applicant to
be reimbursed for the installed cost of
said facilities, which is estimated to be
$24,500.

Applicant states further that it would
redeliver thermally equivalent
quantities, less quantities retained for
compressor fuel and line loss make-up,
to United at existing points of
interconnection between Applicant and
United in Calcasieu Parish, Louisiana,
(Starks), Victoria County, Texas
(Victoria), or any other mutually
agreeable interconnection between the
systems of Applicant and United. It is
asserted that for said transportation
service, Applicant initially would
receive 3.5 cents per dt equivalent of gas
transported. It is further stated that in
addition, Applicant would initially
retain 0.6 percent of the quantities
received for transportation to Starks for
compressor fuel and line loss make-up.
No retention of gas would be required
for deliveries to Victoria. Applicant
states that the subject transportation
service would remain in effect for a
primary term of one year and from year-
to-year thereafter pursuant to the
transportation agreement dated July 23,
1979, between Applicant and United.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before January
15, 1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be hold
without further notice before the
Commission or its designee on this
application If no petition to intervene Is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene Is timely filed, or If
the Commission on its own motion
believes that a formal hearing Is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, It will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doc. 79-3N1 Filed IZ-Z-79; &45 am]
BILUNG CODE 6450-01-M

[Docket No. CP80-133]

Trunkline Gas Co.; Notice of
Application
December 21,1979.

Take notice that on December 12,
1979, Trunkline Gas Company
(Applicant), P.O. Box 1642, Houston,
Texas 77001, filed in Docket No. CP80-
133 an application pursuant to Section
7(c) of the Natural Gas Act and Section
284.221 of the Commission's Regulations
under the Natural Gas Policy Act of 1078
(NGPA] for a certificate of public
convenience and necessity for blanket
authorization to transport natural gas on
behalf of other interstate pipeline
companies, all as more fully set forth In
the application which is on file with the
Commission and open to public
inspection.

Applicant requests blanket
authorization to transport natural gas
for other interstate pipeline companies
for terms of up to two years. It states
that it would comply with Section
284.221(d) of the Commission's
Regulations under the NGPA.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before January
4, 1980, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to Intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
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Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held

.without further notice before the
Commission or its designee on this
application If no petition to intervene is
filed within the time required herein. if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.
Kenneth F. Plumb,
Secretary.
[FR Doc. 7%9 Filed 12-28--M 8:45 am]

BILLING CODE 6450-01-M

[Docket No. ER80-136]

Vermont Electric Power Co., Inc.; Rate
Schedule Filing

December 21,1979.
The filing Company submits the

following:
Take notice that on December 17,

1979, Vermont Electric Power Company,
Inc. (VELCO) tendered for filing a Rate
Schedule containing a Unit Contract
between VELCO and the Municipal
Light Commission of the City of Tauntbn
(TAUNTON) of Taunton,
Massachusetts, dated as of February 9,
1979.

VELCO states that the service to be
rendered under this Rate Schedule
consists of the sale of capacity and
related energy from the Vermont Yankee
Unit for the monthly amounts and
periods as follows:

Mar. 1 to Apr. 1 to May 1 to
31.1980 Oct31. 19809ct. 31. 1981

Charges for this power will be at
VELCO's costs. Therefore, there will be
no change in the overall rate of return of
VELCO.

VELCO states that service under this
Rate Schedule will commence on March
1, 1980, and will terminate on October
31, 1981.

Copies of the filing were served upon
the Municipal Light Commission of the
City of Taunton and the Vermont Public
Service Board.

Any person desiring to be heard or to
protest said application should Me a
petition to intervene or protest with the
Federal Energy Regulatory Commission.
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with §§ 1.8 and 1.10 of the Commission's
Rules of Practice and Procedure (18 CFR
1.8, 1.10). All such petitions or protests
should be filed on or before January 14,
1980. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.
Kenneth F. Plumb,
Secretary.
[FR D=c 79-397M0 Fled 2-M7 U4S =1n
BILNG CODE 6450-01-M

Office of Assistant Secretary for
International Affairs

Proposed Subsequent Arrangement
Pursuant to Section 131 of the Atomic

Energy Act of 1954, as amended (42
U.S.C. 2160), notice is hereby given of a
proposed "subsequent arrangement"
under the Additional Agreement
Between the Government of the United
States of America and the European
Atomic Energy Community (EURATOM)
Concerning the Peaceful Uses of Atomic
Energy, and the Agreement for
Cooperation Between the Government
of the United States of America and the
Government of Sweden.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval of the
following retransfer
RTD/EU(SW}-49. transfer from Sweden to

West Germany. 2,427.884 kilograms
Uranium. containing 34.813 kilograms U--
235 (1.434%) for scrap recovery at Nukem,
Hanau. to be used for feed for enrichment
in Department of Energy facilities.
In accordance with Section 131 of the

Atomic Energy Act of 1954, as amended.
it has been determined that approval of

this retransfer will not be inimical to the
common defense and security.

This subsequent arrangement will
take effect no sooner than January 15,
1980.

For the Department of Energy.
Dated: December 21,1979.

James P. Morris,
ActIng DirectorforNuclearAffafs,
International Nuclear an d Tech nical
Progmmins
[FR Doc. 79-3 Filed Vz-2- M4 am]
BILUNG CODE 6450 1,U

Proposed Subsequent Arrangements
Pursuant to section 131 of the Atomic

Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of
proposed "subsequent arrangements"
under the Additional Agreement
Between the Government of the United
States of America and the European
Atomic Energy Community (EURATOM]
Concerning the Peaceful Uses of Atomic
Energy, and the Agreement for
Cooperation Between the Government
of the United States of America and the
Government of Sweden.

The subsequent arrangements to be
carried out under the above mentioned
agreements Involve approval of the
following retransfer.
RTD/SW(EU)-107 tranfer from West

Germany to Sweden of fuel rods containing
3,542 grams Uranium, with 102.6 grams of
U-235 (2.90%) for irradiation in the R-2
research reactor.

In accordance with section 131 of the
Atomic Energy Act of 1954. as amended.
it has been determined that approval of
this retransfer will not be inimical to the
common defense and security.

This subsequent arrangement will
take effect no sooner than January 15,
1980.

For the Department of Energy.
Dated. December 21,1979.

James P. Morris,
A cting DirectorforNuclearAffairs,
nternoationol Nuclear and Technical

Programs.
[FR Soc.79-=949 FedU1-Z8-7R 385 am]
BlLumG CODE 6450"1-1.

Office of Hearings and Appeals

Issuance of Decisions and Orders;
Week of August 20 through August 24,
1979

Notice is hereby given that during the
week of August 20 through August 24,
1979, the Decisions and Orders
summarized below were issued with
respect to Appeals and Applications for
Exception or other relief filed with the

KW ZOO 8,00O 8.000
KWH 1.100.00- 4.400.000 4.400.000
Charges S2Z000 68.000 .000

77259



Federal Register / Vol. 44, No. 251 / Monday, December 31, 1979 / Notices

Office of Hearings and Appeals of the
Department of Energy. The following
summary also contains a list of
submissions which were dismissed by
the Office of Hearings and Appeals and
the basis for the dismissal.

Appeals
Happy Valley Exxon, Lochgelly, W. Va.,

DEA-0483, motor gasoline
Happy Valley Exxon filed an Appeal from

an Assignment Order which was issued to
the firm by DOE Region III. In its Appeal,
Happy Valley maintained that the volume of
motor gasolene which was assigned to the
firm was based upon errors of fact and law.
In considering the Appeal, the DOE found
that the Assignment Order was factually
correct and that the Order had been issued in
conformance with guidelines which the ERA
had promulgated with respect to such
matters. Accordingly, the Appeal was denied.
National Distillers and Chemical Corp.,

Washington, D.C., DFA-0556, Freedom of
Information

National Distillers & Chemical Corporation
filed an Appeal from a partial denial by the
Assistant Administrator for Enforcement of
the Economic Regulatory Administration of a
Request for Information which the firm had
submitted under the Freedom of Information
Act (the FOIA). In considering the Appeal,
the DOE found that the Assistant
Administrator acted correctly in withholding
an intra-agency memorandum under
Exemption 5 of the FOIA. The DOE also
determined that the document does not
contain segregable and releasable factual
material and that the public interest does not
favor its release. Accordingly, the Appeal
was denied.
National Helium Corp., Washington, D.C.,

DFA-0503, Freedom of Information
National Helium Corporation filed an

Appeal from a partial denial by the Director
of Freedom of Information and Privacy Acts
Activities of a Request for Information which
the firm had submitted under the Freedom of
Information Act (the FOIA). In considering
the Appeal, the DOE found that the Director
had acted correctly in withholding under
Exemption 5 certain of the documents which
were initially requested. The DOE also
determined that none of these documents
contain segregable, factual material which
should be released and that the public
interest does not favor release of the
documents. Accordingly, the Appeal was
denied.

Requests for Exception
Glickman, Inc., McPherson County, Kans.

DEE-2211, crude oil
Glickman, Inc. filed an Application for

Exception from the provisions of 10 CFR, Part
211, Subpart D, in which the firm sought
permission to sell the crude oil produced from
the Brock Lease, located in McPherson
County, Kansas, at upper tier ceiling prices.
In considering the request, the DOE found
that exception relief was necessary to
provide the applicant with an economic
incentive to continue production at the Brock
Lease.

Beatrice Smolen, Los Angeles, Calif., DEE--
7548, temperature restriction

Beatrice Smolen filed an Application for
Exception from the provisions of 10 CFR, Part
490 in which she sought permission for her
employer to lower its office temperature to
70'F. In considering the request, the DOE
found that exception relief was necessary to
stabilize Mrs. Smolen's medical condition.
Accordingly, exception relief was granted.

United Refining Co., Warren, Pa., DEL-0267,
DES-0267 motor gasoline

United Refining Company filed an
Application for Exception from the provisions
of 10 CFR 212.83(c)(1)[B] in which the firm
sought to market Gasohol as a separate
category and grade of gasoline for purposes
of passing through the cost of alcohol
components of that gasoline. In considering
the request, the DOE found that exception
relief was necessary to provide the firm with
an economic incentive to market GasohoL
Accordingly, exception relief was granted.

Requests for Stay

Harveyl. Bean, Erie, Pa., DRS-0274; DRS-
0301 motor gasoline

Harvey J. Bean filed Applications for Stay
from the requirement that he reduce his retail
selling prices for motor gasoline pursuant to
two Interim Remedial Orders for Immediate
Compliance issued by the Northeast District
of the Office of Enforcement of the ERA. In
considering the Applications, the DOE
determined that in view of a recent change in
the regulation, Bean would be unable to
charge a substantial portion of his maximum
lawful selling prices if he were required to
comply with the provisions of the IROICs.
Bean's stay requests were therefore granted.
Exxon Co., U.S.A., Houston, Tex., DRS-0570,

crude oil
Exxon Company, U.S.A. filed an

Application for Stay from an Ancillary Order
which was issued to the firm by the
Southwest Enforcement District of the ERA.
In the order, the Southwest District directed
Exxon to withhold a portion of the production
and sales revenues from the G. Maberry
property and to remit this amount to the ERA.
In considering the Application, the DOE
determined that the granting of a Stay
pending consideration of an ancillary order is
analogous to a remedial order, and that
Exxon's Appeal would be consistent with
DOE precedent regarding remedial orders.
Exxon's stay request was therefore granted.

Interim Orders
G. W, Tinnin; Petro- Wash, Inc.; National

Association of Texaco Wholesalers, Inc.,
Atlanta, Ca., DEN-0004, motor gasoline

G. W. Tinnin, Petro-Wash, Inc., and the
National Association of Texaco Wholesalers,
Inc. filed an Application for Temporary
Exception from the provisions of 10 CFR. Part
211, in which the firms sought an increased
allocation of motor gasoline for themselves
and for two classes of wholesale purchaser-
resellers. In considering the request, the DOE
found that the firms had failed to satisfy the
criteria for temporary exception relief set
forth in 10 CFR 205.125(b). Accordingly,
temporary exception relief was denied.

The following firms were granted Interim
Exception relief which implements the relief
which the DOE proposed to grant in an order
issued on the same date as the Interim Order.

Company Name, Location, and Casa No.
Sierra Army Depot Post Restraurant, Herlong,

CA-DEN-4363
Glenn Dobbs Oil Co., Collinsville, OK-DEN-

4211
White Oil Distributors, Dallas, TX-DEN-

3853
Checker Cab Company, Las Vegas, NV-

DEN-2847

Petitions Involving the Motor Gasoline
Allocation Regulations

The following firms filed Applications for
Exception, Stay, and/or Temporary Stay from
the provisions of the Motor Gasoline
Allocation Regulations. The requests, If
granted, would result in an increase In the
firms' base period allocation of motor
gasoline. The DOE Issued Decisions and
Orders which determined that the requests be
granted:

Company Name, Location, and Case No.
State of New Jersey (N.J. Highway Authority),

New Jersey-DEE-7485, DXE-7169
Callotex Delaware, Inc., Middletown, DE-

DEE-5222
The following firms filed Applications for

Exception from the provisions of the Motor
Gasoline Allocation Regulations. The
requests, if granted, would result In an
increase in the firms' base period allocation
of motor gasoline. Since there were no
objections filed, the DOE issued a Decision
and Order which finalized the Proposed
Decision and Order issued in each case:

Company Name and Case No.
AIA Exxon-DEE-2426
Airport Exxon-DEE-2939
Alamo Expressway Service Station-DEE-

2750
B & 0 Shell Service-DEE-2553
Bassett's 68 Service-DEE-4510
Bill's Amoco-DEE-3685
Bingo Exxon-DEE-726
Bird Road Exxon Service Center-DEE-32 8
Boggs Exxon-DEE-3105
Brentwood Exxon-DEE-2363
Bud Wolfe's Arco Mini Market-DEE-3397
C & B Exxon-DEE--4520
Caldwells Service-DEE-3291
Castro Valley Enterprises--DEE-3049
Chapman, Kenneth-DEE-3005
Cheatham Oil Company-DEE-5507
Circle S Service-DEE-2531
Colonial Shell Service, Inc.-DEE-3250
Colony West Gulf-DEE-4579
Corondolet Corp.-DEE-2943
Corvo's Service Station-DEE-2730
Crest Int'l Petroleum Corp.-DEE-2450
Dauphin & Sage Shell-DEE-2543
Deacon Corner Service Station-DEE-2278
Degrood Bulk Oil-DEE-2827
Du-Cor Service Station-DEE-2828
Dupont Arco--DEE-5357
Ellett, Charles F.-DEE-4181
Farel Little Oil Company, nc,-DEE-2027
Food, Inc.-DEE-3094
Gallian Tire Company-DEE--2430
George Adamian Texaco-DEE-M521
Given's Exxon-DEE-i116

&l . .. .. ............. __ if m ............. .
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Glover Oil Company-DEE-2534-
Gottlier Corporation-DEE-2269
Hampton Park Exxon-DEE-2732
Holiday Foods, Inc.-DEE-3752
Hondo Oil Company, Inc.-DEE-2782
Hull Oil Company-DEE-4200
J & B Automotive-DEE-3783
John & Sharon Volk's Arco--DEE-3760
Johnson's Arco Mini Market-DEE-3939
Keahey's Friendly Service-DEE-3209
Kenwood Citgo Station-DEE-2582
Kimmick Oil Company-DEF-2634
Manchester Shell-DEF-3541
Marblehead Services, Inc.-DEE-2471
Marina Carwash-DEE-3476
Mason Valley Petroleum Dealers-DEE-5144
Matthews Exxon-DEE-2456
McDaniels Grocery & Meat Market-DEE-

5933
Olsen, Melvin-DEE-3227-
Peck's Arco Mini Market-DEE-5911
Pensacola Petroleum Company-DEF-3030
Petco Oil Company, Inc.-DEE-4042
Pine Grove Exxon-DEE-5051
Port Oil Company, Inc.-DEE-2867
Priebe Bros. Oil Company-DEE-2266
Rapid Service Oil-DEE-2373
Reeves, Ray W.-DEF-3550
Rex Oil Company-DEE-2418
River Oil Company-DEE-2348
Rocket Oil Company-DEE-5056
S & S Petroleum Sales-DEE-3335
Sav-Mor Oil Company-DEE-3170
Sea Shell Car Wash-DEE-2823
Skip's Mobil--DEE-2510
Steve's Gulf Service-DEE-2574
Strother, R. C.-DEE-2301
Terry's Mobil-DEE-2900
Tom's Village Arco-DEF-3181
Tucson Fuel Company, Inc.--DEE-2557
Visch's Chevron Service--DEE-2813
W. Broward Phillips "68" Service-DEE-2991
Walters North Bellmore-DEE-3344
Woody's Truck Stop--DEE-3823
Yosemite Gas & Oil-DEE-3345
Zarda Brothers Dairy, Inc.-DEE-5747

Dismissals
The following submissions were dismissed

without prejudice to refiling at a later date:
CompanyName and Case No.

B. J. E. Car Wash-DEE-4196; DES-4196
Desbrens Automotive Towing-DEE-2402;

DES-2402
Holiday Oil Company-DEE-4119
Old Fort Exxon-DEE-4571
Marathon Oil Company-DST-0508 through

DST-0516
Blakely's Automotive-DEE-5247 -
Brook Plaza Exxon-DEE-6305; DES-6305;

DST-6305
Carl's Service-DEE-5244
Charlie's Amoco-DEE-6500
E-Z Shop, Inm-DEE-4599
Jim's Pine St. Mobil-DEE-4917
John C. Resetar-DEE-7766
Max Oil Company-DEE-6335
Patrick J. Nugent-DEE-5147
Arie's Arco-DEF-6804
Atlantic Richfield-DEE-0320
Richard Cox Arco-DEE-173
Rose's Oil Service-DEE-7293
Scott's Mini-Market-DEE-7480; DES--7480
T. C. Williams Oil--DEF-3055
Talbot Perkins Children's Services-DEE-

7753

Cooper Ltd.-DEE-6672
Domenico Natale-DEE-5630
Ernest J. Short & Son-DEE-3093
L A. Legg & Co.DEE-7616
Marathon Oil Company-DES-0471: DST-

0471; DES-0473 DST--047; DES-04
through DES--0477; DST-0-74 through DST-
0477; DES-0478; DST-078; DES-0479;
DST-O479 DES-0481; DST-0481; DES-G92;
DST-0492

A & M Pet. Co,-DEE-3032: DST-3033
Abraham Oil Company-DEE-6574
C. ]. Holt-DEE-6213
Carson Mini Market-DEF-4649, DES-4649
Clark's Exxon-DEE-6520
Draper Fuel Co., Inc.-DEE-710
Earl E. Wall-DXE-209S
Energy Decisions, Inc.-DEE-6714; DES-6714
Howie's Oil, Inc.-DEE-2767
J. R. Sousa & Sons-DEE-0502
Kobelssi Automotive--DEE-7477
Maxwell Enterprises-DEE-6246
Pioneer Companies-DEE-4973
Cedar Bluff Gulf-DEE-6634
Charles F. Argon & Co.-DEE-5749
Cincinnati Yellow Cab-DEE-681
Dodge City Public Library-DEE-891
Donald P. Landry-DEE-5545
State of Connecticut-DEE-6910
West Virginia Dept. of Culture and History-

DEE-7648
Nault Tire & Battery Shop-DEE-5659
Ridgewood Shell-DEE-6670

Copies of the full text of these
Decisions and Orders are available in
the Public Docket Room of the Office of
Hearings and Appeals, Room B-120,
2000 M Street, N.W., Washington, D.C.
20461, Monday through Friday, between
the hours of 1:00 p.m. and 5:00 pm.,
e.s.t., except Federal holidays. They are
also available in EnergyMnogemen"
Federal Energy Guideines, a
commercially published loose leaf
reporter system.
Melvin Goldstein,
Director, Office of Hearings andAppeats.
December 18,1979.
[FR Dc. 79-3747 Filed IZ-Za-79; a&4S =
BILLING CODE 6450-01-

ENVIRONMENTAL PROTECTION

AGENCY

[FRL 1381-6]

Comments on Environmental Impact
Statements
AGENCY: Environmental Protection
Agency (EPA). Office of Environmental
Review (A-104).
ACTION: Public Notice of EPA comments
on environmental impact statements.

SUMMARY: Pursuant to section 309(b) of
the Clean Air Act, when EPA
determines a Federal agency action is
unsatisfactory from the standpoint of
health, welfare, or environmental
quality, such determination should be
published and the action referred to the

Council on Environmental Quality
(CEQO. The purpose of this notice is to
Inform the public of EPA's section 309(b)
determination on the Federal Highway
Administration (FHWA) project relating
to the final design of the Connecticut
portions of 1-84 between Hartford,
Connecticut and Providence, Rhode
Island.
FOR FURTHER INFORMATION CONTACT
William Hedeman, Office of
Environmental Review (A-104). EPA,
401 M Street, S.W., Washington, D.C.
20460; telephone 202/755-0777; or
William Adams, Regional
Administrator, Region L EPA, JFK
Federal Building, Boston.
Massachusetts; telephone 6171223-7210.
INFORMATiON EPA reviewed the final
environmental impact statements (EISs]
prepared by FHWA to proceed with
final design of the Connecticut portions
of 1-8- between Hartford and
Providence and determined that the
Connecticut portions of I-84 would
result in traffic and development with
environmentally unsatisfactory
degradation and risk to the Scituate
Reservoir, which is the major supply of
drinking water for Rhode Island. EPA
also found that the FHWA's segmental
approach to past and current
environmental assessment has
precluded adequate analysis of the
impacts which a project in Connecticut
can have in Rhode Island. Furthermore,
EPA found that this road is likely to spur
development in eastern Connecticut and
that the final EIS did not adequately
consider the impacts of such
development.

EPA notified the Department of
Transportation that, because this
proposal is environmentally
unsatisfactory, the matter will be
referred to CEQ pursuant to section
309(b). EPA requested that no action be
taken to implement his decision until
CEQ acts on this referral. EPA also
requested that the approval of two of
the there EIS's on 1-84 be revoked. (EPA
did not object to the 1-86/1-84 connector
in East Hartford). EPA asked for an
overview EIS analyzing alternative
corridors in Connecticut which would
facilitate development of a Rhode Island
corridor which would avoid the
watershed. Finally, EPA recommended
that this analysis be conducted in light
of the President's August 2.1979
memorandum to the Secretary of
Transportation. That memo directed the
Secretary to reorient DOT's program
and projects to promote energy
conservation, to discourage urban
sprawl to rehabilitate existing
transportation facilities to strengthenthe urban cores, and to mitigate the
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adverse impacts of transportation
projects on the environment

Dated: December 26,1979.
William N. Hedeman, Jr.,
Director, Office of EnvironmentalReview.
(FR Doec. 79-39721 Filed 1-28-7. 8.45 am]
BILUNG CODE 6560-01-M

FEDERAL COMMUNICATIONS
COMMISSION
[BC Docket No. 79-330, File No. BPH-
10911, et al.]

Broadcast Management, Inc., et al.

In re Applications of Broadcast
Management, Incorporated, Durango,
Colorado. Req: 100.3 MHz, Channel No.
267, 100 kW (H&V), 290 feet (H&V) (BC
Docket No. 79-330, File No. BPH-10911);
M.M.G. Broadcasting Corporation,
Durango, Colorado. Req: 101.3 MHz,
Channel No. 267,100 kW (H&V], 446 feet
(H&V) (BC Docket No. 79-331, File No.
BPH-11104; Mountain States
Broadcasting hivestments Corporation,
Durango, Colorado. Req: 101.3 MHz,
Channel No. 267, 100 kW (H&V), 439 feet
(H&V) (BC Docket No. 79-332, File No.
BPH-11121); Hosanna Christian
Broadcasting, Inc., Durango, Colorado.
Req: 100.3 MHz, Channel No. 267, 100
kW (H&V), 289.5 feet (H&V) (BC Docket
No. 79-333, File No. BPH-780831AE); For
Construction Permit; Hearing
Designation order designating
applications for consolidated hearing on
stated issues.

Adopted: December 14, 1979.
Released: December 20, 1979.

By the Chief, Broadcast Bureau:
1. The Commission by the Chief, Broadcast

Bureau, acting pursuant to delegaed
authority, has under consideration the above
mutually exclusive applications for a new FM
broadcast station at Durango, Colorado.

2. Hosanna Christian Broadcasting, Inc.
relies upon pledges of real property to meet
construction and operating expenses. It has
not, however, documented the fair market
value of this property, making the property
unacceptable as a source of funding. An
appropriate financial issue will.therefore be
specified. An issue will also be specified to
permit Inquiry into the applicant's failure to
meet the local notice requirements of
§ 73.3560 of our Rules.

3. Broadcast Management. Incorporated
proposes to duplicate some of the
programming of its commonly owned station.
KDGO-AM. Therefore, evidence regarding
program duplication will be admissible under
the standard comparative issue. When
duplicated programming is proposed, the
showing permitted is limited to evidence
concerning the benefits to be derived from
the proposed duplication which would offset

its inherent inefficiency. Jones T. Sudbary 8
FCC 2d 360, 10 RR 2d 114 (1967.1

4. Data submitted by the applicants
indicate that there would be a significant
difference in the size of the areas and
populations which would receive service
from the proposals. Consequently, for the
purpose of comparison, the areas and
populations which would receive FM service
of 1 mV/m or greater intensity, together with
the availability of other primary aural
services in such areas, will be considered
under the standard comparative issue, for the
purpose of determining whether a
comparative preference should accrue to any
of the applicants.

5. The petition for leave to amend filed on
August 13,1979, by Mountain States
Broadcasting Investments Corporation was
submitted pursuant to § 1.65 of our Rules and
will be granted. As for the amendment itself,
which reports the sale by Mountain States'
parent corporation of other broadcast
interests, while it was filed shortly after the
'amendment as of right" deadline had
passed, 2 the information which it contains
was also reported by letter on the deadline
date. Under these circumstances-i.e. the
approval and consummation of a transfer
being reported on the amendment date in a
specific if not formal manner-we think It
appropriate to permit consideration of the
formal amendment in the comparative
analysis of the proposals. Compare
Henderson Radio, Inc., BC-17764, released
May 25,1979 (Ownershi change first reported
seven months after amendment deadline not
considered in comparative analysis).

6. Except as indicated above, the
applicants are qualified to construct and
operate as proposed. However, as the
proposals are mutually exclusive they must
be designated for hearing.

7. Accordingly, IT IS ORDERED, That
pursuant to section 309(e) of the
Communications Act of 1934, as amended,
the applications ARE DESIGNATED FOR
HEARING IN A CONSOLIDATED
PROCEEDING, at a time and place to be
specified in a subsequent Order, upon the
following issues:

1. To determine with respect to the
application of Hosanna Christian
Broadcasting, Inc., the source and
availability of funds to meet
construction and operating expenses.

2. To determine whether Hosanna
Christian Broadcasting, Inc., complied
with the Commission's public notice
requirements and, if not, the effect
thereof on the applicant's basic and/or
comparative qualifications.

3. To determine which of the
proposals would, on a comparative
basis, best serve the public interest.

'Should Hosanna Christian Broadcasting, Inc.
desire a specialized programming inquiry, it may
submit to the presiding Administrative Law Judge a
showing that its proposed format-religious
programming-is not available in the market in a
substantial amount. George E. Cameron, Jr.
Communication (KROQ, 71 FCC 2d 460,45 RR 2d
689 (1979).

2 See Revised Procedures for the Processing of
Contested Broadcast Applications, 72 FCC 2d1202,
45 RR 2d 1220 (1979).

4. To determine in light of the evidence
adduced pursuant to the foregoing issues
which of the applications should be granted.

8. It is further ordered, That the
petition for leave to amend filed by
Mountain States Broadcasting
Investments Corporation is granted, and
the related amendment Is accepted,

9. It is further ordered, That, to avail
themselves of the opportunity to be
heard, the applicants herein shall,
pursuant to § 1.221(c) of the
Commission's Rules, in person or by
attorney, within 20 days of the mailing
of this Order, file with the Commission
in triplicate a written appearance stating
an intention to appear on the date fixed
for the hearing and to present evidence
on the issues specified -in this Order.

10. It is further ordered, That the
applicants herein shall, pursuant to
Section 311(a)(2) of the Communications
Act of 1934, as amended, and § 73.3594
of the Commission's Rules, give notice
of the hearing (either individually or, If
feasible and consistent with the Rules,
jointly) within the time and In the
manner prescribed In such Rule, and
shall advise the Commission of the
publication of such notice as required by
§ 73.3594(g) of the Rules.
Federal Communications Commission.
Richard J. Shiben,
Chief, Broadcast Bureau.
[FR Doe. 79-39795 Filed 12-2M-7R 0:45 aml

BILUNG CODE 6712-01-M

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Alcohol, Drug Abuse, and Mental
Health Administration

National Advisory Council on Drug
Abuse and Mental Health Small Grant
Review Committee; Meetings

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act (5
U.S.C. Appendix I), announcement Is
made of the following National advisory
bodies scheduled to assemble during the
month of January 1980.
National Advisory Council on Drug Abuse,

January 24-25, 9:00 a.m., Conference Room
G, Parklawn Building, 5600 Fishers Lane,
Rockvlle, Maryland 20857.

Open-January 24, 9:00 a.m.-5:00 p.m.,
January 25,1:00 p.m.-5:00 p.m.

Closed-January 25, 9:00 a.m.-12:00 noon.
CONTACT: Pamela Jo Thurber, Room 10-05,

Parklawn Building, 5600 Fisher Lane,
Rockville, Maryland 20857 (301)443/0480.

Purpose: The National Advisory
Council on Drug Abuse advises and
makes recommendations to the
Secretary of Health, Education, and
Welfare, the Administrator, Alcohol,
Drug Abuse, and Mental Health
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Administration, and the Director,
National Institute on Drug Abuse, on' the
development of new initiatives and
priorities and the efficient
administration of drug abuse research,
training, demonstration, prevention and
community services programs. The
Council-also gives advice on policies
and.priorities for drug abuse grants and
contracts, and reviews and makes
recommendations on grant applications.

Agenda: On January 24, from 9:00
A.M. to 5:00 P.M. and January 25, from
1:00 P.M. to 5:00 P.M. the session will be
open to the public for discussion of
program developments and policy
issues.

On January 25, from 9:00 AM. to 12:00
noon, the Council will conduct a final
review of grant applications for Federal
Assistance and this session will not be
open to the public in accordance with
the determination by the Administrator,
Alcohol, Drug Abuse, and Mental Health
Administration, pursuant to the
provisions set forth in Section 552b(c)(6),
Title 5 U.S. Code and Section 10(d) of
Public law 92-463 (5U.S.C. Appendix I).

On January 24, from 2:00 P.M. to 5:00
P.M., the Council will hear statments-
from interested organizations in the drug.
abuse field. Persons interested in
appearing should contact the Executive
Secretary to be scheduled. The oral
presentation-shall be no longer than 10
uminutes, althoughwrittenstatements
may be-submitted in supplement.

Mental Health Small Grant Review
Commitfee, January 31-February 2.1-00
p.m. Rooms E 430 and E 630, The
Shoreham Americana Hotel. 2500 Calvert
Street NW., Washington, D.C. 20008.

Open: January 31:1.'0-2.00 p.m.
Closed: Otherwise.
CONTACT: LaVeri P. Klein, Room 10-C14,

Parklawn Building, 5600 Fishers Lane, .
Rockville, Maryland 20857 (301]443-4337.
Purpose" The Committee is- charged

with the-initialreview, based on the
scientific and technical merit of
applications submitted to the NIMH for
Federal assistance of activities for
research in all disciplines pertaining to
alcohol, drug abuse, and mental health,
including psychology, sociology,
anthropology, psychiatry, and the
biological sciences, and makes
recommendations to the National
Advisory Councils of the respective
Institutes for final review.

Agenda. From 1:00-2:00 p.m. on
January 30,1980, the mneeting will be
open for discussion of adninistrative
announcements and program
developments. Otherwise, the committee
will be performing initial review of-grant
applications' for Federal assistafide and
will not be open to the public in,
accordance with the determination ly, .

the Administrator, Alcohol, Drug Abuse,
and Menial Health Administration,
pursuant to the provisions of Section
552(c)(6), Title 5 U.S. Code and Section
10(d) of Public Law 92-463 (5 U.S.C.
Appendix 1).

Substantive program information may
be obtained from the contact persons
above. The NIDA Information Officer
who will furnish upon request
summaries of the meeting and rosters of
the Council members is Ms. Mary-Carol
Kelley, Program Information Officer for
Drug Abuse, NIDA. Room 10A-56,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857, (301)443-
6245. The NIH Committee
Management Officer who will furnish
upon request summaries of the meeting
and rosters of the committee members is
Mrs. Zelia Diggs, Office of the Associate
Director for Extramural Programs,
NIMH, Room 9-95, Parklawn Building,
5600 Fishers Lane, Rockville, Maryland
2=857, 301/443-4333.

Dated December 20,1979.
Elizabeth A. Conholly,
Committee Management Officer, Alcohol.
DrugAbuse, andMental Health
Administration.
['f Do,.75-,1Sa FdIed 2-Wn-,n 5 RM]

BILNG CODE 4110-M-M

Rape Prevention and Control Advisory
Committee; Rechartering

Pursuant td the Federal Advisory
Committee Act of October 6,1972, Pub.
L. 92-463 (5 U.S.C. Appendix 1), the
Alcohol, Drug Abuse, and Mental Health
Administration announces the
rechartering by the Secretary of Health,
Education, and Welfare on December
10, 1979, of the Rape Prevention and
Control Advisory Committee. The
authority for this Committee Is
continuing and a charter will be filed not
later than May 7,1981, in accordance
With section 14(b)(2) of said AcL

Dated: December 17. 1979.
Gerald L Klerman,
Administrator, Alcohol, DrugAbuse, and
Afental Health Administrotion.
[FR Doc. 79-3688 Filed UZ-2S-79 ,t- am1
eLLING CODE 4110-48-M

Center For Disease Control

Ethics Advisory Board; Meeting
Notice is hereby given that the Ethics

Advisory Board will hold a meeting of
February 1-2,1980, in Room 800 of the
Hubert H. Humphrey Building, 200
Independence Avenue, S.W.,
Washington, D.C. Meetings will begin at
9 a.m.-on both Friday and Saturday and

be open to the public subject to
limitations of available space.

The agenda for the meeting will
include a discussion of procedural
matters and further consideration of the
request for limited exemption from the
Freedom of Information Act by the
Center for Disease Control

Requests for information should be
directed to Ms. Amanda F. MacKenzie,
Wes[wood Building. Room 125, 5333
Westbard Avenue, Bethesda, Maryland,
20016, telephone 301-496-7776.

Dated: December 17, 1979.
Barbara Mishidn,
Staff Director .
EticsAdvisoryBoard.
[HI Dcc.-39827F~edlZ-Z3-79:&45 ami
BIUING COOE 4110-0-U

Office of the Secretary

National Advisory Committee on the
White House Conference on Families;
Meeting

The National Advisory Committee on
the White House Conference on
Families was established to advise the
Secretary, the Chair of the Conference,
and the Conference staff on matters
pertaining to the Conference, including
the development, implementation and
execution of overall plans and
procedures for the Conference.

In accordance with Pub. L. 92-463,
notice is hereby given of a meeting to be
held Wednesday, January 23,1980 at
7:30 p.m.; Thursday, January 24, at 9:00
a.m.; and Friday, January 25, at 8.30 am.
The session on Wednesday evening will
be held in the Shoreham Hotel, 2500
Calvert Street, N.W., Washington. D.C.
at a room location to be posted by the
hotel. Other sessions will be held in
Room 800 of the Hubert H. Humphrey
Building at 200 Independence Avenue,
S.W., Washington, D.C.

The agenda on Wednesday evening.
January 23, .ill include opening
reflections and a review of the hearings
and testimony presented. It is
anticipated that this session will be
concluded by 9:30 p.m.

On Thursday, January 24. and Friday,
January 25, the agenda will include: a.
review of state activities; discussion of
format and agenda for the White House
Conferences; criteria and process for
selection of at-large delegates and other.
Conference participants; review of the
process for selection and refinement of
Issues to be addressed by the "
Conference; designation of members 6f
the National Advisory Committee to "
serve on Issue Work Groups; and
sessions of such groups.*
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All sessions will be open to the public;
however, seating capacity will be
limited.

Further information on the meeting
may be obtained from the White House
Conference on Families at 330
Independence Avenue, S.W.,
Washington, D.C. 20201; telephone
number; 202-245-6073.

Dated: December 21, 1979.
John L. Carr,
Executive Director.
[FR Doc. 79-39899 Filed 12-28-79; 8:45 am]

BILLING CODE 4110-12-M

White House Conference on Families;
National Hearings

The White House Conference on
Families was called by President Carter
to "examine the strengths of American
families, the difficulties they face, and
the ways in which family life is affected
by public policies."

The Conference is guided by a 41-
person National Advisory Committee,
which has adopted an innovative
conference process to take the White
House Conference on Families to the
people. This process includes hearings,
state activities, national organization
activities, and issue work groups which
will lead up to three White House
Conferences across the country in the
summer of 1980.

The purpose of the hearings is to give
families an opportunity to discuss their
concerns, ideas, successes and problems
relating to contemporary family life. The
hearings will help to identify key issues
and concerns for the White House
Conference on Families. Testimony
should identify the most pressing
concerns facing American families
today and into the 1980's, together with
any recommended policies, programs,
and strategies for meeting these
concerns. Information from the hearings
will be available to all the states and
will be used as background material for
delegates to the National Conferences.

The seventh of the national hearings
will be held in Michigan:
January 11-Seattle, Washington; A. A.

Lemieux Library, Seattle University, Main
Entrance, 12 and Columbia

January 12-Yakima, Washington; Southeast
Yakima Community Center, 1211 South 7th
The hearings are open to the public.

Members of the National Advisory
Committee on the White House
Conference on Families will serve as the
hearing panel and are hoping to hear
testimony from family members
themselves, as well as from
representatives of organizations and
agencies that are concerned about
families, members of the academic

community, leaders in the religious
community, public officials, employers
and program administrators.

Requests to testify must be received
by the White House Conference on
Families, 330 Independence Avenue,
S.W., Washington, D.C. 20201, no later
than January 4, 1980, for the Seattle and
Yakima, Washington hearings. It is
anticipated that more requests to testify
will be received than time will permit.
Advance registration is, therefore,
strongly encouraged to accommodate as
many people as possible. Persons
wishing to testify should submit a
written request which includes the
following information: name; home
address; telephone numbers at both
home and office; whether or not
testimony is on behalf of an agency or
organization and, if so, the name of the
group and individuals' position title;
topic of proposed testimony; preferences
of location and day or evening
testimony and whether an English
translator or other special arrangements
will be needed.

Time limits will be strictly enforced
on all persons giving testimony.
Whenever feasible, participants will be
grouped together when dealing with
similar topics. Members of the National
Advisory Committee will be given an
opportunity to question individuals and
group members after their presentations.

Each hearing will also have a limited
time set aside for individuals who have
not signed up in advance. Individuals
not wishing to testify at the hearings are
welcome to attend.

Written testimony is also strongly
encouraged and will be included as part
of the record of the hearing. It should be
typed and not exceed 1,000 words.
FOR FURTHER INFORMATION CONTACT:
David Miller (206) 442-0486, HEW Regional

Office, Seattle, Washington
or

White House Conference on Families, 330
Independence Avenue SW., Washington,
D.C. 20201, (202) 472-4395

John L. Carr,
Executive Director, White House Conference
on Families.
[FR Doc. 79-39698 Filed 12-28-79; 8:45 am]

BILLING CODE 4110-12-M

Monthly Adequate Actuarial Rates and
Monthly Premium Rates
AGENCY: Office of the Secretary (OS),
HEW.
ACTION: Notice.

SUMMARY: This notice announces the
monthly adequate actuarial rates for
aged (age 65 or over] and disabled
(under age 65] enrollees in the Medicare
Supplementary Medical Insurance (SMI)

program for the twelve months
beginning July, 1980. It also promulgates
the monthly SMI premium rate to be
paid by all enrollees during the twelve
months beginning July 1980.
EFFECTIVE DATE: July 1, 1980.
FOR FURTHER INFORMATION CONTACT:
Guy King, Director, Division of Medicare
Cost Estimates, 3-0-3 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235, telephone:
(301) 594-2820.
SUPPLEMENTARY INFORMATION: Each
December, the Secretary of Health,
Education, and Welfare is required by
law to release two notices relating to the
Medicare Supplementary Medical
Insurance (SMI) program.

One notice announces two amounts
that, according to actuarial estimates,
will equal, respectively, one-half the
expected average monthly cost of SMI
per aged enrollee (age 65 or over] and
one-half the expected average monthly
cost of SMI per disabled enrollee (under
age 65) during the 12 months beginning
the following July. These amounts are
called "monthly adequate actuarial
rates."

The second notice promulgates the
monthly SMI premium rate to be paid by
aged and disabled enrollees for the 12
months beginning the following July.
(Although the costs to the program per
disabled enrollee are higher than for the
aged, the law provides that they pay the
same premium amount.) The premium
rate must be the lesser of the adequate
actuarial rate for aged enrollees, or the
current monthly premium rate increased
by the same percentage as the most
recent general increase in monthly Title
II social security benefits (effective the
preceding June). The difference between
the premiums paid by all enrollees and
total incurred costs is met from the
general revenues of the Federal
Government.

The notices of these announcements
for the period July 1, 1980, through Juno
30, 1981, are as follows:

Notice of Monthly Adequate Actuarial
Rates

As required by sections 1839(c)(1] and
(4) of the Social Security Act (42 U.S.C.
1395r(c)(1) and (4]), as amended, I have
determined that the monthly adequate
actuarial rates applicable for the 12-
month period beginning July 1, 1980, are
$16.30 for enrollees age 65 and over, and
$25.50 for disabled enrollees under age
65. The accompanying statement gives
the actuarial assumptions and bases
from which these rates are derived.
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Notice of Monthly Premium Rate

As required by section 1839(c)(3) of
the Social Security Act (42 U.S.C.
1395r(c)(3)), as amended, I have
determined that the basic premium
amount will be $9.60 monthly during the
period beginning July 1,1980, and ending
June 30,1981.

Statement of Actuarial Assumptions and
Bases Employed in Determining the
Monthly Adequate Actuarial Rates and
the Standard Monthly Premium Rate for
the Supplementary Medical Insurance
Program Beginning July 1980

1. Actuarial Status of the
Supplementary Medical Insurance Trust
Fund.-The law requires that the
Supplementary Medical Insurance (SMI)
program be financed on an incurred
basis. That is, program income during
the 12-month period for which the
adequate actuarial rates are effective
must be sufficient to pay for services
rendered during that period (including
associated administrative costs) even
though payment for some of these
services will not be made until after the
close of the period. The portion of
income required to cover benefits not
paid until after the close of the 12-month
period is added to the trust fund until
needed. Thus, the assets in the trust
fund at any time should be no less than
benefit and administrative costs
incurred but not yet paid.

Because the-adequate rates are
established prospectively, they are
subject to projection error. As a result,
the income to the program may not
equal incuindd costs. Therefore, trust
fund assets should be maintained at a
level which is adequate to cover the
impact of a moderate degree of
projection error in addition to the
amount of incurred but unpaid expenses.
Table 1 summarizes the estimated
actuarial status of the trust fund as of
June 30 for each of the years 1978-80.

Table 1.--Actuanial Status of the SMI Trust Fund
Years Ending June 30 of 1978-80

r mlons]

Year ending Assets Uabilties Assets less
June 30 jabl-lies

1978 $3.834 $2299 $1.535
1979 4,683 2592 2.291
1980 4,877 Z989 1,8

2. MonthlyAdequate Actuarial Rate for
Enrollees Age 65 and Older

The monthly adequate actuarial rate
is one-half the monthly projected cost of
benefits and administrative expenses for
each enrollee age 65 and older, adjusted
to allow for the following: interest
earnings on assets in the trust fund:

contingency margin; and amortization of
unfunded liabilities.

The monthly adequate actuarial rate
for enrollees age 65 and older for the
year ending June 30,1981, was
determined by projecting per enrollee
cost for the 12-month period ending June
30,1978. by type of service. The
projected costs for the years ending June
30 of 1978-1981 are shown in Table 2.
The values for the 12-month period
ending June 30,1978, were established
from program data. Subsequent years
were projected using a combination of
program data and data from external
sources. The projection factors used are
shown in Table 3.

Table 2.-efaLtnZn of PMonigated MoniM' Rato
for Enroees Ago 65 and Over, YOars End5g Juno 30

of 1978-81

1978 1979 1980 1981

cov seWces (at
krma recovilsed*

reasonable chsgcs
Ra6olg and

pathology
Oitpatient hospital

and other Institutions
Home health

agendes
G-oup practice p!as.
Independent lab_

11.33 512.57 513.97 SM6.90

.61 .72 .83 .96

1.99 2 2.75 .16

TotSlMevc.. 14.73 1648 18.5 21.16

cost shaden
Deduct bo. -1.77 -1.79 -1.81 -1.83
Cosnsuano - -2.41 -2.73 -3.11 -3.49

Total benwits 10.55 11.94 13.Z4 15.78

Adnmslstrro
xpenses .76 .85 .67 .89

Incurod
expwndtiros 11.31 12.79 14.1 16.65

Vae of Intarest on
fund -. 20 -. M -. 34 -3S

Mg for
confitgencies and to
amortie unfunded
ablttes- 1.19 .4 -. 77 .00

Promu4gated
nonthl rato - 12.30 13.40 13.40 16.0

Table 3.-Projecon Factors Yea=r Endng Juno 30
of 1979-81

in pcrcetl

1979 191

Physidans• senicos:
Fees ' 7.7
Utilzation 3.0

outpatient hospil
seivos per
enrolled 20.0

Home hc1l agency
services per
enrolld 4.0

Grov practe plan
smices per
erood'__ -18.0

15.0 15.0

61.3 15.0

Table 3.-Proiqton Factors Years Edng June S0
of 1979-8tI-Contnued

[nperc-nt

1979 1980 1981

Other scr*-es per
en ,Lr a 17.0 15.0 15.0

sAs rcogred for payvent under the ;rogrnm
3ltnc= In the mnn*er of serrices received per enrollee

w4d 7ca~w relative use or rnore expensive sere.
$The vAS for 1979 and/or 1980 dffer 7ifcantlj ftm

those contsiIn last year's prornufgation notce due to an
dwonal ye's data w ch s pot the a rent vahes.

The projected monthly rate required
to pay for one-half of the total of
benefits and administrative costs for
enrollees age 65 and over for the year
ending June 30, 1981, is $16.65. The
monthly adequate actuarial rate of
$16.30 provides an adjustment for
interest earnings and no margin for
contingencies.

3. MonthlyAdequate ActuadalRate
for Disabled Enrollees.-Disabled
enrollees are those persons enrolled in
SMI because of entitlement to disability
benefits for not less than 24 consecutive
months or because of entitlement to
Medicare under the end-stage renal
disease program. Projected monthly
costs for disabled enrollees (other than
those suffering from end-stage renal
disease) are prepared in a fashion
exactly parallel to projections for the
aged, using the same actuarial
assumptions. Costs for the end-stage
renal disease program are projected
using a computer model because of the
complex demographic problems
involved. The combined results for all
disabled enrollees are shown in Table 4.

The projected monthly rate required
to pay for one-half of the total of
benefits and administrative costs for
disabled enrollees for the year ending
June 30,1981, is $30.90. The monthly
adequate actuarial rate of $25.50
provides an adjustment for interest
earnings and a margin for contingencies.

TAB LE 4.-- Dedfn of Promutgated Monthjy Rate
for Disabled Enrollees Years Ending June s0 of

1978-81

1978 1979 1980 1981

$1321 $14.77 $16.51 518.77
.59 .70 .80 .93

11.14 13.05 15. 17.17
.27 .28 .32 .37
.24 .19 .31 .36
.22 .26 .29 .34

25.67 29.25 33.29 37.94Totalerrices....

Cietd serices (at
leve reCoTaed):

)0 1981 Fy "cle reasora:il
drarges-

Raddoogy and patolgy
O1 pa. tent hospta and7.9 10.5 cow k-ke_=

3.0 3.0 tf rtton......

15.0 15.0 ke~ln lab

.... I
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TABLE 4.-Devation of Promulgated Monthly Rate
for Disabled Enrollees Years Ending June 30 of

1978-1--Coninued

1978 1979 1980 1981

Cost sharing:
Deductible .................. -1.64 -1.66 -1.67 -1.70
Coinsurance ..................... -4.64 -5.33 -6.11 -6.99

Total benefits..... 19.39 22.26 25.51 29.25

Administrative expenses. 1.40 1.59 1.62 1.65

Incurred expenditures..... 20.79 23.85 27.13 30.90

Value of Interest on fund. -1.99 -2.70 -2.76 -2.81
Margin for contingencies

and to amortize
unfunded liabilities..... 6.20 3.85 .63 -2.59

Promulgated monthly rate 25.00 25.00 25.00 25.50

4. Sensitivity Testing.-Several
factors contribute to uncertainty about
future trends in medical care costs. In
view of this, it seems appropriate to test
the adequacy under alternate
assumptions of the rates promulgated
here. The most unpredictable factors
which contribute significantly to future
costs are outpatient hospital costs,
physician utilization (measured
indirectly and reflecting the use of more

visits per enrollee, the use of more
expensive services, and other factors
not explained by simple price per
service increases), and increases in
physician fees as constrained by the
program's reasonable charge screens
and economic index. Two alternative
sets of assumptions and the results of
those assumptions are shown in Table 5.
All assumptions not shown in Table 5
are the same as in Table. 3.

Table 5 indicates that, under the
assumptions used in preparing this
report, the promulgated monthly rates
will result in an excess of assets over
liabilities of $1,723 million by the end of
June 1981. This amounts to 12.3 percent
of the estimated total incurred
expenditures for the following year.
Assumptions which are somewhat more
pessimistic produce an excess of assets
over liabilities of $187 million by the end
of June 1981, which amounts to 1.2
percent of the estimated total incurred
expenditures for the following year.
Under fairly optimistic assumptions, the
promulgated monthly rates will result in
an excess of $3,180 million, which
amounts to 26.3 percent of the estimated
total incurred expenditures for the
following year.

Table 5.-Projection Factors and the Actuarial Status of the SMI Trust Fund Under Alternative Sets of
Assumptions Years Ending June 30 of 1980-81

This projection Low assumption High assumption

1980 1981 1980 1981 1980 1981

Projection factors fin percent):
Physicians' fees ' .................. 7.9 10.5 5.9 8.5 9.9 12.5
Utilization of physicians'

services . .......... 3.0 3.0 1.0 1.0 5.0 5.0
Outpatient hospital services

per enrollee ....... 15.0 15.0 5.0 5.0 25.0 25.0
Home health agency services

per enrollee = ......................... 15.0 15.0 5.0 5.0 25.0 25.0

Actuarial status (in millions):
Assets ....................................... $4.877 55,191 $5.215 $6.416 $4.533 $3.899
Uahiht-es. 2,989 3.468 2,889 3,236 3,088 3,712

Assets of less liabilities...... 1.888 1,723 2.326 3,180 1,445 187

Ratio of assets less liabilities to
expenditures (in percent)t .......... 15.7 12.3 21.0 26.3 11.1 1.2

'As recognized for payment under the program.
:Increase in the number of services received per enrollee and greater relative use of more expensive services.
'The values for 1980 differ significantly from those contained in last year's promulgation notice due to an additional year's

data which support the current values.
'Patio of assets less liabilities at the end of the year to total incurred expenditures during the following year, expressed as a

percent.

5. Standard Premium Rate.-The law
provides that the standard monthly
premium rate, promulgated to apply for
both aged and disabled enrollees, shall
be the lesser of:

1. The adequate actuarial rate for
enrollees age 65 and older; or
2. The current standard monthly

premium, increased by the same

percentage that the level of old-age,
survivors, and disability insurance
(OASDI) benefits has been increased
since the May preceding the
promulgation (and rounded to the nearer
dime).

The standard monthly piemium rate
for the 12-month period ending with June
30, 1980, is $8.70. The OADSI benefit

table was increased 9.9 percent in June
1979. The $8.70 rate, increased by 9.9
percent and rounded to the nearer ten
cent multiple, is $9.6d. Since this Is loss
than the adequate actuarial rate, the
standard premium rate is $9'.60 for the 12
months ending with June 1981.
(Sections 1839(c)(1), (3), and (4) of the Social
Security Act (42 U.S.C. 1395r(c)(1], (3], and
(4))
(Catalog of Federal Domestic Assistanco
Program No. 13,774, Medicare Supplementary
Medical Insurance)

Dated: December 19, 1979.
Nathan J. Stark,
Acting Secretary.
[FR Dec. 70-39790 Filed 12-28-79 845 am]

BILLING CODE 4110-12-M

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

Irrigation Operation and Maintenance
Charges; Water Charges and Related
Information on the Wapato Irrigation
Project, Washington

This notice of operation and
maintenance rates and related
information is published under the
authority delegated bythe Secretary of
Interior to the Assistant Secretary-
Indian Affairs in 230 DM 1 and
redelegated by the Assistant
Secretary-Indian Affairs to the Area
Directors in 10 BIAM 3. The authority to
issue regulations is vested in the
Secretary of the Interior by 5 U.S.C. 301
and Sections 463 and 465 of the Revised
Statutes (25 U.S.C. 2 and 9), and also
under 25 CFR 191.1(e).

On November 16,1979, in 44 FR 66072,
there was published a notice of
proposed assessment rates and related
provisions on the Wapato Irrigation
Project for Calendar Year 1980 and
subsequent years until further notice.
These assessment rates were proposed
pursuant to the authority contained In
the Acts of August 1, 1914 (38 Stat. 583),
and March 7, 1928 (45 Stat. 210).

Interested persons were given 30 days
in which to submit written comments,
views or arguments regarding the
proposed rates and related provisions.
During this period no comments,
suggestions, or objections were
submitted. Therefore, the assessment
rates and related provisions as set forth
below are adopted effective January 30,
1980.
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Wapato Irrigation Project-General

Administration
The Wapato Irrigation Project, which

consists of the Ahtanum Unit,
Toppenish-Simcoe Unit, and Wapato-
Satus Unit within the Yakima Indian
Reservation, Washington, is
administered by the Bureau of Indian
Affairs. The Project Engineer of the
Wapato Irrigation Project is the Officer-
in-Charge and is fully authorized to
carry out and enforce the regulations,
either directly or through employees
designated by him. The general
regulations are contained in Part 191,
Operation and Maintenance, Title 25-
Indians, Code of Federal Regulations (42
FR 30362, June 14, 1977).

Irrigation Season
Water will be available for irrigation

purposes from April 1 to September 30
each year. These dates may be varied as
much as 15 days when weather
conditions and the necessity for doing
maintenance work warrants doing so.

Request for Water Delivery and
Changes

Requests for water delivery and
changes will be made at least 24 hours
in advance. Not more than one change
will be made per day. Changes will be
made only during the ditchrider's regular
tour. Pump shut-down, regardless of
duration, without the required notice
will result in the delivery being closed
and locked. Repeated violations of this
rule result in strict enforcement of
rotation schedules. Water users will
change their sprinkler lines without
shutting off more than one-half of their
lines at one time. Sudden and
unexpected changes in ditch flow results
in operating difficulties and waste of
water.

Time for Payment of Water Charges
The assessments fixed by these

regulations shall become due April 1 of
each year and are payable on or before
that date. To all charges assessed
against lands in patent in fee ownership,
and those paid by lessees of Indian
lands direct to the project' office,
remaining unpaid onjuly I following the
due date, there shall be added a penalty
of one and one-half percent for each
month, or fraction thereof, from the due
date untilthe charges are paid.
Charges for Special Services

Charges will be collected for various
special services requested by the
general public, water users and other
organizations during the Calendar Year
1980 and subsequent years until further
notice, as detailed below:

(1) Requests for IrTigatlon Accounts &W4 Slat Re.
pods. Per Report , 1S.50

(2) Rcquests for Vcff.ca5on of Account Dc.", uc
5tatust Per Rcot 10.00

(3) Requests for Sp~t:ng of operaion end U.t3o-
narce MIA (in addtion to n*num bng fee).
Per BaI 10.0

(4) Requess for BMV of Operaton arn 1.
nance to Other Om owner or Lessee of Rocord
(in aton to rnrf*=u b n ice). Per 82- 10.00

(5) Requests for Ohw Speda Sw= SrZ:r to
the abmue. wh-en appr Pat.r Re r 10.00

Ahtanum Unit

Charges
(a) The operation and maintenance

rate on lands of the Ahtanum Irrigation
Unit for the Calendar Year 1980 and
subsequent years until further notice, Is
fixed at $6.25 per acre per annum for
land to which water can be delivered
from the project works.
(b) In addition to the foregoing

charges there shall be collected a
minimum charge of $5 for the first acre,
or fraction thereof, on each tract of land
for which operation and maintenance
bills are prepared. The minimum bill
issued for any area will, therefore, be
the basic rate per acre plus $5.

Toppenish-Sinco Unit

Charges

(a) The operation and maintenance
rate for the lands under the Toppenish-
Simcoe Irrigation Unit for the Calendar
Year 1980 and subsequent years until
further notice, is fixed at $6.25 per acre
per annum for land for which an
application for water is approved by the
Project Engineer.

(b) In addition to the foregoing
charges there shall be collected a
minimum charge of $5 for the first acre,
or fraction thereof, on each tract of land
for which operation and maintenance
bills are prepared. The minimum bill
issued for any area will, therefore, be
the basic rate per acre plus $5.

Wapato-Sattis Unit

Charges
(a) The basic operation and

maintenance rates on assessable lands
under the Wapato-Satus Unit are fixed
for the Calendar Year 1980 and
subsequent years until further notice as
follows:
(I) MLk'!nm cnae for el trcts_ ___ s.50
(2) Basic rate upon a3 farm uttts or tracts fto each

assessab-o acre except Adttional Wadc land3.. 16.50
(3) Rate per assossab!o acre for a3 lands '.h a

,srea water uoigt, known as "V lnds. In ada.
Son to other charges per acre 220

(4) Bwac rate upon al farm urth or tracts for each
asesasbo acre of Add ona WVrks bnds... 19.M0

(b) In addition to the foregoing
charges there shall be collected a
minimum charge of $5 for the first acre,
or fraction thereof, on each tract of land
for which operation and maintenance
bills are prepared. The minimum bill

Issued for any area will, therefore, be
the basic rate per acre plus $5.

Assessable Lands
The assessable lands of the Vapato-

Satus Unit are classified under these
regulations as follows:

(a) All Indian trust (A and B) land
designated as assessable by the
Secretary of the Interior, except land
which has never been cultivated if in the
opinion of the Project Engineer the cost
of preparing such land for irrigation is so
high as to preclude its being leased at
this time for agricultural purposes.

(b) All Indian trust (A and B) land not
designated as assessable by the
Secretary of the Interior for which
application for water is pending or on
which assessments had been charged
the preceding year.

(c) All patent in fee land covered be a
water right contract, except on land that
because of inadequate drainage is no
longer productive. The adequacy of the
drainage is determined by the Project
Engineer.

(d) At the discretion of the Project
Engineer and upon the payment of
charges, patent in fee land for which an
application for a water right of
modification of a water right contract is
pending.
Vincent Little,
Area Director.
December 19.1979.
IXRDoc. 7- id 12-ZS-7a &45 am)
Bsn.UH CODE 4310-02-M

Management of Osage Judgement
Funds for Education and
Socioeconomic Programs; Receive
Applications for Financial Education
Assistance
December 12. 1979.

Title 25, Code of Federal Regulations,
§ 112.5(c), provides for the
establishment of an Osage Tribal
Education Committee to administer the
$1 million fund set aside for Education
and Socioeconomic Programs of benefit
to the Osage Tribe by the Act of
October 27,1972 (86 Stat., 1295), Pub. L
92-586.

Notice is hereby given that the Bureau
of Indian Affairs in proceeding to
establish the Committee under
provisions set out by the regulations. In
the interim, however, due to stringent
time requirements, the Bureau of Indian
Affairs is receiving applications for
financial assistance for the second
semester of the 1979-80 academic year
from the $1 million fund. All
applications received will be held until
the Osage Tribal Education Committee
convenes its first meeting and no
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decisions on the awards will be made
except by the Committee.

Interim application forms may be
obtained from the: Superintendent,
Osage Agency, Pawhuska, Oklahoma
74056.
Forrest J. Gerard,
Assistant Secretary-Indian Affairs.
[FR Doc. 70-39828 Filed 12-28-79; 8:45 am]

BILLING CODE 4310-02-M

Bureau of Land Management

[NM 28093]

Coal Lease Offering by Sealed Bid
December 21, 1979.

U.S. Department of the Interior,
Bureau of Land Management, New
Mexico State Office, P.O. Box 1449,
Santa Fe, New Mexico 87501. Notice is
hereby given that at 2:00 p.m., January
22, 1980, certain coal resources in the
lands hereinafter described in San Juan
County, New Mexico, will be offered for
competitive lease by sealed bid of $25
per acre or more to the qualified bidder
submitting the highest bonus bid in
accordance with the provisions of the
Mineral Leasing Act of 1920 (41 Stat.
437), as amended, and the Department
of Energy Organization Act of August 4,
1977 (91 Stat. 565, 42 U.S.C. 7101).
However, no bid will be accepted for
less than fair market value as
determined by the authorized officer.
The sale will be held in Room 1-A,
Sweeney Convention Center, corner of
Marcy and Grant, Santa Fe, New
Mexico. No bids received after 2:00 p.m.,
January 22, 1980, will be considered.

Coal Offered
The coal resource to be offered is

contained in the Upper Cretaceous
Fruitland Formation in two underground
minable coal beds in the following
described lands, located approximately
six miles northwest of Farmington, New
Mexico and three miles northeast of
Fruitland, New Mexico:
T 30 N., R. 15 W., NMPM (San Juan County)

Sec. 13: SY;
Sec. 14: S ;
Sec. 23: All;
Sec. 24: All;
Sec. 25: All;
Sec. 26: All;
Sec. 35: Lots 1,2,3,4, N , NYS .
Containing 3,855.60 acres.
The total underground recoverable

reserves are estimated to be 75.8 million
tons from the two beds. The coal is high
volatile C bituminous and averages (as
received 9,290 Btu/lb. with .58% sulfur
and 24.8% ash for the upper bed and
10,221 Btu/lb. with .99% sulfur and
17.65% ash for the lower bed. The upper

bed averages about 6 feet thick, and the
lower bed averages about 15 feet thick.

A lease issued as a result of this
offering will provide for payment of an
annual rental of $3.00 per acre or
fraction thereof and a royalty payable to
the United States.

Availability
Bidding instructions are included in

the Detailed Statement of the Lease
Sale. A copy of the Statement and of the
proposed coal lease are available at the
Bureau of Land Management, Room 3031
on the third floor of the U.S. Post Office
and Federal Building, located on South
Federal Place, Santa Fe, New Mexico.
All case file documents and written
comments submitted by the public on
Fair Market Value or royalty rates,
except those portions identified as
proprietary by the commentor and
meeting exemptions stated in the
Freedom of Information Act, are also
available for public inspection in the
aforementioned Room 3031.
Arthur W. Zimmerman,
State Director.
[FR Doc. 79-3988 Filed 12-28-79; 8:45 am]

BILLING CODE 4310-84-M

IS. 2972]

California; Airport Lease
December 14,1979.

Notice is hereby given that pursuant
to the Act of May 24, 1928 (49 U.S.C.
211-214) the County of Calaveras,
California, Department of Public Works,
has applied for an airport lease for the
following public lands:
Mount Diablo Meridian
T. 3 N., R. 12 E.

A portion of the SWY4NW and NY2SW
within Sec. 3, described as Beginning at
the true point of beginning from which
the 14 comer of secs. 33 and 34, T. 4 N.,
R. 12 E., M.D.B.&M., bears the following
consecutive courses: N. 35o 58' 40" W.,
3,560.00 feet; thence N. 54* 01' 20" E.,
650.00 feet; thence N. 43° 36' 33" E.,
1,470.30 feet distant; from the true point
of beginning on true bearings, N. 45* 30'
00" E., 250.00 feet; thence S. 44° 30' 00" E.,
840.00 feet; thence S. 530.00 feet; thence
E. 425.88 feet; thence S. 35* 58' 40" E.,
117.23 feet; thence S. 54 01' 20" W.,
310.00 feet; thence N. 35' 58' 40" W.,
240.00 feet; thence S. 54° 01' 20" W., 95.00
feet; thence N. 350 58' 40" W., 1,350.00
feet to the point of beginning, containing
9.827 acres, more or less.

The purpose of this notice is to inform
the public that the filing of this
application segregates the above-
described land from all other forms of
use or disposal under the public land
laws pursuant to 43 CFR 2911,2-3.

Interested persons desiring to express
their views should promptly send their
name and address to the Chief, Lands
Section, Branch of Lands and Minerals
Operations, Bureau of Land
Management, 2800 Cottage Way,
Federal Office Building, Room E-2605,
Sacramento, California 95825.
Joan B. Russell,
Chief, Lands Section.
[FR Doe. 79-39687 Flied 12-28-7B. 8:45 am]

BILLING CODE 431D44-M

Potassium Lease Offering by Sealed
Bid
December 21,1979.

U.S. Department of the Interior,
Bureau of Land Management, New
Mexico State Office, P.O. Box 1449,
Santa Fe, New Mexico 87501. Notice Is
hereby given that certain potassium
resources in the lands hereinafter
described in Eddy County, New Mexico,
will be offered for lease by sealed bid to
the qualified bidder of the highest cash
amount per acre or fraction thereof In
accordance with the provisions of the
Act of February 7,1927 (44 Stat. 1057),
as amended. The minimum acceptable
bid is $25 per acre. The sale will be held
at 2:00 p.m., local time, January 22, 1980,
in Room 1-A Sweeney Convention
Center, corner of Marcy and Grant,
Santa Fe, New Mexico. Sealed bids may
not be modified or withdrawn unless
such modification or withdrawal is
received before the date, time and place
set for opening of such bids.

Potassium Offered. The potassium
resource to be offered is located in the
following described lands,
approximately 22 miles northeast of
Carlsbad, New Mexico:
T. 20 S., R. 31 E., New Mexico Principal

Meridian
Sec. 13, NW2, SW , NE4SE A, S /SEY4;
Sec. 14, NE, S%;
Sec. 15, EY2SEY4;
Sec. 22, EY2Eo;
Sec. 24, All;
Sec. 27, EY NEY, NEY4SEY4.
Containing 2,080.00 acres.
Potash in the area is contained In the

Salado Formation in the McNutt Potash
Zone. The tenth ore zone contains an
estimated 25.9 million tons In place of
15.4% 120 of which an estimated 20.5
million tons are recoverable.

Public Comments: The public is
invited to submit written comments
concerning fair market value of the
offered potassium reserves to the
Bureau of Land Management and the
U.S. Geological Survey. These comments
will be reviewed and taken into
consideration in the determination of
fair market value of the potassium of the
offered lands. Should any Information
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submitted as comments be considered to
be proprietary by the commenter, the
information should be labeled as such
and stated in the first page of the
submission. Comments should be sent to
the State Director, Bureau of Land
Management, P.O.'Box 1449, Santa Fe,
NewMexico 87501 and to the Regional
Conservation Manager, Conservation
Division, Geological Survey, P.O. Box
25046, Mail Stop 609, Denver Federal
Center, Denver, Colorado 80225, to
arrive no later than January 21,1980.

Notice of Availability: Bidding
instructions are included in the detailed
statement of lease sale. All case file
documents and written comments
submitted by the public on fair market
value or royalty rates except those
portions identified as proprietary by the
commenter and meeting the exemptions
stated in the Freedom of Information
Act, are available for public inspection
in Room 3031, U.S. Post Office and
Federal Building, South Federal Place,
Santa Fe, New Mexico 87501.

The successful bidder is obligated to
pay for the newspaper publication of
this notice.
Arthur W. Zimmerman,
State Director.
[FM Doc.79-39689 Filed I2-28-79: 45 am]
BILLING CODE 431044-U

Grazing Use Adjustments; Special
Appeal Right Provided by the 1980
Department of the Interior
Appropriations Act

In 1980, thelDepartmentof the Interior
Appropriations-Act provides a special
right to appeal grazing use reductions
ordered in 1979. The special appeal must
be filed in the District Office of the
Bureau of Land Management that issued
the decision on or before February 25,
1980.

Where final decisions have been
placed in full force and effect, the
appeal will result in suspension of a
portion of the reduction in excess of 10
percent of the prior year's active
authorized use, pending a final action on
the appeal.

Further information can be obtained
from local Bureau of Land Management
District Offices.

Dated: December 26,1979.
Frank Gregg,
Director.
[FR Doc.79,--74 Fied -2-8--79; E4S am]
BILLING CODE 4310-8-

Utah; Initial Wilderness Inventory Final
Decisions Interstate Units
AGENCY: Bureau of Land Management.

ACTION: Notice.

SUMMARY: This notice is published to
clarify the status of the interstate units
involved in Utah's Initial Wilderness
Inventory. A Federal Register notice
published August 8,1979 stated that "the
decision on interstate units (involving
Utah] would not become final until each
respective state announces a decision
on their portion of the unit". Final
decisions have been announced by the
states bordering Utah and are now in
effect.

Except as noted below the final
decision on the interstate units (Utah
portion) is as shown on the Wilderness
Inventory-State of Utah map published
in August 1979.

UT-02-004, 009,051, 047 and UT-050-
051A (interstate units with Nevada]
were shown on the Utah map as going
into the intensive inventory, however,
these units have been dropped from
further wilderness consideration based
on comments received in both of the
states in which the unit lies.
FOR FURTHER INFORMATION CONTACT.
Kent Biddulph, Utah BLM state office
(801) 524-5320.

Dated: December 19, 1979.
Gary J. wick.,
StateDirector.
[FM D=G 79-i9MS Fled 12-28-79 w4 cm1
BILLING CODE 411044-.

Utah; Announcement of Intensive
Wilderness Inventory Decision on
Units Protested
AGENCY: Bureau of Land Management
ACTION: Notice.

SUMMARY: This notice announces the
Utah State Director's decision on
protests received on units UT-00--007,
011 and 012. On November 29, 1979, a
Federal Register notice was published
indicating the final decision on the
Intensive Inventory on the
Intermountain Power Project in the Utah
Moab District became effective, except
for the above units on which written
protests were filed. The State Director's
final decision on these protested units Is
now in effect as follows: Units UT-060-
011 and 012 have been dropped from
further wilderness review and the
restrictions imposed by section 603 of
the Federal Land Policy and
Management Act (FLPMA) are no longer
in effect.

The original decision on UT--060
was to designate a 31,360 acre portion of
the unit as a Wilderness Study Area
(WSA). That decision is not changed as
a result of the protest received. That
portion of the unit not designated as a

WSA is dropped from further wilderness
review and the restrictions imposed by
section 603 of FLPMA are no longer in
effect. The portion of the unit designated
as a WSA will remain under restrictions
imposed by section 603 of FLPMA.
FOR FURTHER INFORMATION CONTACT.
Bill Greene, wilderness specialist, Moab.
Utah (S0] 259-6111.

Dated December 19, 1979.
Gary J. Wlicks,
StateDirector.
[M D=c 79-989 Filed 12-22-79: 45 am]
BILLING CODE 4310-84.-U

Idaho Falls District, Idaho;
Redelegatlon of Authority to Area
Managers

In accordance with Bureau Order No.
701 of July 23,1964 (FR Doc. 64-17492; 29
FR 10528), as amended, the Area
Managers of the Big Butte, Medicine
Lodge, and Soda Springs Resource
Areas of the Idaho Falls District, Idaho,
are authorized to perform in their
respective areas of responsibility, in
accordance with existing policies and
regulations of this Department and
under the direct supervision of the
District Manager, the functions listed
below, subject to the limitations set
forth in Bureau Order No. 701, as
amended, together with any limitations
specified below.

Section 3.2-General and
Miscellaneous Matters. On matters in
which he/she is authorized to act, the
Area Manager may take all action on:

(b) Cancellations or surrender of
contracts, leases, and permits. Make
partial or complete cancellation or
accept surrenders of contracts, leases,
and permits.

Section 3.3-FiscalAffairs. On
matters in which he/she is authorized to
act, the Area Manager may take action
on:

(a] Bonds and Forfeitures
(1) Take all actions on bonds required

in connection with matters pertaining to
the lands or the resources thereof under
his/her jurisdiction.

(2) Expend funds made available as a
result of the forfeiture of a bond or
deposit by a timber purchaser or
permittee or of a compromise under the
Public Land Administration Act (43
U.S.C. 1381).

(d] Trespass. Determine liability for
trespass on the public lands when actual
damages do not exceed $5,000.00.
Accept payment in full irrespective of
amount. Dispose of resources recovered
in trespass cases for not less than the
appraised value thereof.

Section 3.6-Minerals. The Area
Manager may take all actions om

I
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(m) Oil and gas explorations
operations. All actions on oil and gas
exploration matters pursuant to 43 CFR
Subpart 3045.

(n) Geothermal Resource Leases. Take
all actions involving geothermal
resource exploration operations as
provided in 43 CFR 3203.6 and Subpart
3209.

Section 3.7-Range Management. The
Area Manager may take all listed
actions on:

(a) Grazing District Administration.
(1) Licenses and permits to graze or

trail livestock.
(2) Permits or cooperative agreements

to construct and maintain range
improvements and determine the value
of such improvements.

(3) The expenditure of funds
appropriated by Congress, or
contributed by individuals, associations,
advisory boards, or others for the
construction, purchase, or maintenance
of range improvements.

(8) Refunds pursuant to 43 CFR
4130.5-2(a).

(b) Grazing Leases.
(1) Grazing leases of public lands,

under Section 15 of the Act of June 28,
1934, as amended (43 U.S.C. 315m), and
the permits or cooperative agreements
to construct and maintain improvements
on lands so leased, and to determine the
value of such improvements.

(d) Soil and Moisture.
(1) Soil and moisture conservation on

the public lands, pursuant to the
National Soil Conservation Act of April
27, 1935 (16 U.S.C. 590a et. seq.).

(f) Protection and management of wild
free-roaming horses and burros, except
authorizations to capture and remove
excess animals.

Section 3.8-Forest Management. The
Area Manager may take all actions on:

(a) Disposition of forest products
except sales of timber in excess of
10,000,000 board feet measure must be
approved by the State Director or his
delegate prior to advertisements.

Section 3.9-Land Use. The Area
Manager may take all the listed action
on:

(g) Material other than forest products
not exceeding $2,000.00 unless authority
to make sales in greater amounts is
delegated to the District Manager.

(o) Temporary Use Permits.
(1) Issue temporary use permits for

public lands within the grazing district.
(3) Issue temporary land use permits

for lands outside established grazing
and forest districts when specifically
authorized by the District Manager.

Section 3.10-Designation of Acting
Officials.

(a) Area Managers may, by written
order, designate any qualified employee

of the Resource Area to perform the
funcitons of the Area Manager in his/
her absence.

(b) Each employee who serves in such
capacity (a) above, shall prepare a
memorandum to be kept in the District
Office showing the date and hour of the
commencement and termination of each
period of his/her service in that
capacity.

This delegation supersedes all
previous Bureau Order No. 701
redelegations to Area Managers by the
District Manager, Idaho Falls, Idaho.

This redelegation will be effective:
December 31, 1979.

O'dell A. Frandsen,
District Manager.
Robert O. Buffington,
State Director.
[FR Doc. 79-39734 Filed 12-28-79; 8:45 am]
BILNG CODE 4310-84

[NM 318691

New Mexico; Proposed Withdrawal
and Reservation of Lands-
Amendment
December 21,1979.

Notice of proposed withdrawal and
reservation of lands, appearing in the
Federal Register of January 12, 1978 at
page 1843, Doc. No. 78-842, is hereby
amended to delete the following
described lands:

New Mexico Principal Meridian, New Mexico
T. 25 N., R. 12 W.,

sec. 11, NE/4.
T. 16 N., R. 20 W.,

sec. 6, lots 16 to 23 inclusive.
Arthur W. Zimmerman
State Director.
[FR Doc. 79-39735 Filed 12-28-7, 8.45 am]
BILUNG CODE 431044

North-Atlantic Outer Continental Shelf;
Call for Nominations of and Comments
on Areas for Oil and Gas Leasing

[Tentative Sale No. 52]

Purpose of Call

Section 102 of the Outer Continental
Shelf Lands Act Amendments of 1978
describes the purposes of that Act. One
of the purposes is to establish policies
and procedures intended to expedite
exploration and development of the
Outer Continental Shelf in order to
achieve national economic and energy
policy goals, assure national security,
reduce dependence on foreign sources,
and maintain a favorable balance of
payments in world trade. Equally
important purposes include balancing
energy resource development with the

protection of the human, marine and
coastal environments, as well as
assuring States and local governments
the opportunity to review and comment
on decisions relating to OCS activities.
To assist the Secretary of the Interior in
carrying out these purposes, and
pursuant to 43 CFR 3313.1, nominations
are hereby requested for areas on the
North Atlantic Outer Continental Shelf
for possible oil and gas leasing under
the Outer Outer Coninental Shelf Lands
Act (43 U.S.C. 1331-1343). The Secretary
is also requesting comments on the
possible environmental impact and
potential use conflicts in specified areas.
These comments will be part of an
information-gathering process to
assemble current information on local
environmental conditions within the
Call area so that other impacts besides
the realization of hydrocarbon potential
can be assessed.

Description of Areas
The Area of the Call for Nominations

and Comments in the North Atlantic
Outer Continental Shelf under
consideration includes a subsea basin
known as the Georges Bank trough. The
area is approximately 270 miles long by
165 miles wide with Its center about 05
miles southeast of Nantucket Island. The
most seaward portion is about 175 miles
east and southeast of Nantucket Island.
The proposed sale area is offshore the
States of Massachusetts, Rhode Island,
Connecticut, Maine, New Hamsphiro,
New York, and New Jersey.

OCS Offlicia Protraction Diagrams

Description Daal of Lato3t
Edition In Stock

1. NJ 19-1 Block Canyon....... Juno 22, 1977.
2. NJ 19-2 Veatch Canyon...... Jnuary, 25, 1079.
3. NK 19-8 Chatham ....... April 18, 1079.
4. NK 19-9....... ................ March 20, 1975.
5. NK 19-10 Block Island Shall Juno 22, 1977.
6. NK 19-11 ................ October 31, 1974.
8. NK 191A.. .... .. 29, 1076.

These Protraction Diagrams may be
purchased for $2.00 each from the
Manager, New York Outer Continental
Shelf Office, Bureau of Land
Management, Federal Building, Suite 32-
120, 26 Federal Plaza, New York, New
York 10007.

Nominations and Comments will be
considered for any or all of that part of
the following Official Protraction
Diagrams described below and
excluding blocks previously leased:

(1) NK 19-8, Chatham: All blocks east
of a line beginning at the NE corner of
block 12, thence south to the SE corner
of block 980.

(2) NK 19-9: All blocks west of a line
beginning at the NE corner of block 1:
thence south to the NE corner of block
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45; thence east to the NE comer of block
46; thence south to the SE comer of
block 90;, thence east to the NE comer of
block 135; thence south to the SE comer
of block 179; thence east to the NE
comer of block 224;thence south to the
SE comer of block 268; thence east to
the NE comer of block 313; thence south
to the SE corner of block 357; thence
east to the NE comer of block 402;
thence south to the SE comer of block
490; thence east to the NE comer of
block 535; thence south to the SE comer
of block 579; thence east to the NE
comer of block 624; thence south to the
SE comer of block 668; thence east to
the NE comer of block 713; thence south
to the SE comer of block 757; thence
east to the NE comer of block 802;
thence south to the SE comer of block
846; thence east to the NE comer of
block 891; thence south to the SE comer
of block 935; thence east to the NE
comer of block 980; thence south to the
SE comer of block 980; thence west to
the SW comer of block 969.

(3) NK 19-12: All blocks west of a line
beginning at the NE comer of block 12;
thence south to the NE comer of block
56; thence east to the NE comer of block
57; thence south to the SE comer of
block 101; thence east to the NE comer
of block 146; thence south to the SE
comer of block 190; thence east to the
NE comer of block 235; thence south to
the SE-comer of block 279; thence east
to the NE comer of block 324; thence
south to .the SE comer.of block 368;-
thence east to the NE comer of block
413; thence south to the SE comer of'
block 457; thence east to the NE comer
of block 502, thence south to the SE
comer of block 546; thence west to the
SW comer of block 545; thence south to
the SE comer of block 588; thence west
to the SWcomerof block 586; thence-
south to the SE comer of block 629;
thence west to the SW comer of block
628; thence south to the SE comer of
block 891; thence west to the SW comer
of block 881.

(4) NK19-11: All blocks except blocks
964 and 1008.

(5] NK 19-10, Block Island Shelf: All
blocks south and east of a line beginning
at the NE comer of block 26, thence
south to the SE comer of block 422,
thence west to the NW comer of block
450, thence south to the SW comer of
block 977.

(6) NJ 19-2, Veatch Canyon: All blocks
west of a line-beginning at the NE comer
of block 36; thence south to the SE
comer of block 300; thence west to the
SW comer of 265.

(7) NJ 19-1, Block Canyom All blocks
east of a line beginning at the NW
comer of block 31; thence south to the.

SW comer of block 295; thence east to
the SE comer of block 308.

Instruction on Call
Nominations must be described in

reference to the Outer Continental Shelf
Leasing Maps or Official Protraction
Diagrams-prepared by the Bureau of
Land Management. Department of the
Interior and referred to above. Only
whole blocks or properly described
subdivisions thereof, not less than one
quarter of a block, may be nominated.

Those nominating twelve blocks or
more that they wish to see considered
for offering in this proposed lease sale,
are requested to arrange their
nominations into three groups according
to the priority of their interest.

In addition to nominations, we are
seeking comments about particular
geological, environmental, biological,
archaeological, socioeconomic
conditions or problems or other
information which might bear upon
potential leasing and development of
particular blocks where available.

Comments should be as specific as
possible in identifying individual blocks
or areas which should receive special
concern and analysis.

Nominations and comments must be
submitted not later than February 29,
1980, in envelopes labiled "Nominations
of Tracts for Leasing in the Outer
Continental Shelf-North Atlantic," or
"Comments on Leasing in the Outer
Continental Shelf-North Atlantic," as
appropriate. They must be submitted to
the Manager, New York Outer
Continential Shelf Office, Bureau of
Land Management. Federal Building,
Suite 32-120, 26 Federal Plaza, New
York, New York 10007. Copies should be
sent to the Conservation Manager,
Geological Survey, 1725 K Street. N.W.,
Suite 204, Washington, D.C. 20036, and
to the Director, Attention 540, Bureau of
Land Management. Department of the
Interior, Washington, D.C. 2O240.

Use of Information From Call
Nominations will be evaluated and

used along with geologic and
geophysical information to determine
what, if any, tracts should be tentatively
selected for further environmental
analysis pursuant to the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4347) and the OCS Lands
Act, as amended. Generally because of
limits on the geographic scope of areas
which can be successfully planned for a
single sale, only a small fraction of the
tracts nominated are selected for fuither
environmental analysis and possible
leasing. I

Comments ill be considered along
with other relevant information

available to the Secretary to determine
what tracts should be designated for
further environmental analysis and
study. As a general rule, tracts which
are believed to have potential for the
production of hydrocarbons are not
excluded from environmental study
unless the Secretary has sufficient
information to conclude that it is not
possible for those tracts to be developed
in an environmentally safe manner.

In any event, selection of tracts for
further environmental analysis does not
insure that the tracts will be
subsequently offered for lease or that
they will be deleted for environemental
or use conflicts. It simply insures that
more information will be available when
that decision is made. In performing the
further environmental analysis leading
to a sale decision, the Department will
take into account comments received as
it determines particular areas and issues
for attention.

Final selection of tracts for
competitive bidding will be made only
at a later date after compliance with
established Departmental procedures
and all requirements of the National
Environmental Policy Act of 1969.
Notice of any tracts finally selected for
competitive bidding will be published in
the Federal Register stating the
conditions and terms for leasing and the
place, date, and hour at which bids will
be received and opened.-
EdIastoy,
Associate Director, Bureau of Land
Manogement.

Approved: December 21.1979.
HeatherL. Ross,
DepulyAssistantSecretaryofthelnterior.
IMR Do,- 70-4SWf Mled IZ-Z579 &W a=]
BIWING CODE 43104-U

Alaska State Office; Redelegation of
Authority

1. Pursuant to the authority contained
in Part I Section 1.1(a) of Bureau Order
701 offuly23, 1964, as amended. I
hereby redelegate authority to take
action as listed below.

District Manager in the Fairbanks
District Office authority to take action
on the following matters listed in Part IL.
Sections
2.2(b)

2_3(a)
2.3(c)
2.4(a)(4)
2.6(k)
M. All

Action under § 2.6(k) restricted to
Issuances of decisions for failure to
provide information required for mining
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claim recordation and failure to file
within 90 days of location.

Chief, Division of Operations,
Fairbanks District Office, authority to
take action on the following matters
listed in Part II:
Sections
2.2(b)
2.2(c)
2.3(a)
2.3(c)
2.4[a)[4)
2.6(k)
2.9 All

Action under § 2.6(k) restricted to
issuances of decisions for failure to
provide information required for mining
claim recordation and failure to file
within 90 days of location.

Chief, Branch of Land Office, in the
Division of Operations, Fairbanks
District Office, authority to take action
on the following matters listed in Part 11:
Sections
2.2(b)
2.2(c)
2.3(a)
2.3(c)
2.4(a)(4)
2.6(k)
2.9 All

Action under § 2.6(k) restricted to
issuances of decisions for failure to
provide information required for mining
claim recordation and failure to file
within 90 days of location.

4. Effective date-This redelegation of
authority will become effective on
January 1, 1980.
Curtis McDee,
State Director.
[FR Dec. 79-39732 Filed 12-28-79; 845 am]
BILLING CODE 4310-84-M

District Grazing Advisory Board,
Susanvilie, Calif.; Notice of Meeting

Notice is hereby given in accordance
with Pub. L. 92-463 that a meeting of the
Susanville District Grazing Advisory
Board will be held on February 5, 1980.

The meeting will begin at 10:00 a.m. in
the California Pines Lodge, County Road
71, Alturas, California.

The agenda for the meeting will
include:

1. District Policy on Project Maintenance
and Contributions.

2. District Grazing Advisory Board
Election.

3. Predator Control in AMPs.
4. Wilderness Study Area

Recommendations as They Relate to AMPs.
5. Surprise/Warner Stewardship Program.
6. Status Report on Range Improvement

Projects.
7. Wild Horse Program as it Relates to

AMPs.

8. Tuledad/Home Camp Monitoring
System.

9. Advisory Board Fund.

The meeting is open to the public.
Interested persons may make oral
statements to the Board between 3:30
and 4:30 p.m., or file a written statement
for the Board's consideration. Anyone
wishing to make an oral statement must
notify the District Manager, Bureau of
Land Management, P.O Box 1090,
Susanville, California, 96130, by
February 1, 1980. Depending on the
number of persons wishing to make oral
statements, a per person list limit may
be established.

Summary minutes of the Board
Meeting will be maintained in the
District Office and will be available for
public inspection and reproduction
(during regular business hours) within 30
days following the meeting.

Sincerely,
Robert J. Sherve,
Acting District Manager.
[FR Doc. 79-39733 Filed 12-28-79; 8:45 am]

BILLING CODE 4310-84-M

Fish and Wildlife Service

Amendment to Endangered Species
Permit

Applicant: Jackson Zoological Park,
2918 West Capitol Street, Jackson,
Mississippi 39209.

The permittee requests an amendment
to their Endangered Species permit for
Bactrian camels (Camelus bactrianus] to
authorize the purchase of one additional
camel from Jurgen Schultz, Catskill, New
York. The permittee is presently
authorized to import during the course
of a commerical activity two Bactrian
camels from Canada.

Humane care and treatment during
transport has been indicated by the
applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 601, 1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S. Fish and
Wildlife Service (WPO], Washington,
D.C. 20240.

This application has been assigned
filed number PRT 2-4398. Interested
persons may comment on this
application within 30 days of the date of
this publication by submitting written
data, views, or arguments to the Director
at the above address. Please refer to the
file number when submitting comments.

Dated: December 26, 1979.
Fred L. Bolwahnn,
Acting Chief, Permit Branch, Federal Wildlife
Permit Office, U.S. Fish and Wildlife Service,
[FR Do. 79-39804 Filed 1Z-28-7. 0:45 am]
BILLING CODE 4310-55-M

Endangered Species Permit; Receipt
of Application

Applicant: Illinois Natural History
Survey, River Research Laboratory, P.O.
Box 599, Havana, Illinois 62044.

The applicant requests a permit to
capture and release species of
endangered mussels in Pool 19 of the
Mississippi River for scientific purposes
evaluating the effects of commercial
mussel harvesting methods.

Humane care and treatment during
transport has been indicated by the
applicant. •

Documents and other information'
submitted with this application are
available to the public during normal
business hours in Room 001, 1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S Fish and
Wildlife Service (WPO), Washington,
D.C. 20240.

This application has been assigned
file number PRT 2-6215. Interested
persons may comment on this
application within 30 days of the date of
this publication by submitting written
data, views, or arguments to the Director
at the above address. Please refer to the
file number when submitting comments.

Dated: December 26,1979.
Fred L. Bolwahnn,
Acting Chief, Permit Branch, Federal Wildlifo
Permit Office, US. Fish and Wildlife Service.
[FR Doc. 79-39803 Filed 12-28-79; &45 am)
BILLING CODE 4310-55-PM

Endangered Species Permit; Receipt
of Application

Applicant: Watson T. Yoshlmoto, 35
Ahi Place, Honolulu, Hawaii 96817.

The applicant requests a permit to
import the trophy of one bontebok
antelope (Damaliscus dorcas dorcas)
from the Thorn Kloof ranch,
Grahamstown, South Africa for
enhancement of survival. The specimen
taken was surplus to the established
herd of the Thorn Kloof ranch.

Humane care and treatment during
transport has been indicated by the
applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 601, 1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S. Fish and
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Wildlife Service (WPO), Washington,
D.C. 20240.

This application has been assigned
file number PRT 2-4604. Interested
persons may comment on this
application within 30 days of the date of
this publication by submitting written
data, views, or arguments to the Director
at the above address. Please refer to the
file number when submitting comments.

Dated: December 26,1979.
Fred L. Bolwalmn,
Acting Chief, Permit Branch, Federal Wildlife
Permit Office, U.S. Fish and Wildlfe Service.
[FR Doc. 79-39805 Filed 12-28-7R 8:45 am)

BILLING CODE 4310-55-M•

Endangered Species Permit; Receipt
of Application

Applicant: Gladys Porter Zoo, 500
Ringgold Street, Brownsville, Texas
78520.

The applicant requests a permit to
import female salt water crocodile
(Crocodylusporosus) from Thailand for
the purpose of enhancement of
propagation.

Humane care and treatment during
transport has been indicated by the
applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 601,1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S Fish and
Wildlife Service (WPO), Washington,
D.C. 20240.

This application has been assigned
file number PRT 2-4576. Interested
persons may comment on this
application within 30 days of the date of
this publication by submitting written
data, views, or arguments to the Director
at the above address. Please refer to the
file number when submitting comments.

Dated December 26,1979.
Fred L Bolwahnn,
Acting Chief, Permit Branch, Federal Wildlife
Permit Office, U.S. Fish and Wildlife Service.
[FR DoM. 7-39808 Filed 12-28-79 8:45 am]

BILLING CODE 4310-55-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

DEPARTMENT OF AGRICULTURE

Forest Service

Coal Mining Unsuitability Study, Utah
December 18, 1979. . .

AGENCY: Bureau of Land Management,
Interior, U.S. Forest Service, Agriculture.

ACTION: Notice of coal mining
unsuitability study and update of
management framework plan (Bureau of
Land Management) and land use plan
(U.S. Forest Service).

SUMMARY: As directed by the Surface
Mining Control and Reclamation Act of
1977, the Bureau of Land Management
and U.S. Forest Service will jointly
prepare a coal mining unsuitability
study on 149,529 acres in Sevier County,
Utah.

Approximately 76,336 acres are
administered by the Richfield District of
the Bureau of Land Management. This
area comprises the Forest Planning Unit,
for which a management framework
plan was completed in 1975. The
Fishlake National Forest administers
about 60,080 acres of land within the
study area boundary; this land Is part of
the U.S. Forest Service's Salina Planning
Unit, for which a land use plan and
environmental impact statement were
completed in 1976. The study area
includes about 12,000 acres of private
land, where the Federal Government has
retained the mineral rights.

The purpose of the present study is to
apply the 20 criteria for coal mining
unsuitability (as found in CFR 3461.1) to
the current management plans for the
area designated in the map. This will
require reviewing and updating existing
information for the planning units
administred by the Bureau of Land
Management and U.S. Forest Service,
and compiling information for the
private lands on which BLM has the coal
leasing responsibility. The Bureau of
Land Management will work in
coordination with private landowners to
identify conflicts between the existing
management plans and the 20 coal
mining unsuitability criteria.

Based on the coal unsuitability study,
the Bureau of Land Management and
U.S. Forest Service will (1) update their
respective management framework plan
aild land use plan, and (2) determine
areas which are acceptable for further
consideration for coal development.

The BLM Richfield District and
Fishlake National Forest will coordinate
in notifying all government
representatives and agencies,
organizations, and individuals affected
by the study of the intent to update
management framework and land use
plans and to prepare the unsuitability
study. A notice will appear in local and
state-wide news media. All surface
owners within the Forest Planning Unit
who would be adverselyaffected by an
unsuitability designation will be invited
to consult personally with Bureau of
Land Management and U.S. Forest
Service personnel.

An open house will be held at BIM's
Richfield District Office in March of
1980 to discuss the recommendations for
unsuitable areas. At the open house, the
public will also have the opportunity to
review the updated resource
information.

A public hearing would be held prior
to the approval of the unsuitability
recommendations upon request of any
person having an interest which is, or
may be, adversely affected by the plan.

A brochure will be distributed in the
spring of 1980 which summarizes the
coal mining unsuitability study for those
U.S. Forest Service and BLM
administered lands and private lands
where BEM has the coal leasing
responsibility.

For further information on the Coal
Unsuitability Study for the Forest
Planning Unit contact: Donald L.
Pendleton, District Manager, Bureau of
Land Management, 150 East 900 North,
Richfield, Utah 84701.
Donald L Pendleton,
DistrictManager.

J. Kent Taylor,
Forest Supervisor.
[FR D&e. 7a4=370 Filed 12-25-M &AS am
BL.O COOES 4310-84, 3410-11-I

INTERNATIONAL JOINT
COMMISSION-UNITED STATES AND
CANADA

Lake Erie Ice Boom; Extension of
Order of Approval

Notice is hereby given that, by letter
of November 13,1979, Ontario Hydro
and the Power Authority of the State of
New York (Power Entities) have
requested a further extension for an
indefinite period of this Commission's
Order to Approval dated June 9,1964 as
amended May 29,1968. October 3,1969
and April 1,1975. The above Order, as
amended, expires on May 15,1980. The
application of November 19,1979 does
not seek to change any conditions of the
present order other than the elimination
of the termination date.

The Commission's present Order of
Approval authorizes the Power Entities
to construct and maintain a boom in
Lake Erie just upstream from the
entrance of the Niagara River. the
purpose of which is to assist in the
formation of an ice cover on Lake Erie
and to reduce ice movement from the
Lake to the River. In the past, excess ice
in the Niagara River has severely
damaged shoreline property and
interferred with power production. The
boom is approximately two miles in
length consisting of anchored floating
timbers extending from the Canadian
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shore to the north end of the Old
Breakwater on the United States side.
The boom is installed in the late Autumn
of each yeai and must be completely
removed by May 15 of the following
year, with sections being "opened" prior
to the date depending on the amount of
ice in Lake Erie and climate conditions.

In accordance with its Rules of
Procedure, the Commission requests
statements from interested persons
setting forth facts and arguments
bearing on the subject matter and
tending to oppose or support the
application in whole or in part. Closing
data for receipt of such statements is
February 7, 1980.

Upon receipt of such statements, the
Commission will consider the
desirability of requesting the Applicants
to reply to them in writing before
proceeding to the holding of public
hearings which will be held in the
vicinity of the location of the ice boom
so as to provide all parties interested,
convenient opportunity to be heard.

Copies of the Power Entities' letter of
November 13, 1979 and the present order
of Approval, as amended, are available
upon request to the Secretaries of the
Commission at the addresses listed
below.

D. A. LaRoche,
Secretary, United States Section,
International Joint Commission.
D. G. Chance,
Secretary, International Joint Commission.
December 21,1979.
(FR Doe. 79-973B Filed 12-28-79; 8.45 am]
BILLING CODE 4710-14-

JOINT BOARD FOR THE
ENROLLMENT OF ACTUARIES

Advisory Committee on Actuarial
Examinations; Meeting

Notice is hereby given that the
Advisory Committee on Actuarial
Examinations will meet at the Lowes
Summit Hotel, 569 Lexington Avenue,
New York, New York, on January 29,
1980 beginning at 9:00 a.m.

The purpose of the meeting is to
discuss possible topics for inclusion on
the syllabus for the Joint Board's
examinations in actuarial mathematics
and methodology referred to in Title 29
U.S. Code, Sections (a)(1)(B) and (C).

The meeting will be open to the public
as space is available. Time permitting,
after discussion of the syllabus by
Committee members, interested persons
may make' statements germane to this
subject. Persons desiring to make such
statements should advise the Committee
Management Officer in writing prior to

the meeting to aid in scheduling the time.
available and should submit the wiitten
text or, at a minimum, an outline of
comments they propose to make orally.
Such comments will be restricted to ten
minutes in length. Any interested person
may file a written statement for
consideration by the Committee by
sending it to Mr. Leslie S. Shapiro, Joint
Board for the Enrollment of Actuaries,
c/o U.S. Department of the Treasury,
Washington, D.C. 20220.

Dated: December 26,1979.
Leslie S. Shapiro,
Advisory Committee Management Officer,
Joint Board for the Enrollment ofActuarles.
[FR Doe. 79-39807 Filed 12-28-7; 8:45 aml

BILLING CODE 4810-25-M

DEPARTMENT OF JUSTICE

Antitrust Division

United States v. Arden-Mayfair, Inc.;
Matanuska Maid, Inc.; and
Meadowmoor Alaska Dairy, Inc.;
Proposed Consent Judgment and
Competitive Impact Statement
Thereon

Notice is hereby given pursuant to the
Antitrust Procedures and Penalties Act,
15 U.S.C. Section 16(b)-)h, that a
proposed consent judgment and a
competitive impact statement as set out
below have been filed with the United
States District Court for the District of
Alaska in Civil No. A78-14, United
States v. Arden-Mayfair, Inc.;
Matanuska Maid, Inc.; and
Meadowmoor Alaska Dairy, Inc. The
complaint in this case alleges that the
defendant dairies conspired to fix, raise,
maintain, and stabilize the wholesale
prices of dairy products in south central
Alaska, that they conspired to submit
collusive and rigged bids to federal,
state, and local agencies for dairy
contracts in south central Alaska in
violation of Section I of the Sherman
Act.

The proposed judgment prohibits the
defendant dairies, for ten (10) years,
from entering into any agreement or
understanding regarding the wholesale
prices of dairy products or the allocation
of customers or territories, and from
submitting noncompetitive, collusive, or
rigged bids for the sale of dairy
products. The proposed judgment further
forbids the defendants from
communicating or exchanging among
themselves any information on
prospective prices, discounts, or other
terms and conditions for the sale of
dairy products.

In addition, the defendants are
required by the proposed judgment to

take certain affirmative steps to Insure
compliance with the Sherman Act and
the terms of the judgment. The
Department of Justice is given access
under the proposed judgment to the files
and records of the defendant'
corporations, to examine such records
for compliance or non-compliance with
the judgment.

Public comment is invited within the
statutory 60 day comment period. Such
comment and response thereto will be
published in the Federal Register and
filed with the Court. Comments should
be directed to Anthony E. Desmond,
Chief, Antitrust Division, Department of
Justice, 450 Golden Gate Avenue, Box
36046, San Francisco, California 91102.

Dated: December 13, 1979.
Charles F. B. McAleer,
SpecialAssistantfor Judgment Negotiations,

U.S. District Court, District of Alaska
United States of America, Plaintiff v. Arden

Mayfair, Inc.; Matanuska Maid, Inc.; and
Meadowmoor Alaska Dairy, Inc.,
Defendants.

Civil No. A-78-14.

Stipulation
Filed: December 13, 1979,
It is stipulated by and between the

undersigned parties and, by their respective
attorneys, that:

1. The parties consent that a Final
Judgment in the form hereto attached may be
filed and entered by the Court, upon the
motion of any party or upon the Court's own
motion, at any time after compliance with the
requirements of the Antitrust Procedures and
Penalties Act [15 U.S.C. § 161 and without
further notice to any party or other
proceedings, provided that plaintiff has not
withdrawn Its consent which It may do at any
time before the entry of the proposed Final
Judgment by serving notice thereof on
defendants and by filing said notice with the
Court.

2. In the event plaintiff withdraws Its
consent or if the proposed Final Judgment is
not entered pursuant to this Stipulation, this
Stipulation shall be of no effect whatever and
the making of this Stipulation shall be
without prejudice to any party in this or any
other proceeding.

Dated: December 13, 1979.
For the Plaintiff: John H. Shenefteld,

Assistant Attorney General; Joseph H.
Widmar, Charles F. B. McAleer, Anthony
E. Desmond, Richard B. Cohen, James V.
Dick, Attorneys, Department of Justice.

For Defendants: Davis. Wright, Todd, Rieso
& Jones, Attorneys for Meadowmoor
Alaska Dairy, Inc.; by Payton Smith,
Abbott, Lynch, Farney & Rodey,
Attorneys for Matanuska Mld, Inc., By
John W. Abbott, Sax & Maclver,
Attorneys for Matanuska Maid, Inc., By
James L. Magee, Mitchell, Sliberborg &
Knupp, Attorneys for Arden.Mayfair.
Inc., by Edward M. Medvene.
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U.S. District Court, for the District of Alaska
United States of America, Plaintiff v.

Arden-Mayfair, Ina.; Matanuska Maid, Ina;
and MeadowmoorAlaska Dairy, Inc.,
Defendants.

'Civil No. A-78-14.

Final Judgment Filed. December 13, 1979
Plaintiff, United States of America, having

filed its complaint herein on January 25,1978,
and plaintiff and defendants, by their
respective attorneys, having consented to the
entry of this Final Judgment without trial or
adjudication of any issue of fact or law
herein, and without this Final Judgment
constituting any evidence against or an
admission by any party with respect to any
such issue;

Now, therefore, before the taking of any
testimony, and without trial or adjudication
of any issue of fact or law herein, and upon
consent of the parties hereto, it is hereby,

Ordered, adjudged and decreed as follows:
L

This Court has jurisdiction of the subject
matter of this action, and of each of the
parties consenting hereto. The complaint
states a claim upon which relief may be
granted against each defendant under Section
I of the Sherman Act (15 U.S.C. § 1).
HI

As used in this Final Judgment:
(a) "Person" means any individual,

partnership, firm, corporation, association or
other business or legal entity;

(b] "Dairy products" means end products
which have been processed from raw milk,
and related products not processed from-raw
milk but Which are usually marketed by
dairies, including, but not limited to:
recombined milk; pasteurized and
homogenized milk; two-percent mill; skim
milk. buttermilk; whipping and table cream,
haif and halfI sour cream; cottage cheese;
chocolate and orange drinks; ice cream and
ice milk; sherbets; popsicles and other similar
frozen novelties;

(c) "Dairy" means any corporation, firm, or
individual which processes raw milk into
dairy products and/or sells and distributes
dairy products to customers such as grocery
stores, restaurants, hotels, schools, hospitals,
military installations, other government
agencies and home delivery purchasers;

(d) "Federal Institution" means any agency.
instrumentality or institution of the United
States of America which purchases dairy
products;

(e] "State Institution" means'any agency,
instrumentality or institution of the State of
Alaska or any political subdivision thereof,
including, but not limited to, any county, city,
town, municipality or school district.

( (f) "Geographical area" means State of
Alaska.

This Final Judgment applies to the
defendants and to their officers, directors,
agents, employees, subsidiaries, successors
and assigns, and to all other persons in active
concert or participation with any of them,
who shall have received actual notice of this
Final Judgment by personal service or
otherwise. This Final Judgment shall not

deprive any defendant or employee thereof of
any right which it may enjoy under Section a
of the Clayton Act (15 U.S.C. § 17) or the
Capper-Volstead Act (7 U.S.C. § 291-292).
IV

Each defendant when acting as a dairy is,
within the geographical area. enjoined and
restrained from directly or Indirectly entering
into, adhering to, maintaining, enforcing or
claiming any right under any contract.
agreement combination, understanding, plan
or program with any person to:

(a) Fix, determine, establish, maintain,
raise or stabilize the prices, discounts, or
other terms or conditions for the sale of dairy
products to any third person;

(b Submit noncompetitive, collusive or
rigged bids for dairy products to any federal
Institution;

(cJ Submit noncompetitive, collusive or
rigged bids for dairy products to any state
institution, or to any other third person:

(d) Allocate, rotate or divide markets,
customers or territories;

(e) Communicate to or exchange with any
other dairy any actual or proposed price,
price change, discount or other term or
condition of sale at or upon which any dairy
product is to be, or has been, sold to any
third person.
V

Each defendant Is, within the geographical
area, enjoined and restrained from directly or
indirectly.

(a) Communicating to or exchanging with
any other dairy any information relating to
price, discount or any other term or condition
of sale of dairy products which has bee&
charged or allowed or is to be charged or
allowed to any customer or prospective
customer.

(b) Communicating to or exchanging with
any other dairy any information relating to
price, discount or any other term or condition
of sale of dairy products which has been
charged or allowed or Is to be charged or
allowed by any person to any Federal or
State Institution.
VI

Nothing-in Sections IV or V shall apply to
any negotiation or communication between
the defendants, or a defendant and any other
dairy, the sole purpose of which is a bona
fide proposed or actual purchase or sale of
dairy products.
VII

Each defendant shall for a period of five (5]
years from the date of entry of this Final
Judgment furnish simultaneously with each
bid or quotation required to be sealed which
is submitted by it for sale of dairy products to
any Federal or State institution in the State of
Alaska, a written certification by an officer
or other authorized employee of such
defendant, that such bid was not In any way
the result, directly or indirectly, of any
agreement, understanding or communication
with any other producer, seller or distributor
of dairy products.
VIII

For a period of five (5] years from the date
of entry of this Final Judgment. each
defendant shall preserve all written price

computations and other written calculations
actually performed by such defendant in the
preparation and submission of any bid
required to be sealed which is submitted to
any Federal or State Institution in the State of
Alaska, and shall retain such written
computations and calculations for a period of
at least five (5] years from the date each bid,
which is based on such computations, is
submitted to any Federal or State institution
in the State of Alaska.
IX

Each defendant shall:
(a) Serve within ninety (90] days after the

entry of this Final Judgment a copy of this
Final Judgment upon each of Its officers and
directors, and upon each of its employees and
agents who have any responsibility for
establishing prices, discounts or other terms
or conditions for the sale of dairy products, or
for the determination and submission of bids
for State or Federal Institution dairy product
contracts;

(b] Within one hundred and twenty (120]
days after entering of this Final Judgment, to
file with this Court and to serve upon the
plaintiff affidavits concerning the fact and
manner of compliance with Paragraph (a] of
this Section IX.

(A] Each defendant shall advise each of its
officers and employees who have
responsibility for or authority over the
establishment of prices for dairy products
and/or the determination and submission of
bids for State or Federal dairy product
contracts, of Its and their obligations under
this Final Judgment. For a period of five (5]
years from the entry of this Final Judgment
each defendant shall maintain a program to
Insure compliance with this Final Judgment
which'program shall include at a minimum
the following with respect to each of the
persons described Immediately above.

(1) The annual distribution to them of this
Final judgment

(2) The annual submission to them of a
written directive setting forth the defendant's
policy regarding compliance with the
Sherman Act and with this Final Judgment,
with such directive to include (a) an
admonition that non-compliance with such
policy and this Final Judgment will result in
appropriate disciplinary action determined
by the defendant and which may include
dismissal, and (b) advice that the defendant's
legal advisors are available at all reasonable
times to confer with such persons regarding
any compliance questions or problems;

(3) The imposition of a requirement that
each of them sign and submit to his employer,
once a year, a certificate in substantially the
following form:

"The undersigned hereby (1) acknowledges
receipt of a copy of the 1979 Alaska NMk
Final Judgment and a written directive setting
forth the Company policy regarding
compliance with the antitrust laws and with
such Final Judgment. (2] represents that the
undersigned has read and understands such
Final Judgment and directive, (3]
acknowledges that the undersigned has been
advised and understands that non-
compliance with such policy and Final
judgment will result in appropriate -
disciplinary measures determined by the
Company and which may include dismissal,
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and (4) acknowledges that the undersigned
has been advised and understands that non-
compliance with the Final Judgment may also
result in conviction for contempt of court and
imprisonment and/or fine";

(4) The holding of one or more meetings
with them to review the terms of this Final
Judgment and the obligations it imposes, with
such meetings to be arranged and conducted
so that each of them attends at least one such
meeting within a twelve-month period; and

(5) The imposition of a requirement that
each of them Is subject to any legally
recognized privilege, to report In writing each
communication of the type described in
Section V of this Final Judgment with an
officer, director, representative or employee
of any other defendant or of any other dairy
products company. Each of them is to meet
this requirement by completing a written
report of each such communication, within
ten days of the communication, stating the
date, time and place of the communication,
the names of all individuals who participated
in the communication, and the topics
discussed during the communication. Any
person required to complete reports of
communications by this Paragraph and who
completes no such reports during any twelve-
month period must certify that he or she had
no communications of the type described in
Section V of this Final judgment. or that he or
she has declined to report any such
communications on the basis of a specified
legally recognized privilege. Each defendant
shall include in its annual sworn statement
required to be filed by Section X(B) of this
Final Judgment, the name and address of
each person who was required to submit a
report or certification required by this
Paragraph during the twelve-month period
preceding the filing of the defendant's sworn
statement and shall indicate whether or not
each such person filed such a report or
certificate. The defendants shall maintain for
inspection by the plaintiff until the tenth
anniversary of the date of entry of this Final
Judgment all reports and certifications
required by this Paragraph.

(B) For a period of five (5) years from the
entry of this Final Judgment, each defendant
shall file with the plaintiff and under seal
with the Court on or before the anniversary
date of this Final Judgment, a sworn
statement, by a responsible official
designated by the defendant to perform such
duties, setting forth all steps it has taken
during the preceding year to discharge its
obligations under this Section X. This
statement shall be accompanied by copies of
all written directives issued by the defendant
concerning any of the matter covered by this
Final Judgment.
X1

Upon motion of the plaintiff or upon this
Court's own motion, responsible officials of
each defendant may from time to time be
ordered to appear before this Court to give
sworn testimony relating to each such
defendant's manner of compliance with the
provisions of this Final Judgment.
XiI

Each defendant shall require, as a
condition of the sale or other disposition of
all, or substantially all, of its assets of its

dairy business in Alaska, that the acquiring
party agree to be bound by the provisions of
this Final Judgment. The acquiring party shall
file with the Court, and serve upon the
plaintiff, its consent to be bound by this Final
Judgment.
XIII

For the purpose of determining or securing
compliance with this Final Judgment and
subject to any legally recognized privilege,
from time to time:

(A) Duly authorized representatives of the
Department of Justice shall, upon written
request of the Attorney General or the
Assistant Attorney General in charge of the
Antitrust Division, and on reasonable notice
to a defendant, made to its principal office,
be permitted:

(1) Access during the office hours of such
defendant, to inspect and copy all books,
ledgers, accounts, correspondence,
memoranda and other records and
documents in the possession or under the
control of such defendant, who may have
counsel present, relating to any matters
contained in this Final Judgment; and

(2) Subject to the reasonable convenience
of such defendant and without restraint or
interference from it, to interview officers,
employees and agents of such defendant,
who may have counsel present, regarding any
such matters.

(B) Upon written request of the Attorney
General or the Assistant Attorney General in
charge of the Antitrust Division made to a
defehdant's principal office, such defendant
shall submit such written reports, under oath
if requested, with respect to any of the
matters contained in this Final Judgment, as
may be requested.

No information or documents obtained by
the means provided in this Section XIII of the
Final Judgment shall be divulged by any
representative of the Department of Justice to
any person other than a duly authorized
representative of the Executive Branch of the
United States, except in the course of legal
proceedings to which the United States is a
party, or for the purpose of securing
compliance with this Final Judgment, or as
otherwise required by law.

(C) If at the time information or documents
are furnished by a defendant to plaintiff, such
defendant represents and identifies in writing
the material in any such information or
documents to which a claim of protection
may be asserted under Rule 26(c)(7) of the
Federal Rules of Civil Procedure, and said
defendant marks each pertinent page of such
material, "Subject to claim of protection
under Rule 26(c)(7) of the Federal Rules of
Civil Procedure," then 10 days notice shall be
given by plaintiff to such defendant prior to
divulging such material in any legal
proceeding (other than a Grand Jury
proceeding) to which that defendant is not a
party.
XIV

Jurisdiction is retained by this Court for the
purpose of enabling any of the parties to this
Final Judgment to apply to this Court at any
time for such further orders and directions as
may be necessary or appropriate for the
construction or carrying out of this Final
Judgment, for the modification of any of the

provisions hereof, for the enforcement of
compliance herewith, and for the punishment
of violations hereof.
XV

Entry of this Final Judgment Is In the public
interest.
XVI

This Final Judgment shall expire ten (10)
years from the date of Its entry.

Dated:

United States District Judge.

U.S. District Court for the District of Alaska
United States of America, Plaintiff, v.

Arden-Mayfair, Inc.; Matanuska Maid, Inc.:
and Meadowmoor Alaska Dairy, Inc.,
Defendants.

Civil No. A78-14.
Filed: December 13, 1979.

Competitive Impact Statement
Pursuant to Section 2(b) of the Antitrust

Procedures and Penalties Act [15 U.S.C.
§ 16(b)], the United States hereby submits
this Competitive Impact Statement relating to
the proposed consent judgment submitted for
entry in this civil antitrust proceeding.

I

Nature of the Proceeding
On January 25, 1978, the United States filed

a civil complaint under Section 4 of the
Sherman Act [15 U.S.C. § 4] alleging that
defendants Arden-Mayfair, Inc., Matanuska
Maid, Inc., and Meadowmoor Alaska Dairy,
Inc. violated Section I of the Sherman Act [15
U.S.C. § 11. The complaint alleged that
defendants engaged in a combination and
conspiracy in unreasonable restraint of
interstate trade and commerce the
substantial terms of which were: (a) to fix,
raise, stabilize and maintain the wholesale
prices of dairy products in south central
Alaska; and (b) to submit collusive and
rigged bids for the sale of dairy products
under contract in south central Alaska.

In a federal grand jury Indictment, also
filed on January 25,1978, the same corporate
defendants were charged with a criminal
violation of the Sherman Act, arising out of
the same alleged conspiracy. All defendants
in the criminal case were permitted to enter
pleas of nolo contendere. In September 1978,
U.S, District Court Judge James A. von der
Heydt sentenced Arden-Mayfair, Inc. to pay a
fine of $50,000; Matanuska Maid, Inc. was
fined $45,000; and Meadowmoor Alaska
Dairy, Inc. was fined $25,000.

Entry by the Court of the proposed consent
judgment will terminate the remaining
portions of this civil action, except insofar as
the Court will retain jurisdiction over the
matter for possible further proceedings which
may be required to interpret, modify or
enforce the judgment, or to punish alleged
violations of any of the provisions of the
judgment.

II
Description of Practices Involved In the
Alleged Violation

Defendants are producers and/or
distributors of dairy products such al milk,
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ice cream and similar products which they
sell as wholesalers to retail grocery stores,
restaurants, hospitals, schools, and other
institutions ran by federal, state and local
governmental agencies. Their total sales of
dairy products in 1975 were approximately
$18 million which accounted for
approximately 95 percent of the total
wholesale sales of dairy products in south
central Alaska.

The government would have been prepared
to prove at trial that the defendant dairies,
through their top management level
employees, had frequent communications and
meetings among themselves about various
aspects of the dairy business. Evidence
would have been offered that, at various
times during the alleged conspiracy.
defendants' employees met, discussed, and
agreed on raising wholesale prices to their
customers. The government was also
prepared to prove that on several occasions,
representatives of the defendant corporations
met, discussed and reached an understanding
as to who would be the successful bidder on
contracts being offered by public agencies
(federal, state and local) and that there
existed an agreement among the defendants
to divide the public agency business among
themselves pursuant to discussions among
their representatives.

According to the complaint, the alleged
conspiracy had the following effects: (a]
competition between and among the
defendants and co-conspirators in south
central Alaska had been restrained, (b]
purchasers of dairy products in south central
Alaska had been deprived of free and open
competition in the sale of dairy products; and
(c) wholesale prices of dairy products in
south central Alaska had been raised, fixed
and maintained at artificial and
noncompetitive levels.

Defendants, in their formal pleadings filed
in the case, denied all the allegations in the
government's complaint and were prepared
to dispute the evidence to be offered by the
government at a trial.

IIl

Explanation of the Proposed Consent
Judgment

The United States and the defendants have
stipulated that the proposed consent
judgment, which is in a form negotiated by
the parties, maybe entered by the Court at
any time after compliance with the Antitrust
Procedures and Penalties Act. The stipulation
between the parties provides that there has
been no admission by any party with respect
to any issue of fact or law. Under the
provisions of Section 2(c) of the Antitrust
Procedures and Penalties Act, entry of the
proposed judgment by the Court is
conditioned upon a determination by the.
Court that the judgment is in the public
interest

A. Prohibited Conduct
The proposed judgment will for ten years

prohibit the defendants from entering into or
adhering to any agreements or arrangements
with any person to raise, fix or maintain the
prices or other terms or conditions for the
sale of dairy products to any third party. The
judgment also prohibits the submission of

any noncompetitive, collusive or rigged bid
for the sale of dairy products to any agency
or institution of the federal government or the
State of Alaska or any other person. Also
forbidden is any agreement or understanding
among defendants to allocate, rotate or
divide markets, customers or territories. The
judgment also prohibits defendants, by
agreement or individually, from
communicating or exchanging among
themselves any information on prospective
prices, discounts or other terms and
conditions for the sale of dairy products.
Defendants are further enjoined from
communicating or exchanging among
themselves the prices or other terms of any
bid to a public agency.

B. Required Conduct
To ensure that all bids to public agencies

are made without collusion or agreement, the
proposed judgment requires each defendant,
for a person of five years, to submit with each
sealed bid to a federal agency in Alaska a
certificate stating that each such bid was not
in any way the result of an agreement,
understanding or communication with any
other producer, seller or distributor of dairy
products. False declarations made pursuant
to this provision of the judgment would
subject the certifying officer to criminal
penalties under 18 U.S.C. § 1001. To permit
monitoring of compliance with the provisions
relating to competitive bidding, defendants
are also required over a five-year period to
preserve all written price computations and
other calculations actually performed In
connection with the submission of bids to
public agencies, and to retain such
computatons for a period of five years after
the date bids are submitted.

For the purpose of broadcasting to all
responsible employees the prohibitions of the
judgment, defendants are required, within 60
days, to serve a copy of the judgment on each
of their directors and officers, and upon each
of their employees or agents who have any
responsibility for establishing prices,
discounts or other terms and conditions of
sale. If new employees are hired in these
positions in the future, defendants must also
serve a copy of the judgment on these new
employees. The judgment applies not only to
the defendant corporations but also to their
officers, directors, employees and agents who
have actual notice of the judgment.
Accordingly, requiring the defendants to give
such notice to their responsible personnel
serves two purposes: It enables the affected
employees to know what activities they are
prohibited from engaging in. and It permits
prosecution for criminal contempt of those
employees who disregard the provisions of
the judgment.

The judgment further requires each
defendant to maintain, for a period of five
years, a program to Insure compliance with
the judgment. At a minimum, each program
must include: (1) the annual distribution of
the judgment to the officers and other
company employees described above; (2) the
annual submission to these officers and
employees of a directive setting forth the
defendant's policy for compliance with the
Sherman Act and this judgment, with a
warning that non-compliance will result in

disciplinary action and advice that
defendant's legal advisors are available to
answer any questions concerning
compliance; (3) the annual submission by
these officers and employees of a certificate
acknowledging that he has received and
understands the judgment and the directive;
(4) annual meetings for these officers and
employees to review the terms of the
judgment and the obligations it imposes, and
(5) requirements that the date, time, place,
participants, and topics of any
communication concerning price which is
prohibited by the judgment must be reported
(subject to any legally recognized privilege)
within ten days of Its occurrence, or. if there
are no such communications, annual
certificates must be filed indicating that fact.
and that such reports or certificates must be
maintained for ten years. Each year for a
period of five years, a responsible official of
each defendant is also required to file with
the plaintiff and under seal with the Court, a
sworn statement setting forth all the steps it
has taken during the preceding year to
discharge these obligations, along with copies
of all directives issued by the company in
compliance with this judgment. Such officials
may also be required to give sworn testimony
before the Court relating to defendants'
manner of compliance.

If any defendant sells all or substantially
all of its assets of its dairy business in
Alaska. the judgment compels the defendant
to require the acquiring party to be boundby
the provisions of the judgment and to file
with the court and the plaintiff its written
consent to be bound by the judgment.

The Department of Justice is given access
under the proposed judgment to the files and
records of the defendant corporations, to
examine such records for compliance or non-
compliance with the judgment.

C Effect of the Proposed Judgment on
Competition

The relief encompassed in the proposed
consent judgment is designed to prevent a
recurrence of any of the activities alleged in
the complaint. The prohibitory language of
the judgment will ensure that all pricing
decisions in this industry shall be made
Independently by the individual competitors.
The judgment contains sufficient record-
keeping requirements and access to
defendants' records to allow the Department
to adequately monitor defendants' activities
In the future.

Accordingly, it Is the opinion of the
Department of Justice that the proposed
judgment is fully adequate to prevent any
future antitrust violations by the defendant
corporations. It Is also the view of the
Department that disposition of the case
without additional litigation is appropriate in
vlew of the fact that the proposed judgment
includes the form and scope of relief equal to
that which might be obtained after a full
airing of the Issues at a trial.

IV

Remedies Available to Potential Private
Litigants

Section 4 of the Clayton Act [15 U.S.C.
§ 151 provides that any person who has been
injured as a result of conduct prohibited by
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the antitrust laws may bring suit in federal
court to recover three times the damage such
person has suffered, as well as costs and
reasonable attorney fees. Prior to the filing of
the complaint in this action Stayfresh of
Alaska, a former competitor of the
defendants, brought suit against Matanuska
Maid and Arden (the action is captioned
Leon Barnes et al. v. Arden-Mayfair, Inc. et
al. Civ. No. C74-7565 (W.D. Wash.)). The case
Is presently in the discovery stage. The State
of Alaska has made an Investigatory Demand
on defendants pursuant to A.S. 4552 § 200.

Stayfresh, the State of Alaska, and any
other potential plaintiffs will retain the same
rights to seek monetary damages and
equitable remedies that they would have had
If the proposed judgment had not been
entered. However, pursuant to Section 5[a) of
the Clayton Act, amended 15 U.S.C. § 16(a),
the judgment may not be used as prima facie
evidence in private litigation.

V
Procedures Available for Modification of the
Proposed Judgment

As provided by the Antitrust Procedures
and Penalties Act, any person believing that
the proposed judgment should be modified
may submit written comments to Anthony E.
Desmond, Department of Justice, Antitrust
Division, 450 Golden Gate Avenue, San
Francisco, California 94102, within the 60-day
period provided by the Act. The comments
and the government's responses to them will
be filed with the Court and published in the
Federal Register. All comments will be given
due consideration by the Department of
Justice, which remains free to withdraw its
consent to the proposed judgment at any time
prior to its entry if it should determine that
some modification of the judgment is
necessary to the public interest. The
proposed judgment itself provides that the
Court will retain jurisdiction over this action,
and that the parties may apply to the Court
for such orders as may be necessary or
appropriate for the modification or
enforcement of the judgment.

VI
Alternatives to the Proposed Consent
Judgment

This case does not involve any unusual or
novel issues of fact or law which might make
litigation a more desirable alternative than
the entry of the negotiated consent judgment.
The proposed judgment contains all the relief
which was requested in the complaint.

VII

Other Materials
No materials and documents of the type

described in Section 2(b) of the Antitrust
Procedures and Penalties Act 115 U.S.C
§ 16(b)] were considered in formulating this
proposed judgment.

Dated: December 13, 1979.
Richard B. Cohen,
James V. Dick,
Attorneys, U.S. Department offustice.
[FR Doe. 79-9739 Filed 12-2&-7. 8:45 am]
BILLING CODE 4410-01-M

United States v. Continental Group,
Inc. et al.; Proposed Consent
Judgment, Stipulation, and
Competitive Impact Statement as to
St. Regis Paper Co.

Notice is hereby given pursuant to the
Antitrust Procedures and Penalties Act,
15 U.S.C. Section 16(b) through (h), that
a proposed Consent Judgment,
Stipulation and Competitive Impact
Statement as to St. Regis Paper
Company as set out below have been
filed with the United States District
Court for the Eastern District of
Pennsylvania in United States of
America v. Continental Group, Inc. et
al., Civil Action No. 76-3377. The
Complaint in this case alleged that five
(5) corporations, including St. Regis
Paper Company, engaged in a
combination and conspiracy to fix prices
of consumer bags in violation of Section
1 of the Sherman Act, 15 U.S.C. Section
1. The proposed Consent Judgment
enjoins St. Regis Paper Company from
directly or indirectly entering into,
adhering to, maintaining, furthering,
enforcing or claiming any rights under
any contract, agreement, arrangement,
understanding, plan, program,
combination or conspiracy with any
other person engaged in the production
or sale of any paper and/or plastic
products to: (a) raise, fix, maintain or
stabilize the price or other terms or
conditions for the sale of any paper
and/or plastic products to any third
person; (b] allocate, limit or divide
territories, markets or customers for the
sale of any paper and/or plastic
products; (c) submit noncompetitive,
collusive, rigged, cover or
complimentary bids or quotations for
the sale of any paper and/or plastic
products; (d) refrain from submitting a
bid or quotation for any sale of any
paper and/or plastic products; and (e)
limit the construction or utilization of
production facilities for the manufacture
of any paper and/or plastic products.
The proposed Judgment further enjoins
St. Regis Paper Company from
communicating or exchanging with any
other manufacturer or seller of any
paper and/or plastic products any
information regarding specific prices of
such products or material from which
such specific prices may be computed.
St. Regis Paper Company is also
enjoined from distributing any pricing
manuals or price lists used or to be used
in computing prices, terms or conditions
of sale charged or to be charged for any
paper and/or plastic products. St. Regis
Paper Company is required to establish
an antitrust compliance program which
must include reporting to the
Department of Justice all

communications relating to prices of
consumer bags and folding cartons
between its employees and
representatives of other consumer bag
or folding carton manufacturers. Public
comment is invited within the statutory
60 day comment period. Such comments
and responses thereto will be published
in the Federal Register and filed with the
Court. Comments should be directed to
John J. Hughes, Chief, Middle Atlantic
Office, Antitrust Division, Department of
Justice, 3430 United States Courthouse,
Philadelphia, Pennsylvania 19108.

Dated: December 17, 1979
John H. Shenefield,
Assistant Attorney General, Antitrust
Division.

U.S. District Court for the Eastern District of
Pennsylvania

United States of America, Plaintiff, v,
Continental Group, Inc. et a., Defendants.

Civil Action No. 76-3377.
Filed: December 17,1979.

Stipulation
It is stipulated by and between the

undersigned parties, by their respective
attorneys, that:

1. The parties consent that a Final
Judgment in the form hereto attached
and may be filed and entered by the
Court, upon the motion of any party or
upon the Court's own motion, at any
time after compliance with the
requirements of the Antitrust Procedures
and Penalties Act (15 U.S.C. 16), and
without further notice to any party or
other proceedings, provided that
plaintiff has not withdrawn its consent,
which it may do at any time before the
entry of the proposed Final Judgment by
serving notice thereof on defendant and
by filing that notice with the Court.

2. In the event plaintiff withdraws its
consent or if the proposed Final
Judgment is not entered pursuant to this
Stipulation, this Stipulation shall be of
no effect whatever and the making of
this Stipulation shall be without
prejudice to any party in this or any
other proceeding. Dated: December 17,
1979.

For the plaintiff: John H. Shenefleld,
Assistant Attorney General Joseph 11.
Widmar, Charles F. B. McAlear, John J.
Hughes, Attorneys, Department of
Justice. Walter L Devany, Attorney,
Department of Justice, Antitrust Division,
Department of Justice, 3430 United States
Courthouse, Independence Mall Wa-",
601 Market Street, Philadelphir.
Pennsylvania 19106.

For defendant St. Regis Paper Company:
Homer Crawford, Vice President, St.
Regis Paper Company; H. Richard
Wachtel, LeBoeuf Lamb, Leiby &
MacRae, 140 Broadway, New York, Now
York, 10005. Ralph W. Brenner,
Montgomery, McCracken, Walker &'
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Rhodes, Three Parkway, 20th Floor,
Philadelphia, Pennsylvania 19102.

U.S. District Court for the Eastern District of
Pennsylvania

United States of America, Plaintiff, v.
Continental Group, Ina et al., Defendants.

Civil No. 76-3377.
Filed: December 17,1979.

Final Judgment as to SL Regis Paper Co.
Plaintiff, United States of America, having

fied its Complaint herein on October 29,
1976, and the Plaintiff and the Defendant St.
Regis Paper Company ("St Regis"), by their
respective attorneys, having consented to the
entry of this Final Judgment. without trial or
adjudication of any issue of fact or law
herein, and without this Final Judgment
constituting any evidence against or an
admission by any party with respect to any
such issue, and this Court, pursuant to Rule
54[b) of the Federal Rules of Civil Procedure,
having determined there is no just reason for
delay in entering a Final Judgment as to all of
Plaintiff's claims-asserted in said Complaint
against said Defendant and having directed
the entry of such a Final Judgment;

Now, therefore, before the taking of any
testimony and without trial or adjudication of
any issue of fact or law herein, and'pon the
consent of the parties hereto, it is hereby

Ordered, Adjudged and decreed, as
follows:
I

This Court has jurisdiction of-the subject
matter of this action and of each of the
parties consenting hereto. The Complaint
states a claim upon which relief may be
granted against St. Regis under Section 1 of
the Sherman Act (15 U.S.C. § I).

H
As used in this Final Judgment:
(A) "Person" means any individual,

partnership, corporation, firm, association or
other business or legal entity,

(B) "Product" means every product made in
whole or in part of paper and/or plastic
manufactured or sold by St. Regis and
products of the same type, kind or character
sold or manufactured by any other person.

(C) "Consumer bags" or "small bags" shall
include bags whichare pre-formed by a
manufacturer from one or more plies of
paper, and which are sometimes combined
with other materials used as linings and/or
coatings, and which are designed for
capacities of less than twenty-five pounds.
They are normally used to pre-package
products which are then marketed in such
bags. Consumer bags are used for packaging
a variety of products including, among others,
pet foods, cooldes, tea, coffee, kitty lilter,
chemicals and agricultural products.
Consumer bags also include air sickness
bags.

(D)) "Folding cartons" means folding
cartons made principally from the category of
paperboards referred to as bending box
board. "Folding cartons" do not include milk
cartons.

This Final Judgrment applies to'St. Regis
and to its officers, directors, agents and "

employees, subsidiaries, successors and
assigns, and to all other persons n active
concert or participation with any of them
who shall have received actual notice of this
Final Judgment by personal servce or
otherwise; provided, however, that this Final
Judgment shall not apply to transactions or
communications solely between St. Regis and
its officers, directors, employees, agents, or to
transactions or communications between or
among St. Regis and Its parent company,
subsidiaries or companies more than fifty
percent (50%) owned by St. Regis or its
parent, or to activities outside the United
States which do not affect the commerce of
the United States.

IV
St. Regis is enjoined and restrained from

directly or indirectly entering into, adhering
to, maintaining, furthering, enforcing or
claiming any rights under any contract,
agreement arrangement understanding, plan.
program, combination or conspiracy with any
other person engaged in the production or
sale of any product to:

(A) Raise, fix, maintain or stabilize the
price or other terms or conditions for the sale
of any product to any third person:

(B) Allocate, limit or divide territories,
markets or customers for the sale of any
product

(C) Submit noncompetitive, collusive.
rigged, cover, or complimentary bids or
quotations for the sale of any product:

(d) Refrain from submitting a bid or
quotation for any sale of any product;

(El Limit the construction or utilization of
production facilities for the mnufacture of
any product.

V
St. Regis is enjoined and restrained from:
(A) Communicating to, requesting from or

exchanging with any other manufacturer or
seller of any product manufactured by both
parties to the communication:

(1) Any price, price change, discount or
other term or condition of sale charged or
quoted to any customer or potential customer
for such product whether communicated in
the form of a specific price or In the form of
information from which such specific price
may be computed.

(2) Any future price, price change, discount.
or other term or condition of sale to be
charged or quoted to any customer or
potential customer for such product whether
communicated in the form a a specific price
or in the form of information from which such
specific price may be computed;

(3) Any plan or changes or revisions in the
prices at which, or the terms or conditions of
sale upon which, any product Is sold or
offered for sale; and

(4) Any formula utilized for computing
costs or prices or methods or means for
computing prices at which any product is
sold. "

(B) Distributing to any manufacturer of
consumer bags any pricing manual, price
lists, or similar pricing material which Is
used, has been used or will be used In
computing prices or terms or conditions of
sale charged or to be charged for cons .umer,
bags:

CC) Distributing to any manufacturer of any
product manufactured by both St. Regis and
the other manufacturer any pricing manual.
price lists, or sinellar pricing material which is
used. has been used or vill be used in
computing prices or terms or conditions of
sale charged or to be charged for such
product.

VI
Nothing contained in Section V of this

Final Judgment shall prohibit St. Regis'
negotiations, arrangements or
communications with any St. Regis agent.
broker, distributor or representative, or With
another manufacturer or seller of any product
manufacturedby St. Regis or with any agent.
broker, distributor or representative of such
manuracturer or seller solely in connection
with bona fide proposed or actual purchases
from or sale to that manufacturer or seller
except as prolubited by Paragraph (B] of
Section V of this Final Judgment. Each such
negotiation, arrangement or communication
concerning consumer bags shall be reported
in writing to his or her immediate superior
stating the date, time and place of the
negotiation. communication or arrangement.
whether It was oral or written, the name and
title of the other person or persons involved
in the negotiation. arrangement or
communication, a brief description of the
transaction Involved, and the price
information transmitted to or from St. Regis;
such reports shall be retained in the files of
St. Regis and copies thereof shalbe
delivered to the antitrust Divisionby SL
Regis on each anniversary date of this Final
Judgment along with a certification by the
responsible officer of St. Regis stating that all
reports responsive to this proviso have been
delivered to the Antitrust Division without
comparison or such reports withreports filed
or to be filed with the Antitrust.Divisionby
any other company.

VI1
(A) Within sixty (60) days after the date of

entry of this Final Judgment, St. Regis shall'
furnish a conformed copy hereof to:

(1) Each of is officers and directors;
(2) Each officer and director of a domestic

subsidiary engaged In the manufacture or
sale of any producL:

(3) Each of its employees and managing
agents who Is engaged in, or has
responsibility for or authority over, the
pricing of any product:

(4) Each employee and managing agent ofa
domestic subsidiary who is engaged in, or
has responsibility for or authority over, the
pricing of any product:
and shall advise and inform each such person
that violation of this Final Judgment could
result in a conviction for contempt of court
and imprisonment and/or fine.

(B) Within ninety (90) days after the data of
entry of this Final Judgment. St. Regis shall
file with this Court and serve upon the
Plaintiff and affidavit concerning the fact and
manner of compliance withParagraph [A) of
this Section.

(C) Within thirty (30) days after eachsuch
person becomes an officer, director.
employee or agent of the kind described in
Paragraph (A). St. Regis shall furnish to him

....... E
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or her a conformed copy of this Final
Judgment together with the advice specified
by said Paragraph (A).

(D) Each person receiving from St. Regis a
conformed copy of this Final Judgment in
accordance with this paragraph shall furnish
St. Regis a receipt therefor which St. Regis
shall retain in its files.

VIII
(A) St. Regis shall advise each of its

officers who has management responsibility
for the manufacture or sale of any product
and each of its employees and managing
agents who is engaged in, or who has
responsibility for or authority over, the
pricing of any product, of its and their
obligations under this Final Judgment. St.
Regis shall maintain a program to insure
compliance with this Final Judgment, which
program shall include at a minimum the
following with respect to each of the persons
described immediately above:

(1) The annual distribution to them of this
Final judgment;

(2) The annual submission to them of a
written directive setting forth St. Regis' policy
regarding compliance with the Sherman Act
and with this Final Judgment, with such
directive to include (a) an admonition that
non-compliance with such policy and this
Final Judgment will result in appropriate
disciplinary action determined by St. Regis
and which may include dismissal, and (b)
advice that St. Regis' legal advisors are
available at all reasonable times to confer
with such persons regarding any compliance
questions or problems;

(3) The imposition of a requirement that
each of them sign and submit to St. Regis,
once a year, a certificate in substantially the
following form:

"The undersigned hereby (1) acknowledges
receipt of a copy of the Final Judgment as to
'St. Regis Paper Company entered in United
States v. Continental Group, Inc. et al., E.D.
Pa., Civil Action No. 76-3377 and a written
directive setting forth the St. Regis policy
regarding compliance with the antitrust laws
and with such Final Judgment, (2) represents
that the undersigned has read and
understands such Final Judgment and
directive, (3) acknowledges that the
undersigned has been advised and
understands that non-compliance with such
policy and Final Judgment will result in
appropriate disciplinary measures
determined by St. Regis and which may
Include dismissal, and (4) acknowledges that
the undersigned has been advised and
understands that non-compliance with the
Final Judgment may also result in conviction
for contempt of court and imprisonment and/
or fine";

(4) The holding of one or more meetings
with them to review the terms of this Final
Judgment and the obligations it imposes, with
such meetings to be arranged and conducted
so that each of them attends at least one such
meeting within a twelve (12) month period;
and

(5) The imposition of a requirement that for
a period of five (5) years from the entry of
this Final Judgment each of them shall report,
subject to any legally recognized privilege, to
his or her immediate superior in writing each

communication not permissable under
Section VI hereof with any officer, director,
representative or employee of any other
company which manufactures any product
manufactured by St. Regis, if such
communication in any way involves prices or
any of the terms or conditions of sale of such
products or any information from which a
price or term or condition of sale may be
computed. Each of them is to meet this
requirement by completing a written report of
each such communication, within thirty (30)
days of the communication, stating the date,
time and place of the communication,
whether it was oral or written, the name and
title of the other person or persons involved
and a brief description of the topics
discussed during the communication. Any
person required to complete reports of
communications by this Paragraph and who
completes no such reports during any twelve
(12) month period must certify that he or she
had no communications of the type described
in this Paragraph. Each such report and
certification shall be retained in the files of
St. Regis and copies thereof shall be
delivered to the Antitrust Division by St.
Regis on each anniversary date of this Final
Jtidgment along with a certification by the
responsible officer of St. Regis stating that all
reports responsive to this proviso have been
delivered to the Antitrust Division without
comparison of such reports with reports filed
or to be filed with the Antitrust Division by
any other company. St. Regis shall include in
its annual sworn statement required to be
filed by Paragraph VIII(B) of this Final
Judgment. the name and address of each
person, if any, who has failed to submit a
report or certification required by this
Paragraph during the twelve (12) month
period preceding the filing of St. Regis' sworn
statement and the reason given or privilege
claimed by each such person for not filing a
report or certification.

(B) St. Regis shall file with the Court and
with Plaintiff on or before each anniversary
date of this Final Judgment, a sworn
statement, by a responsible official
designated by St. Regis to perform such
duties, setting forth all steps it has taken
during the preceding year to discharge its
obligations under this Section VIII. This
statement shall be acompanied by copies of
all written directives issued by St. Regis
during the prior year with respect to
compliance with the antitrust laws and with
this Final Judgment.

(C) Upon order of the Court, on motion by
the Plaintiff for good cause shown, the
designated official shall appear before the
Court to give sworn testimony on the manner
of compliance with the Final Judgment.

IX
St. Regis shall require, as a condition of the

sale or other disposition of all, or
substantially all, of the assets used by it in
the design, printing, manufacture and sale of
consumer bags or folding cartons, that the
acquiring party agree to be bound by the
provisions of this Final Judgment, and that
such agreement be filed with the Court.

X
For the purpose of determining or securing

compliance with this Final Judgment, and

subject to any legally recognized privilege.
from time to time:

(A) Duly authorized representatives of the
Department of Justice shall, upon written
request of the Attorney General or of the
Assistant Attorney General In charge of the
Antitrust Division, and on reasonable notice
to St. Regis made to Its principal office, be
permitted:

(1) Access, during office hours of St. Regis,
to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and
other records and documents in the posesslon
or under the control of St. Regis, which may
have counsel present, relating to any matters
contained In this Final Judgement; and

(2] Subject to the reasonable convenience
of St. Regis and without restraint or
interference from It, to interview officers,
employees and agents of St. Regis, who may
have counsel present, regarding any such
matters.

(B) Upon the written request of the
Attorney General or of the Assistant
Attorney General in charge of the Antitrust
Division made to St. Regis' principal office,
St. Regis shall submit such written reports,
under oath if requested, with respect to any
of the matters contained in this Final
Judgment, as may be requested.

No information or documents obtained by
the means provided in this Section X of the
Final Judgment shall be divulged by any
representative of the Department of Justice to
any person other than a duly authorized
representative of the Executive Branch of the
United States, except in the course of legal
proceedings to which the United States is a
party, or for the purpose of securing
compliance with this Final Judgment, or as
otherwise required by law.

(C) If at any time information or documents
are furnished by St. Regis to Plaintiff and St.
Regis marks each pertinent page of such
material "Confidential", then twenty (20)
days notice shall be given by Plaintiff to St.
Regis prior to divulging such material in any
legal proceeding (other than a grand jury
proceeding) to which St. Regis is not a party,
or pursuant to a request under the Freedom of
Information Act.

XI

Notwithstanding any of the provisions of
this Final Judgment, the Plaintiff shall not be
estopped from instituting any civil or ciminal
proceeding against St. Regis for any violation
of the antitrust laws, or obtaining any other,
additional or further relief in any such
proceeding.

XlI
Jurisdiction is retained by this Court for the

purpose of enabling either of the parties to
this Final Judgment to apply to this Court at
any time for such further orders or directions
as may be necessary or appropriate for the
construction or carrying out of this Final
Judgment, for the modification of any of the
provisions hereof, for the enforcement of
compliance herewith, and for the punishment
of violations hereof.

XIII
This Final Judgment will expire on the

tenth anniversary of the date of entry except
that as to "folding cartons" this Final
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Judgment will expire on the twenty-fifth
anniversary of the date of entry.

XIV
Entry of this Final Judgment is in the public

interest.
Dated-

United States Distrnctlude.

US. District Court of the Eastern District of
Pennsylvania

Udted States of America, Plaintiff, v.
Continental Group, Inc; American Bags'
Paper Corp.; Chase Bog Company Harley
Corporation; and St. Regis Paper Company,
Defendants.

Civil No. 76-3377.
Filed. December 17,1979.

Competitive Impact Statement
Pursuant to Section 2 of the Antitrust

Procedures and Penalties Act. 15 U.S.C.
§ 16(b]4-], the United States files this
Competitive Impact Statement relating to the
proposed Final Judgment as to St. Regis Paper
Company submitted for entry in this civil
antitrust proceeding.

I

Nature and Purpose of the Proceedings
On October 29.1976 the United States filed

a civil antitrust Complaint alleging that five
corporations combined and conspired to fix
prices of consumer bags in violation of
Section 1 of the Sherman Act 15 U.S.C. § 1.
The Complaint alleges that beginning at least
as early as 1950 and continuing theieafter
until the date of the filing of the Complaint
the Defendants engaged in a combination and
conspiracy to raise, fix, maintain and
stabilize the. prices and terms and conditions
of sale of consumer bags.

The Complaint seeks a judgment by the
Court declaring that the Defendants engaged
in an unlawful combination and conspiracy
in restraint of trade in violation of the
Sherman Act. It also seeks an order by the
Court to'enjoin and restrain the Defendants
from any such activities or other activities
having a similar purpose or effect in the
future.

The corporations named in the Complaint
are Continental Group, Ina; American Bag &
Paper Corp4 Chase Bag Company; Harley
Corporation and St. Regis Paper Company.
Defendant St. Regis was tried and acquitted
of criminal'felony charges with respect to this
alleged conspiracy. This civil action had been
held in abeyance until the criminal charge
was resolved.
II

Description of the Practices Giving Rise to the
Alleged Violations of the Antitrust Laws

As defined in the Complaint. consumer
bags, also known in the trade as "small
bags", are made from one or more plies of
paper which may be combined with other
materials used as linings and/or coatings.
Consumer bags are preformed by the
manufacturer in many styles and sizes
according to consumer specifications. Most
consumer bags have printedexterior deslins
as specified by the customer andare -

designed for capacities of less than 25
pounds. They are iormally used to
prepackage products which are then
marketed in such bags. Consumer bags are
used for packdging a variety of products
including, among others, pet foods, cookies,
tea, coffee, kitty litter, chemicals, and
agricultural products. Consumer bags also
include air sickness bags.

The Complaint alleges that the Defendant
corporations accounted for aggregate sales of
consumer bags of approximately S42 million
in 1974. During the period of time covered by
the Complaint the Defendants sold and
shipped substantial quantities of consumer
bags, in a continuous and uninterrupted flow
of interstate commerce to customers located
in States other than the States In which such
bags were manufactured.

The Complaint alleges that the Defendants'
engaged in a combination and conspiracy
beginning at least as early as 1950 and
continuing thereafter until the dato of filing of
the Complaint consisting of an agreement.
understanding, and concert of action among
themselves and co-conspirators, the
substantial terms of which were to raise, fix,
maintain, and stabilize the prices and terms
and conditions of sale of consumer bags.

The Complaint further alleges that the
combination and conspiracy had the
following effects, among others:

1. Prices and terms and conditions of sale
of consumer bags sold by the defendants and
various co-conspirators have been raised.
fixed, maintained and stabilized at artificial
and non-competitive levels:

2. Buyers of consumer bags have been
deprived of the benefits of free and open
competition in the purchase of consumer
bags; and

3. Competition among the defendants and
various co-conspirators n the sale of
consumer bags has been restrained.

in
Explanation of the Proposed Final Judgment

The United States and the Defendant. St.
Regis Paper Company, have stipulated that a
Final Judgment. in the form filed with the
Court. may be entered by the Court at any
time after compliance with the Antitrust
Procedures and Penalties Act. 15 U.S.C.
16(b)-{h]. The proposed Final Judgment
provides that the entry of the Final Judgment
does not constitute any evidence against or
an admission by any party with respect to
any issue of law or fact. Under the provisions
of Section 2(e) of the Antitrust Procedures
and Penalties Act. entry of the proposed Final
Judgment is conditioned upon the Court
finding that Its entry will be in the public
interest.

Although the Complaint sought relief only
with respect to consumer bags, the injunctive
provisions apply to every product made In
whole or in part of paper and/or plastic
manufactured and sold by St. Regis, including
folding cartons, and products of the same
type, kind or character, sold or manufactured
by any other person. St. Regis was a
defendant in both a criminal case, United
States v. Afton Box Board Company,
Criminal No. 78 CR 199, N.D. Ill., Eastern
Division. February 18,1970, and a companion
civil case, United States v. Alton Box Board

Company, Civil No. 75 C 597, N.D. Il, Eastern
Division. February 18.1976. These cases
charged that the Defendants conspired to fix
the prices of folding cartons. In the criminal
case, St. Regis entered a plea of nolo
contendere and was fined $25,000. In the civil
case, St. Regis was a party to a Final
Judgment covering folding cartons entered by
the United States District Court for the
Northern District of illinois on September 25
1979. As the proposed Final Judgment gives
broader relief against St. Regis than does the
Final Judgment entered In United States v.
Alton Box Board Company, Civil No. 76 C
597, N.D. IlL, Eastern Division. the
Government and St. Regis after entry of this
proposed Final Judgment will jointly petition
the Court for the Northern District of Illinois
to dismiss St. Regis as a Defendant in United
States v. Alton Box Board Company, Civil'
No. 76 C 597, N.D. I., Eastern Division. and
as a party to the Final Judgment entered
therein. This will avoid any inconsistenciis in
St. Regs' obligations under the two
Judgments.

The United States' complaint sought relief
only with respect to consumer bags. St. Regis
indicated that It believed it desirable to apply
the prophylactic provisions of the decree on a
company-wide basis and that it would be
willing to enter into a decree covering all
paper and/or plastic products manufactured
or sold by St. Regis. The entry of a decree
relating to all such products therefore does
not indicate that the United States would
have sought relief with respect to products
other than consumer bags.

The proposed Final Judgment contains two
principal forms of relief. First. St. Regis is
enjoined from repeating the bhavior which
characterized the consumer bag conspiracy
and from certain other conduct constituting
parse violations of Section 1 of the Shermaa
Act. Second. the proposed Final Judgment
places affirmative burdens on St. Regis to
pursue a compliance program directed
toward avoiding a repetition of the consumer
bag price-fixing conspiracy.

A. Prohibited Conduct
Section IV of the propdsed Final Judgment

enjoins St. Regis from directly or indirectly
entering into, adhering to. maintaining.
furthering. enforcing or claiming any rights
under any contract, agreement. arrangement,
understanding, plan. program, combination or
conspiracy with any other person engaged in
the production or sale of any paper and/or
plastic products to raise, fix. maintain, or
stabilize the price or other terms or
conditions of sale of any paper and/or plastic
products to any third person; allocate, limit,
or divide territories, markets, or customers
for the sale of any paper and/or plastic
products; submit non-competitive, collusive,
rigged, cover or complimentary bids or
quotations for the sale of any paper and/or
plastic products; refrain from submitting a bid
or quotation for any sale of any paper and/or
plastic products; and limit the construction or
utilization orproduction facilities for the
manufacture of any paper and/or plastic
products.

Section.V(A] of the proposed Final
Judgment also enjoins St. Regis from
communicating to, requesting from or
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exchanging with any manufacturer or seller
of any paper and/or plastic products any
past, present, or future price, price change.
discount or other terms or conditions of sale
charged or quoted to any customer or
potential customer whether communicated in
the form of a specific price or in the form of
information from which such specific price
may be computed; any plan, change or
revision in the prices at which or the terms or
conditions of sale upon which any paper
and/or plastic products are sold or offered
for sale: and any formula utilized for
computing the cost or price or methods or
means for computing price at which any
paper and/or plastic products are sold.

Section V(B) restrains St. Regis from
distributing to any manufacturer of consumer
bags any pricing manual or any price list for
consumer bags. Section V(C) restrains St.
Regis from distributing to any manufacturer
of any paper and/or plastic products
manufactured by both St. Regis and other
manufacturers, any pricing manual or any
price list for such paper and/or plastic
products.

The only exception to the broad
prohibitions of Section V of the Judgment is
contained in Section VI and permits
necessary communications in connection
with bona fide proposed or actual purchase
or sales transactions between the parties to
such communications. Even on bona fide
proposed or actual purchase or sales
transactions, St. Regis is prohibited from
distributing pricing manuals or price lists for
consumer bags and must report all
communications between a St. Regis
employee and a person with whom St. Regis
has reason to believe sells consumer bags.
These reports shall be made in writing to his
or her immediate superior setting forth the
details of the negotiation, arrangement, or
communication. Such reports shall be
retained by St. Regis and coies delivered
annually to the Antitrust Division without
comparison with reports filed or to be filed
with the Antitrust Division by any other
company.

B. St. Regis'Affirmative Obligations
Sections VII and VIII require that St. Regis

adopt an affirmative compliance program
directed toward ensuring that its employees
comply with the antitrust laws.

Section VII requires St. Regis to furnish a
copy of the Judgment within sixty (60) days of
the date of entry to each of its officers and
directors and each of its employees who is
engaged in or has responsibility for or
authority over pricing of any paper and/or
plastic products; obtain and retain a written
receipt therefor, and file'with the Court and
serve on the Plaintiff an affidavit as to the
fact and manner of its compliance with this
provision. St. Regis is required to furnish a
copy of the Final Judgment to each new
officer, director and employee of the kind
described above, and obtain and retain a
written receipt therefor. St. Regis is also
required to advise and inform each such
person that violation of this Final Judgment
could result in a conviction for contempt of
court and imprisonment and/or fine.

Section VIII requires St. Regis to distribute
annually the Final Judgment and its written

Antitrust Compliance Program to each
employee of the type described in the
preceding paragraph and hold annual
meetings with these employees to review the
terms and obligations of the decree. These
employees must annually certify that they
have read and understand the Final Judgment
and St. Regis' compliance program and that
they realize their failure to comply with the
Final Judgment may result in disciplinary
action by St. Regis, including dismissal, and
may place them in contempt of court.
Additionally, Subsection VIA(5) requires
for a five (5] year period that such employees
must file written reports of all
communications with any other paper and/or
plastic product manufacturers during which
any prices or terms or conditions of sale of
any paper and/or plastic products were
discussed.

Any employee who files no reports during
any twelve (12] month period must certify
that he has had no communications of the
type required to be reported. St. Regis must
retain each such report and certification and
deliver a copy thereof to the Plaintiff
annually.

Section VUI(B of the proposed Judgment
also requires St. Regis to file each year with
the Plaintiff and the Court a sworn statement
setting forth all steps it has taken during the
preceding year to discharge its obligations
under Section VIII of the Judgment.

Finally, under Section X of the Judgment,
the Justice Department will have access,
upon reasonable notice, to St. Regis' records
and personnel in order to determine St. Regis'
compliance with the Judgment.

C. Scope of the Proposed ludgment
(1) Persons Bound by the Decree. The

proposed Judgment expressly provides in
Section M that its provisions apply toSt.
Regis and to each of its officers, directors,
agents and employees, subsidiaries,
successors and assigns and to all other
persons who receive actual notice of the
terms of the Judgment except that the Final
Judgment does not apply to transactions
solely between St. Regis and its employees or
to transactions between St. Regis, its parent
company, or wholly or partially-owned
subsidiaries.

In addition. Section IX of the Judgment
prohibits St. Regis from selling or transferring
all or substantially all of its assets used in its
consumer bag or folding carton business
unless the acquiring party files with the Court
its consent to be bound by the provisions of
the Judgment.

(2) Geographic Coverage of the Decree.
The provisions of the proposed Judgment
apply to acts or transactions within the
United States, Its territories and possessions,
but not to activities outside the United States
which do not affect the commerce of the
United States.

(3) Duration of thefudgment, Section XII
provides that the Judgment will expire on the
tenth anniversary of its entry except that as
to folding cartons it will expire on the
twenty-fifth anniversary of the date of entry.
As explained above, the reporting provisions
of Subsection VIII(A)(5) of the Judgment will
terminate in five (5) years.

D. Effect of the Proposed Judgment on
Competition

The prohibition terms of Sections IV and V
of the Judgment are designed to ensure that
St. Regis will act independently In
determining the prices, terms and conditions
at which It will sell or offer to sell any paper
and/or plastic products. The affirmative
obligations of Sections VI, VII and VIII are
designed to ensure that St. Regis' employees
are aware of their obligations under the
decree in order to avoid a repetition of
behavior that occurred in the consumer bag
and folding carton industries during the
conspiracy periods. Compliance with the
proposed Judgment will prevent price
collusion by St. Regis with other paper and/
or plastic product manufacturers in the sale
of any paper and/or plastic products.

IV
Remedies Available to Potential Private
Plaintiffs

After entry of the proposed Final Judgment,
any potential private plaintiff who might
have been damaged by the alleged violations
will retain the same right to sue for monetary
damages and any other legal and equitable
remedies which he may have had if the
proposed Judgmenthad not been entered.
The proposed Judgment may not be used,
however, as prima facie evidence in private
litigation, pursuant to Section 5(a) of the
Clayton Act, as amended, 15 U.S.C § 10(a).

V

Procedures Available for Modification of the
Proposed Consent Judgment

The proposed Final Judgment Is subject to
a stipulation between the Government and
St. Regis which provides that the Government
may withdraw its consent to the proposed
Judgment any time before the Court has
found that entry of the proposed Judgment is
in the public interest. By Its terms, the
proposed Judgment provides for the Court's
retention of jurisdiction of this action in order
to permit any of the parties to apply to the
Court for such orders as may be necessary or
appropriate for the modification of the Final
Judgment.

As provided by the Antitrust Procedures
and Penalties Act (15 U.S.C § 10), any person
wishing to comment upon the proposed
Judgment may, for a sixty-day period
subsequent to the publishing of this document
in the Federal Register, submit written
comments to the United States Department of
Justice, Attention: John J. Hughes, Chief,
Middle Atlantic Office, Antitrust Division,
3430 United States Courthouse, Independence
Mall West, 601 Market Street, Philadelphia,
Pennsylvania 19100. Such comments and the
Government's response to them will be filed
with the Court and published In the Federal
Register. The Government will evaluate all
such comments to determine whether there is
any reason for withdrawal of its consent to
the proposed Judgment.

IV

Alternative to the Proposed Final Judgment
The alternative to the proposed Final

Judgment considered by the Antitrust
Division was a full trial of the Issues on the
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merits and on relief. The Division considers
the substantive language of the proposed
Judgment to be of sufficient scope and
effectiveness to make litigation on the issues
unnecessary, as the Judgment provides
appropriate relief against the violations
alleged in the Complaint. In fact. the
proposed Final Judgment affords much
broader relief than would have been secured
after a full trial on the merits as it covers not
only consumer bags but all other paper and/
or plastic products manufactured by St.
Regis.

Vii

Determinative Materials and Documents
No materials or documents were

considered determinative by the United
States in formulating the proposed Final
Judgment. Therefore, none is being filed
pursuant to the Antitrust Procedures and
Penalties Act. 15 U.S.C. § 16b).
John J. Hughes,
Raymond D. Cauley.
Attorneys, Department ofrfustice.
Walter L. Devany,
Attorney, Department offustice, Antitrust
Division, 3430 United States Courthouse,
Independence Mall West 601 Market Street
Philadelplua, Pa. 19108.
[FR Do= 7S-3 Filed 1-Z%- :4; aml

BILUNG CODE 4410-01-M

Attorney General

Amended Consent Decree In Action
Concerning Discharges From Blue
Plains Sewage Treatment Plant

In accordance with Departmental
Policy, 28 CFR § 50.7, 38 FR 19029, notice
is hereby given thata proposed
amended consent decree in State Water
Control Board et al. v. Washington
Surburban Sanitary Commission et al.
has been lodged with the United States
District Court for the District of
Columbia. The amended decree changes
portions of the original decree relating to
sludge disposal and flow allocation.

The Department of Justice will receive
for a period of thirty (30] days from the
date of this notice, written comments
relating to the proposed stipulation and
consent decree. Comments should be
addressed to the Assistant Attorney
General of the Land and Natural
Resources Division. Department of
Justice, Washington, D.C. 20530 and
should refer to the State Water Control
Board et al. v. Washington Suburban
Sanitary Commission et al., D.J. Ref. 90-
5-1-1-353.

The proposed stipulation and consent
decree may be examined at the Pollution
Control Section, Land and Natural
Resources Division of the Department of
Justice, Room 2644, Ninth Street and
Pennsylvania Avenue, N.W.,
Washington. D.C. 20530 and at the

Region M office of the Environmental
Protection Agency, 6th & Walnut Streets,
Philadelphia, Pennsylvania 19106.

A copy of the proposed stipulation
and consent decree may be obtained In
person or by mail from the Pollution
Control Section, Land and Natural
Resources Division of the Department of
Justice. In requesting a copy, please
enclose a check in the amount of $1.00
(10 cents per page reproduction charge)
payable to the Treasurer of the United
States.
Angus Macbeth,
DeputyAssistant Attorney General Landand
NaturallResources Division.
[FR D=-. 9.a93= Fid 1Z-2B-7 GAS &=I
BILNO CODE 4410-01-1

MINIMUM WAGE STUDY COMMISSION

Meeting
In accordance with section 10(a](2) of

the Federal Advisory Committee Act
(Pub. L 92-463), announcement is made
of the following Commission meeting:
Name: Minimum Wage Study Commission.
Date: January 8,1980.
Time: I p.m.
Place: 1430 K St.. N.W. Suite 1102,

Washington. DC.
Original notification of this meeting

appeared in the Federal Register
November 30,1979.

ProposedAgend:
1. Pending Business.
2. Brief Discussion of Working Papers on

Noncompliance and Effects ofMinimum
Wage on Youth Employment and
Unemployment.

3. Format of Final Report.
4. Additional Study Areas.

Next meeting of the Commission will
be held Tuesday, Feb. 12, 180.

All communications regarding this
Commission should be addressed to: Mr.
Louis E. McConnell, Executive Director,
1430 K Street. N.W., Washington. DC
20005; telephone (202) 376-2450.
Louis E. McConnell,
Executive Director.
[FR Do= 79-S3M4 Filed 1U-2.-7M &45 m]
BIWUNG CODE 4510-23-M

NATIONAL FOUNDATION FOR THE

ARTS AND THE HUMANITIES

Literature Panel; Meeting
Pursuant to section 10(a)(2) of the

Federal Advisory Committee Act (Pub.
L 92-463), as amended, notice Is hereby
given that a meeting of the Literature
Panel to the National Council on the
Arts will be held Jan. 17,1980 from 3.100
p.m--6:30 p.m.; Jan. 18,1980 from 9:00

a.m.-6.-00 p.m.; Jan. 19,1980 from 9.00
a.m-5:30 pm.; and Jan. 20,1980 forn 9:00
axL-1:30 p.m. in Room 1422, Columbia
Plaza Office Building, 2401 E St., N.W.,
Washington, D.C.

A portion of this meeting will be open
to the public on Jan. 20, 1930 for the
discussion of policy.

The remaining sessions of this
meeting on Jan. 17. 1980 from 3.00 p.m.-
6:30 p.m.; Jan. 18,1980 from 9:00 anm.-
6.00 p.m.; Jan. 19,1980 from 9:00 a.m.-
5:30 p.m.; and Jan. 20,1980 from 9:00
a.L-12.30 p. are for the purpose of
Panel review, discussion, evaluation,
and recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
Humanities Act of 1965, as amended.
including discussion of information
given in confidence to the agency by
grant applicants. In accordance with the
determination of the Chairman
published in the Federal Register March
17.1977, these sessions will be closed to
the public pursuant to subsections (c)
(4), (6) and 9(b) of section 552b of Tite 5,
United States Code.

Further information with reference to
this meeting can be obtained from Mr.
John I- Clark. Advisory Committee
Management Officer, National
Endowment for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.
December 20,1979.
John H. Clark,
Director Office of Council andPanel
Operations, National En do wmentfor the Arts.
"F Do(- 79-39740 Filed IZ-25.-7 &4s am]
B9..ma CODE 7337-01-

Music Panel (Orchestra Section);
Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L 92-463). as amended, notice is hereby
given that a meeting of the Music Panel
(Orchestra Section) to the National
Council on the Arts will be held January
'14,1980 from 9:00 a.m.-5:30 p.m4 January
15,1980 from 9:00 a.m-5:30 p.m.; January
16,1980 from 9.00 a.m.-5:30 p.m. in Room
1422, Columbia Plaza Office Buidling.
2401 E St., N.W, Washington, D.C.

A portion of this meeting will be open
to the public on Jan. 15,1980 from 9.m30
a.m.-5:30 p.m.. and Jan. 16,1980 from
9.00 a.m.-5:30 p.m. Policy and guidelines
will be the topics for discussion.

The remaining sessions of this
meeting on Jan. 14.1980 from 9-00 a.m.-
5:30 p.m. are for the purpose of Panel
review, discussion, evaluation, and
recommendation on applications for
financial assistance under the National
Foundation on the Arts and the
Humanities Act of 1965, as amended.

R
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including discussion of information
given in confidence to the agency by
grant applicants. In accordance with the
determination of the Chairman
published in the Federal Register March
17, 1977, these sessions will be closed to
the public pursuant to subsections (c)
(4), (6) and 9(b) of section 552b of Title 5,
United States Code.

Further information with reference to
this meeting can be obtained from Mr.
John H. Clark, Advisory Committee
Management Officer, National
Endowment for the Arts, Washington,
D.C. 20506, or call (202) 634-6070.
John H. Clark,
Director, Office of Council and Panel
Operations, National Endowment for the Arts.
December 19, 1979.
(FR Dec. 79-39741 Filed 12-28--79 8.45 am]

BILLiNG CODE 7537-01-M

NATIONAL SCIENCE FOUNDATION

Proposed Guidelines and Criteria for
the State Science, Engineering, and
Technology Program
AGENCY. National Science Foundation.
ACTION: Notice of Proposed Guidelines
and Criteria for the State Science,
Engineering, and Technology Program.

SUMMARY: The National Science
Foundation is proposing the guidelines
and criteria set out below to implement
the State Science, Engineering, and
Technology Program authorized under
Pub. L. 96-44. Funds to carry out this
Program were appropriated in Pub. L
96-103.
DATES: Interested parties are invited to
submit written comments and
suggestions with respect to these
proposed guidelines and criteria by
January 30, 1980.
ADDRESS: Comments should be
addressed to Director,
Intergovernmental Program, Division of
Intergovernmental Science and Public
Technology, National Science
Foundation, 1800 G Street, N.W.,
Washington, D.C. 20550.
FOR FURTHER INFORMATION CONTACT:
Edward T. Kelly or Raymond W. Cox Ill
at the above address or (202) 634-7996.
SUPPLEMENTAL INFORMATION: The State
Science, Engineering, and Technology
(SSET) Program covered by these
proposed guidelines and criteria
continues, with the implementation
phase, the study and planning phase of
the Program previously authorized by
the National Science Foundation
Authorization Act for Fiscal Year 1977
(Pub. L. 94-471]. The intent of the study
and planning phase of the SSET Program
was to assist States in identifying the

need for, and the contributions that can
be made by, policy analyses, research
results, and scientific, engineering, and
technical resources in their policy-
formulation and decision-making
processes, in both the Executive and
Legislative Branches.

In accordance with the provisions of
OMB-A85 (revised), these proposed
guidelines and criteria also have been
made available to the Advisory
Commission on Intergovernmental
Relations for coordination with state
and local government associations.

The comments received will be
available for public inspection at the
above address between the hours of 9:30
AM and 4:00 PM, Monday through
Friday (except holidays) until thirty
days after the promulgation of the final
guidelines and criteria.

It is intended that the effective date of
these guidelines and criteria will be the
date of promulgation of the final
guidelines and criteria in the Federal
Register or the date of the issuance by
the Foundation of a Program
Announcement on the State Science,
Engineering, and Technology Program,
whichever come first.

The text of Proposed Guidelines and
Criteria is as follows:

Section 1. Authority. The authority for
the State Science, Engineering, and
Technology (SSET) Program is the
National Science Foundation
Authorization Act for Fiscal Year 1980
(Pub. L. 96-44). Funds to carry out the
SSET Program were made available by
the National Science Foundation
Appropriation Act for Fiscal Year 1980
(Pub. L. 91-103).

Section 2. Purpose. The intent of the
SSET Program is to enable the
gubernatorial and legislative leadership
of the States to strengthen their capacity
to access and utilize scientific,
engineering, and technical resources in
their formulation and management of
public policy and in their resolution of
critical issues in subject areas with
significant scientific or technical
components.

Section 3. Definitions. 3.1 Applicant
Organization. The state agency, office,
unit or other state organization
designated by the Governor or by the
state legislative leadership to apply for
an implementation grant under the SSET
Program and authorized to act as a
grantee under a NSF award. The
Applicant Organization shall be that
state agency, office, unit or other
organization principally concerned with
the central policy management process
of the branch.

3.2 Branch. The executive or
legislative branch only of a state
government.

3.3 Legislative Leadership. The
elected leader of each of the two houses
of the legislature of a state acting
together;, or if unicameral, of the single
house.

3.4 State. Any of the several States
and territories of the United States. As
used herein, the term State may Imply
either branch of a state government or
both according to the context.

Section 4. Program duration and
funding. 4.1 The maximum duration of
support for any award is intended to be
three years.

4.2 In exceptional circumstances,
States may be eligible for special
supplemental transition funds to carry
forward a project from the expiration of
the implementation budget to the start of
the next state fiscal year, this situation
shall require a separate application In
the last year of the project.

4.3 The Foundation may provide
fiscal support to multi-year projects on
an annual incremental basis. In
addition, the Foundation may reduce
maximum funding for the entire project
period, due to the non-availability of
funds.

4.4 An award shall be provided to a
State on a two-thirds Federal, one-third
state basis in support of the total effort
over the life of the project.

4.5 The required state matching
funds may be in the form of cash, or
equivalent services and support, or a
combination of the two.

4.6 Foundation support Is not
intended to substitute for existing levels
of state activity, although such levels of
effort may be used for the required
match if appropriate.

Section 5. Designation of applicant
organization. 5.1 One application per
branch per State may be submitted.

5.2 In the executive branch, the
Governor shall designate the applicant
organization.

5.3 In the legislative branch, the
Legislative leadership of both houses
collectively shall designate the applicant
organization (except for a unicameral
legislature wherein the leadership of the
single house shall so designate).

Section 6. Guidelines for applications.
The proposal must contain the following
elements.

6.1 Abstract. A concise abstract of
about 200-250 words shall be provided
clearly summarizing the background
material (6.3] and the proposed work
program activities (6.4).

6.2 Project Objective. A concisely
stated project objective shall be
provided that is specific to the branch of
the State making the application and
that is consistent with and builds upon
the plan and program appended to the
application (6.13].
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6.3 Background Material. A
description shall be provided for that
branch of State government of the
existing policy management process and
the access to, and use of, scientific,
engineering, and technical resources.
Both text and diagrammatic material
may be utilized as appropriate.

6.4 Work Program Activities. A
description of the work program
activities to be undertaken under the
grant shall be provided that is consistent
with and builds upon the SSET plan and
program of the State (6.13).

6.5 Central Policy Management
Process. The relationship of the -
proposed SSET process and/or
mechanism to the central policy
managementprocess of the branch shall
be demonstrated.

6.6 Capacity Strengthening Focus.
The relationship between the work
program activities being implemented
and the SSET objective of strengthening
the policy management capacity of State
government shall be demonstrated.

6.7 Institutionalization Strategy. The
strategy shall be provided for
institutionalizing, without Foundation-
support, the process and/or mechanism
being undertaken, assuming that it
warrants continuation after the
Foundation-supported period.

6.8 Applicant Organization. The
roles and responsibilities of the
applicant organization shall be
described briefly and an organization
chart indicating its relationship to the
Governor or Legislative leadership shall
be provided.

6.9 Performing Personnel.
Qualifications shall be provided of the
proposed project director, project
manager (if different], and senior policy
and professional SSET Program staff.

6.10 Budget. A detailed budget for
each year or period of support and an
aggregate budget for the total project
shall be provided showing costs for
personnel, other direct costs, and
indirect costs as well as items to be
supported with Federal grant funds and
with State contributions.

6.11 Designation of Applicant
Organization. A letter designating the
applicant organization shall be provided
from the Governor or Legislative
leadership. One letter may suffice for
this purpose and for the endorsement
required under Section 6.12 following.

6.12 Endorsement.Aletter of
endorsement of the application shall be
provided from the Governor or
Legislative leadership.

6.13 Appendix. The plan and
program developed during the SSET
Program study phase shall be submitted
as an Appendix to the application. This
plan and program shall describe the

process and/or mechanism by which the
work program activities (6.4) are to be
undertaken. The guidelines for that plan
and program are provided in the
Program Announcement for the study
phase (NSF 77-38: The State Science,
Engineering, and Technology Program].
The plan may be revised prior to its
submission as an Appendix to the
application; however, those revisions
shall be consistent with the objectives of
the SSET Program as specified in
Program Announcement 77-38. Any
applicant organization which did not
participate in that study phase may
submit a new plan which is consistent
with SSET Program objectives.

Section 7. Format requirements and
application dates. The National Science
Foundation shall develop and
promulgate the format for submission
requirements (such as forms and number
of copies) as well as the earliest and
latest dates, if any, for receipt of
applications. In any event, however, at
least thirty calendar days shall be
provided between the promulgation of
format requirements pursuant to the
guidelines and the first closing date for
applications.

Section 8. Programmatic
requirements. In addition to the
formatting requirements pursuant to
Sections 6 and 7 above, all of tie
following programmatic requirements
must be met before an application will
be considered for an award under the
SSET Program.

8.1 The process and/or mechanism
being implemented must be directed to
strengthening the policy management
capacity of the branch and not to
conducting.applied research projects.

8.2 The process and/or mechanism
being implemented must have the
capacity to address an array of issues or
problems having significant scientific,
engineering, or technical components.

8.3 Work program activities must be
based on the SSET plan and program
(6.13).

8.4 Work program activities must be
undertaken within a process and/or
mechanism that has a demonstrable
relationship to the central policy
management process of the branch.

8.5 Work program activities will be
expected to result in the
institutionalization of the activities at
the end of the Foundation-funded
period.

8.6 Applicant organization must be
primarily concerned with the central
policy management process of the
branch.

Section 9. Criteria for evaluation. 9.1
All applications meeting the
requirements pursuant to Sections 6,7,
and 8 above shall be subject to internal

review by Foundation staff and to
external review by individuals including
those knowledgable regarding the SSEr
Program and the central policy
management processes of the executive
or legislative branch as appropriate. In
this review and evaluation process, the
criteria in both Sections 9.2 and 9.3
following shall be met.

92 In accordance with Foundation
guidelines, reviewers will comment on
and evaluate each of the elements of the
application:

921 Significance of the project
objective;

9.22 Appropriateness of the work
program activities;

9.23 Appropriateness of the
organization and management plans;

9.24 Competence of the project team;
and

9.25 Adequacy of the budget.
9.3 In addition, reviewers will

comment on and evaluate the extent to
which the application demonstrates
conformance with the objectives of the
SSET Program:

9.31 Relationship to the central
policy management process;

9.32 Capacity strengthening; and
9.33 Potential for institutionalization.
9.4 Rectification of Deficiencies.

Revisions in applications resulting in
substantial changes in program content
shall not be accepted during the review
process. However, the rectification of
deficiencies is permissible but only to
the extent that. at the request of the
Foundation, unmet format and other
administrative requirements are met or
programmatic issues are clarified.

9.5 Resubmission. Applicant
organizations whose submissions have
not been selected for an award will
upon request be advised of the reasons
for the decision of the Foundation and
provided with reviewers' comments,
excluding the identity of the reviewers.
In addition, such applicant organizations
may resubmit a revised application at a
later time if another round of
applications is approved.

Section 10. Selection for award. 10.1
The Foundation may, subject to
availability of funds, make awards to
those applicant organizations which
meet the requirements of Sections 6,7,
and 8 above and which are deemed
eligible for support after peer review
pursuant to Section 9.

10.2 In any fiscal year States shall
compete for support within selected
categories so that. in the aggregate,
diversity is achieved across such
categories for a series of characteristics
deemed by the Foundation to be
necessary to achieve the objectives of
the Program. These characteristics shall
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include but not be limited to the
following:

10.21 Type of branch-executive,
legislative;

10.22 Experience with the
Intergovernmental Program or with
similar state-supported program-lack
of prior experience, prior experience;

10.23 Regional distribution-four
Council of State Governments regions;

10.24 Character of state-
metropolitan; nonmetropolitan; and

10.25 Population size of state-small,
medium, large.

Section 11. Award information. 11.1
Notification of award will be in the form
of an award letter.

11.2 The award instrument will be a
grant to the applicant organization.

11.3 No costs, reimbursable under
the award or allowable as the required
match, may be incurred prior to the
effective date of the project as stated in
the award letter.

11.4 Awards shall be administered
in general accordance with the policies
and procedures contained in the NSF
Grants Policy Manual CNSF 77-47] and
in the NSF Grant General Conditions
(FL 118).
William H. Wetmore,
Acting Director, Intergovernmental Program.
(FR Doc. 79-39742 Filed 12-28-79; 8:45 am]

BILUNG CODE 7555-01-M

NATIONAL TRANSPORTATION
POLICY STUDY COMMISSION

Privacy Act of 1974; Revocation and
Transfer of System of Records

Pursuant to the provision of the
Privacy Act of 1974, Public Law 93-579,
5 U.S.C. 552a, the National
Transportation Policy Study
Commission published in the Federal
Register (41 FR 45158) notices of the
existence of the following systems of
records subject to the Privacy Act:
NTPSC-1, Payroll Records-NTPSC;
NTPSC-2, General Financial Records-
NTPSC; and NTPSC-3, General
Personnel Files-NTPSC. The
Commission will terminate operations
on December 29, 1979, and the above
systems of records are revoked as of
that date.

Following is a summary of the
disposition of the Commission's systems
of records, subsequent to the
termination date:

NTPSC-1

System Name:
Payroll Records-NTPSC: To be

retained by the General Services
Administration, National Payroll Center,
for use in concluding administrative

operations of the National .
Transportation Policy Study
Commission as part of the GSA system
of records, Defunct Agency Records,
GSA/OAD-38.

NTPSC-2

System Name:

General Financial Records-NTPSC:
To be retained by the General Services
Administration, External Services
Branch, for use in concluding
administrative operations of the
National Transportation Policy Study
Commission as part of the GSA system
of records, Defunct Agency Records,
GSA/OAD-36.

NTPSC-3
System Name:

General Personnel Files-NTPSC: To
be destroyed.
John E. Wld,
Executive Director.
[FR Doc. 79-39834 Filed 12-28-79; 8.45 am]
BILLNG CODE 6820-36-4

OFFICE OF MANAGEMENT AND
BUDGET

Improving Government Regulations;
OMB Directives Covered by Executive.
Order 12044; Semi-annual Agenda of
Upcoming Action
AGENCY: Office of Management and
Budget.
ACTION: Publication of semi-annual
agenda of regulations.

SUMMARY. The Office of Management
and Budget is publishing the semi-
annual agenda of upcoming action on
OMB directives covered by Executive
Order 12044, Improving Government
Regulations. This action is in
accordance with OMB's internal
guidelines for implementing Executive
Order 12044, as published in the Federal
Register on June 15, 1979.
FOR FURTHER INFORMATION CONTACT:
See agency contact person listed for
entry in the agenda, c/o Office of
Management and Budget, 726 Jackson
Place, N.W., Washington, D.C. 20503. On
background section, contact David
Leuthold, at the above address.

Background
OMB Circulars are directives that

communicate significant government-
wide policy of a continuing nature. A
circular falling within the requirements
of Executive Order 12044 is one that is
likely to affect:

(1) The existing procedures by which
State or local governments contribute to

or participate in the development of
Federal policy;

(2) The nature and scope of
information collected by Federal
agencies from non-Federal respondents;

(3) The nature and scope of
information provided by agencies of the
Federal Government under the Privacy
Act;

(4) The standards by which agencies
establish requirements associated with
grants, contracts, or other forms of
financial assistance.

Those circulars that outline
procedures to be followed by
departments and agencies for the
President's budget and legislative
programs are not covered by the
provisions of Executive Order 12044. In
addition, 0MB directives on
procurement are not covered.

Summary of action under Executive
Order 12044.

A preliminary review of OMB
Circulars indicates that twenty-five are
subject to Executive Order 12044
guidelines. These include:
A-21, Cost principles for educational

institutions
A-25, User Charges
A-63, Advisory Committee Management
A-73, Audit of Federal Operations and

Programs
A-76, Policies for acquiring commercial or

industrial products and services for
Government use

A-84, Reporting of Federal outlays by
geographic region

A-89, Catalogue of Federal Domestic
Assistance

A-90, Cooperating with State and local
governments to coordinate and improve
information systems

A-94, Discount rates to be used in time-
distributed costs and benefits

A-95, Evaluation, review, and coordination of
Federal and federally assisted programs
and projects

A-97, Rules and regulations permitting
Federal agencies to provide specialized or
technical services to State and local units
of government under Title III of the
Intergovernmental Cooperation Act of 1900

A-102, Uniform administrative requirements
for grants-in-aid to State and local
governments.

A-104, Comparative cost analysis for
decisions to lease or purchase general
purpose real property

A-10, Reporting Requirements in Connection
with the Prevention, Control, and
Abatement of Environmental Pollution at
Existing Federal Facilities.

A-108, Responsibilities for the maintenance
of records about Individuals by Federal
agencies

A-109, Major Systems Acquisitions
A-110, Uniform administrative requirements

for grants and other agreements with
institutions of higher education, hospitals,
and other nonprofit organizations
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A-111, jointly funded assistance to State and
local governments and nonprofit
organizations

A-116, Agency-Preparation of Urban
Community Impact Analysis

FMC 73-3. Cost Sharing on Federal
Research*

FMC 73-6, Coordinating indirect cost rates
and audit at educational institutions

FMC 73-7, Administration of college and
university research grants

FMC 74-3, Governmentwide procedures for
processing preaward protests against
contract award

FMC 74-4, Cost principles applicable to
grants and contracts with State and local
governments

FMC 75-1, Ensuring consideration of users'
experience-with Federal agency supply
support systems

In February 1979, when publishing
OMB's proposed implementing
guidelines on Executive Order 12044, we
mentioned that our review of existing

requirements was to begin with reviews
of seven of the above circulars: A-40, A-
105, A-108, A-110, FMC 73-8 and FMC
74-4.

Of these seven circulars, five (A-40,
A-10, A-108, A-110, and FMC 74-4) are
currently under revision. Circulars A-
102 and FMC 73-8 have had final
revisions published (FMC 73-8 was
reissued as Circular A-21). In addition,
A-73 and FMC 73-6 have had revisions
completed.

Of the twenty-five covered circulars
then, reviews on nine are underway
and/or completed. During the next six
months reviews will be initiated on five
more circulars, including A-25, A-63, A-
89, A-94, and A-95.

This will bring to fourteen the number
of circulars reviewed under the
Executive Order. Reviews of the
remaining eleven circulars will be

completed by the end of calendar yepr
1980. Thus, our total sunset review of
these directives wll have been
accomplished in less than two years.

Other actions on OMB Circulars. The
above reviews are being accomplished
as part of a comprehensive review of all
OMB directives. New internal guidelines
for publishing OMB directives have
been drafted and are scheduled to be
issued within the next 60 days. These
guidelines will include specific
procedures for justifying proposed new
directives.
James T. McIntyre, Jr.,
Director.

.Circulars designated by "C are those for
wtlch responsIbility was transferred from GSA to..
O NH by Executive Order 118M. dated December 31.
1975.

Directive under development Opportunty for pliC partixclation Cor&p b di ot Reasons for rer,'i, and maor iars

Revision of Circular No. A-103. "Responbit ifes for the 1. Comments on issues m3y be Prcscdrov,:aibyJx yi.3,,/ O"eua No. A-108 was bI=rcd prsant to the Frvacy
maintentance of records about individuals by Federal subrntted at anythe. Act of 1974. for nd'h C&13 has ,ersigt responsbui-
agencies". 2. Proposed revisions WZ be pub- ti. Tha roei.w Is part of tho Presidental Racy Lida-

rshed In the FeoEsRA. R ,.r- t-r. un -nxan response to te reconu:erdadans
TER and circulated to intercoted of tht Pir-.y Proect ,e Study Cons on. Specifc
parties for comment Isn.u. to bo rietrod ere.

1. E,,'nslo of t appl =a pri, sons of the Act to
certain tccVion±3 of dicretonary Federal gants-

2. Strorallna tho ad;in atra.':an of the routine usa
pcvsaon of the Priacy Act

3. Assl~trrcnt of Privac Act oversight and devdefopment
of noot mnaton sys.em to one office In each da-
paiticnt and asency.

4. Ea!;C-t nt of gT.4d.eanes on the responst:bit. train-
L' and appoinbnent of the system managers requEred
by Ilie Azt.

5. Adctpin of rrechanims to Improve oversght of te
priay in r= of new Federal onl'rrir-ndr sys-
tents at an eelf s",g in to pheetirg prcess; and

6. PrormftgVon of bazs tndards for Federal regu-
Mbons vtich reqiro ptit3a sector recordkeepers to
repor persona inonnefon about their cEent%,. am-
tonrnm. or ompTojc3c to the governrnent.

It "Shtd be noed t0nt OMB carries out its Prtacy Act
oversightd hro gpi-Ine as we lt as Crfar A-l Oa.
Tho Istues ested above may be addressed to gude-
fn "s ralkr than Circular A-10. Pub±= co rment wilt
be sougt on ary revision cr add ions to the gpde-

Cond Plarar Lmca Greenspan. Informaion Sysams
Po 'y. 335-B

Revision of Circular A-106. "Reportig Requirements in Con- 1. Comments may be received at Mrch 1930, rate than Sep!izartr Crcular A-10 Is being re viwed to ctrify the proce-
nection with Federal Compgance With Population Control ary time. 1979. as previous y repotd. dures tat must be fotloed by Fedaral agences in
Standards." T circular sets forth the procedures to be c"nf"on polution at Federal fact'ties prsuant to
followed by Federal agencies in camying out the pmvi- EXso-nto Order 1283.
sion of Sections 1-4 and 1-5 of Executive Order No. 1. Ar tho reqftesnts for agency nfonatin on potu-
1203 pertaining to the control of polluton from Federal 6an control CLrar?
facilites. 2. Doos tf schedule for agency reportng r suffi-

dont Limo (fo prolec revisro
0. Does ft schdua for repotng ersure that alt pro-

eta tht aro n-edd w be Included?
4. Are ft in zaton requirerrents for EPXs evaluation

of agzncy prcposals dear and adeqiata?
Contact Perrets Katle en O-taticran. Natural Re-

sources. 335-6327.
Revision of Procurement Standards attachment to OMB Cr- 1. Puc meeting held on JaeJ- Pub%.d in FEovw RG*--Tl in 1. Atachnent r m ed to reduce adamistrtatrave cost pa-

cular No. a-102. "Unform Adrnislstrative Requ rements ary 16.1979. fina ALu S 15.1979. pcfcrk. and ohe fL.t=s witch contrute to neffi-
for Grants-in-Aid to State and local Governments". 2. Published for comment In tho 6-cy and deLayt in mpe.menrng programs.

FEORA. REGIsTER on Deocm- 2. At[eLrrr-
bar 6. 1978. * Rescnd3 noncorming prois'ons of current

agency ubcrf-!u'. reguf3os.
* Creates a g-antae procurerrnerl reiew certfica-

tn prgam to reduco Federal a-ncy revoew of toud-
VdW procurement.

Contact Pero Pot= N1dot. Off.ce of Federal Procure-
mnt Po:icy. 335-61 0.
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Directive under development Opportunity for public participation Completion date Reason for Issuance and major Issues

Circular requinng States to prepare a substate distribution of 1. Proposed circular to be pub- Circular should be issued July 1980 OMB and the Department of Commerce are undertaking
population projections. fished in the FEDERAL. REGIS- an effort to develop a standardized soros of Federal,

TER in December 1979. State, and substate population projections for use by
2. Federal agencies State and Federal agencies In funding capital facilities.

local governments and the
public will be given 90 days for
comment.

3. A number of public hearings
on this circular will be sched-
uled. Dates and places for
these hearings will be pub-
fished in the FEDERAL REGIS-
TER.

This effort Is expected to greatly reduce the often con.
flicting and duplicative projections now prepared by
State and local governments, and to avoid the ex-
pandituro of Federal funds for facility capacities that
will never be utilized.

Ma,,r /ssueS-
The following Issues have been referenced In the pro-

posed circular
(1) Should the Federal Government finance the costs of

preparing the substato projection?
(2) Should the Federal Government establish an ap-

peals process In the event of disputes between States
and substate governments?

(3) What sanction should the Federal Government apply
if substate projections are not prepared?

Contact person: Walter Groszyk. Intergovernmental Al.
fairs Division, 395-3157.

Regulation designed to improve the management reporting 1. Proposed rules to be published Final rules should be issued In March Issuance of a new Executive Order on "Paperwork" and
and recordkeeping the Federal government imposes on in the FEDERAL REGISTER in 1980. a need to clarify and update related OMB Issuances
the public, to replace OMB Circular A-4O. "Management December 1979. have resulted In the development of consolidated
of Federal Reporting Requirements". 2. Federal agencies and the OMB requirements. These are designed to Increase

public will be given 60 days for effectiveness of the government's paperwork control
comment program and Implementation of the Federal Reports

Act of 1942.
Ma/or Issues,
(1) Are new policies and procedures adequate to ensure

effectiveness of the paperwork control program?
(2) Are public participation provisions adequate?
(3) Is the development of a single set of OMB rules to

control paperwork a sound idea?
(4) Should guidelines of President's reporting burden rro

duction program or significant portions of them be In
corporated Into the circular?

(5) Should circular be limited In subject matter to public
reporting?

(6) Are all items defined? Are definitions clear?
Contact Person: Stanley Morris. Regulatory Policy and

Reports Management. 395-5867.
Circular or Executive Order standardizing citizen participation 1. Summary of issues being ex. September 1980 .................. Studies have indicated that existing citizen participation

requirements applied to State and local governments by amined by an interagency task requirements are often Ineffective. In some Inslances,
Federal agencies. force in this area, with an mVy- requirements should exist but do not. This effort Is ex.

tation for interested citizens to pected to review the present set of requirements and
partcipate in the review and de- develop recommendations on how a more uniform, of-
cision effort by the task force. fectivo system of requirements could be established.
To be published in the FEDER- Major Issues;
AL REGISTER. January 1980. Two alternative proposals are likely to be reviewed. The

2. Public meetings at locations first would substitute standards of performance for the
and dates to be announced in present set of requirements. A citizen participation
the FEDERAL REGISTER. To be progam would be developed on a caso-by.case (prop
held prior to the completion of ect.by-project/ocalilybylocalty) basis as a result of
draft recommendations, negotiations between the Federal funding agency and

3. Publication of draft recommen- the State and local government. Most of the existing
dations of the task force in the non-statutory requirements would be eliminated.
FEDERAL REGISTER with a 90- The second alternative would establish a core sot of re.
day period for public comment. quirements applicable nationally to all Federal agen-

4. Public hearings at locatons cies. It would likely increase and elaborate on the ax.
and dates to be announced in Isting set of requirements specified by many Federal
the FEDERAL REGISTER on the programs.
draft recommendations. Contact peson: Walter Groszyk. ntergovernmental Al.

5. Representatives of Federal fairs Division. 395-3157.
agencies and Federal Regional
Councils would be available to
identify and transmit the views
of ctizens with a particular pro-
gram or geographic interest.

6. Citizens wishing to participate
can be placed on a marling lst
to receive information without
having to rely on the FEDERAL
REGISTER.

Directive under development Opportunity for public partcipation Completion date Reason for review and major Issues

Rowison of payments procedures under OMB Circular No. Proposed revision was published Issued October 1979 ................... ...... 1. Proposed revision brings the circular Into line with
A-102. "'Uniform adminstrative requirements for grants for comment in the FEDERAL Treasury requirements.
in aid to Stale and local governments". REGiSTER. October 1978. 2. Maorissue

* Whether to reimburse recipients only for amounts
which have been actually been paid to contractors.

Contact person" John J.Lordan. Financial Management
Branch/BRD 395-6823.
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Directive under development Opportunity for pubic part tion Completion d Reason for review and major isues

Revision of audit requirements under 0MB Circular No, A- 1. Proposed revision published Issuod Octobcr 1979 1. Contralton of the iong-term goal of grant standrdi-
102. -Urform administrative requirements for grant-In- for comment In tho FEDERAL zstWn and placing greater reliance on State and local
aid to State and local governments". REGSTER, July 1979. governmen t

2. Z fibrIssuaw
o Ono guide would replace almost one hundred

now in ue.
o Enpha rs on total audit of an organizaton rate

than qrartbran audits.
Conac pcrsorr John J. Lordar. Financial Management

BranchDRO. 335-623.
Revision of Procurement Standards attachment to 0MB Cir. 1. Published for comment In the Issued August 1979 - 1. Altacfaent revised to reduce adririsratfe cost, pa-

cuter No. A-102. "Uniform administrative requirements FEDERAL REGtSTER, Docomber perwodc and other factors which contribtme to fref -
for Grants-in-aid to State and local governments". 1978. clency and delay in Inrpemernting praa

2. £l44xrkmsr
o Rescid nonconforming pr ov ions of current

agenc subordnate regulations.
* Creates a grantee procurement revieff certca-

lio program to reduce Federal agency rEvew of axl-
V'6.AA procurenment.

Contct perso Jack Nadol. Office of Federal Procure-
merit Poercy. 335-8166.

Revision of Federal Management Circular No. 74-4. "Cost 1. Proposed revision concernIng Janr 1930 rother tn October The circular Is being revised at the request of Stae.
principles applicable to grants and contracts with State expenses of officials has boe 1979. 0s preiusly reported. local and Federal officals.
and local governments"

.  
circulated for comment to an frkw .
the major public interest groups. 1. Vftither to recognize travel cost of local legia:ors

2. E)xonsive discussions on the and chlef executives as an expense when their wvrk
interest Issue have taken pLace &octfy benerds grant programs.
with State and local ofticials 2. 'hether to recognize Interest incurred In borrowir to
and representatives of pub~c construct buldng site as a reimbursable cost
interest groups. Contct persomr John J. Lordan Financial Ianagerent

3. Proposed revision was pub. BronchJBRO. 395-623.
ished for commont in the FEo-

ERAJ. REGiSTEM June 1979.
Publication of the Interest Issue
Is dependent upon conments
received from Federal agencies.

Revsion of OMB Circular No. A-102 and A-110"to include a Publication for comment In the 1,arch 193., rather than October 1. Update of asurances in 01B Circular No. A-102 is
set of standard legal assurances for grants to State and FEDERAL REGMSTER expected In 1979. 0s prev ousy reported. needed because of tho changes that have taken place
local govemments. ui versities, hospitals and other non- Jan. 1980. rather than July in Execut e Orders and Acts of CaVg=s.- ,cusion

- profit organizations. 1979, as previously reported. of stand3rd assrances in 0MB Circular No. A-110
will furher the Goal of standardizaton and simplifica-
ben for granees

2. £l4rsrm
a Standardaon of assurance lanb age., assur-

ance formats and forms.
Clotac-persr John J. Lordan. Financial Management

BranchIBRD. 395-6W23.
A new OMB circular covering "Principles for det 1. Proposed circutar was pub. January 130 rathe than JuMy 1979, 1. Proposed Crcfar was developed to assist nonprotit

costs of grants and contracts with certain nonprofit orga- fished for comment in tho FEo. as previoa s red ag ies by poVdng single set of cost princip es as
rdzatons'. ERAL REGsTER. April 1977. part of Federal effort to tndarcre and simplify grant

2. Recirculated to Federal agen- procedur.
cies and interested parties in 2. A£,.asues
April 1978. 9 Methods of alocatng In&ect costs.

SUniform set of a.' oabte costs.
Conrtactpf-sor John J1. Lerdan. Fnncial Management

BranchIBRO. 35-6823.
Revision of closeout requirements in Circulars A-102 and A- Pubication for comment in the a.y 1930 ralhr ta October 1979. 1. Closeout attaclunend being revised as the result of ra-

110. FEDER.AL REGsTER expected In as previvsy repwted. ports that substantal amounts of funds advanced to
January 1980, rather. than July grantees but not spent for program purposes are
1979, as previously repodedL being hold byrante.

o prompt refund of unspent cash advances.
e Grca er spofit of closeout reqmirements.

Conlact parr1Jhn J. Lordan. Finaincial Management
BranchIOBRI. 335-6123.

Revision of property requirements in Circular A-1 10 "Uniforn Publication for comment In the March 1950 rathe than Dmemre Propety manageent attachdent I being revised to
requirements for grants and agreements for grants and FEDERA. REGIsTER expected In 1979. as V ,,usy reportd. make it consistent wi Circular A-21 arid to further
agreements with universies. hospit ald other non- January 1980. rather than Sep- the goal of z1rm;rpifcn of grant rcquirennts and re-
profit Organization" tembor 1979. as previously to- docd papeNor

ported. Contla per-or John J. Lordan. Fir:ancial Management
Branch/BRD. 335-623.

Revision of Circular A-73, "Audit of Federal Operations and Proposed revLsion vas published Issued Noxre m, 1979 Cibclar A-73 re sed to exand the section daallg with
Programs". In the FEDERAL. REGiSTER for audit fowup. Specifc rdita provied to Federal

comment July 1979. aganclae to assure the timely and proper resolufon of
audit Fraidigs and an- attendant corectin actor

Cantact pefsort John J. Lordan. Financial Marsagenr-ent
BronchJBRO. 835-6823.

Revision of Circular 73-6. "Coordinating indirect cost rates Proposed revision was pubished lssucd November 1979 1. Ct r r -=d under its odginal desgnatbon of
and audits at educational Institations". in the FEOERAI. RE-SsTER for 0W3 CLr,"f.rA-8&

comment. July 1979. 2. ReviSo, n Is base in part on agency task force
choared by the Dept. of Healh Educ=on and Wel-

3. Revision coninues the existin policy of relying on a
single agency to act for all agencies In auditin educa-
ben lnzw= a nd In negotiating ther Indiec cost
rWes. It adds to those duties the responab~ftY to
follow-u on audit y.~
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Directive under development Opportunity for public participation Completion date Reason for roview and major Issues

0 Assuring correction of systems deficiencies, end
Negotiating appropriate monetary recovore,

Contact persor John J. Lordan, Financial Managomont
Branch/aR, 395-6823.

Revision of Circular A-21, "Cost principles for educational in- Study by Interagency task force July 1980 .................................................. 1. Review is being done at the urging of university repro-
strtutions". and affected groups. Further sentativos as a result of comments received during

public involvemont will depend the last revision of A-21.
on results of the study. 2. Ma Ijossue:

* Recognition of Independent research and dovel-
opment as an allowable cost.

Contact porsoir John J. Lordan, Financial Management
Branch/BRD0 395-6823.

[FR Doc. 79-39795 Filed 12-28-79; 8:45 am]

BILLING CODE 3110-01-M 9

Agency Forms Under Review

Background

When executive departments and
agencies propose public use forms,
reporting, or recordkeeping
requirements, the Office of Management
and Budget (OMB) reviews and acts on
those requirements under the Federal
Reports Act (44 U.S.C., Chapter 35).
Departments and agencies use a number
of techniques including public hearings
to consult with the public on significant
reporting requirements before seeking
OMB approval. OMB in carrying out its
responsibility under the Act also
considers comments on the forms and
recordkeeping requirements that will
affect the public.

List of Forms Under Review

Every Monday and Thursday OMB
publishes a list of the agency forms
received for review since the last list
was published. The list has all the
entries for one agency together and
grouped into new forms, revisions,
extensions,or reinstatements. Some
forms listed as revisions may only have
a change in the number of respondents
or a reestimate of the time needed to fill
them out rather than any change to the
content of the form. The agency
clearance officer can tell you the nature
of any particular revision you are
interested in. Each entry contains the
following information:

The name and telephone number of the
agency clearance officer (from whom a copy
of the form and supporting documents is
available);

The office of the agency issuing this form;
The title of the form;
The agency form number, if applicable;
How often the form must be filled out;,
Who will be required or asked to report;
An estimate of the number of forms that

will be filled out;
An estimate of the total number of hours

needed to fill out the form; and
The name and telephone number of the

person or office responsible for OMB review.

Reporting or recordkeeping
requirements that appear to raise no

significant issues are approved
promptly. Our usual practice is not to
take any action on proposed reporting
requirements until at least ten working
days after notice in the Federal Register
but occasionally the public interest
requires more rapid action.

Comments and Questions

Copies of the proposed forms and
supporting documents may be obtained
from the agency clearance officer whose
name and telephone number appear
under the agency name. The agency
clearance officer will send you a copy of
the proposed form, the request for
clearance (SF83), supporting statement,
instructions, transmittal letters, and
other documents that are submitted to
0MB for review. If you experience
difficulty in obtaining the information
you need in reasonable time, please
advise the OMB reviewer to whom the
report is assigned. Comments and
questions about the items on this list
should be directed to the OMB reviewer
or office listed at the end of each entry.

If you anticipate commenting on a
form but find that time to prepare will
prevent you from submitting comments
promptly, you should advise the
reviewer of your intent as early as
possible.

The timing and format of this notice
have been changed to make the
publication of the notice predictable and
to give a clearer explanation of this
process to the public. If you have
comments and suggestions for further
improvements to this notice, please send
them to Stanley E. Morris, Deputy
Associate Director for Regulatory Policy
and Reports Management, Office of
Management and Budget, 726 Jackson
Place, Northwest, Washington, D.C.-
20503.

DEPARTMENT OF AGRICULTURE

Agency Clearance Officer-Richard J.
Schrimper--447-6201

New Forms

Economics, Statistics, and Cooperatives
Service

Farm Coop-Young farm couples and
rural youth program

Single time Participants In Farm Coop
programs; 473 responses, 236 hours

Office of Federal Statistical Policy and
Standard, 673-7974

Revisions

Agricultural Marketing Service
Tobacco stocks report
TB-26
Quarterly
Tobacco dealers and manufacturers; 800

responses, 800 hours
Office of Federal Statistical Policy and

Standard, 673-7974
Rural Electrification Administration
Uniform system of accounts prescribed

for electric borrowers of REA
REA 181-1
On occasion
REA electric borrowers
Charles A. Ellett, 395-5080

DEPARTMENT OF COMMERCE

Agency Clearance Officer-Edward
Michals--377-3627

New Forms

Bureau of the Census
1980 Decennial Census KAP/Exposure

study
(KAP survey; exposure survey)
D-897 fKAP) D-898 (Exp.]
Single time
Households in mail-out, mall-back

census areas; 13,550 responses, 4,517
hours

Office of Federal Statistical Policy and
Standard, 673-7974

DEPARTMENT OF ENERGY

Agency Clearance Officer-John
Gross--633-8558

New Forms

Report forms for enhanced oil recovery
incentives program

ERA-424A, B, and C
On occasion
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Producers using specified ECR
techniques; 3,700 responses, 3,400
hours

Jefferson B. Hill, 395-5867

DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE

A-gency Clearance Officer-William
Riley-2-7488

New Forms

Center for Disease Control
CDC Institutional Anonymity Survey
Single time
Hospital Administrators, 210 responses,

53 hours
Richard Eisinger, 395-3214
Public Health Service
Longitudinal Health Survey
Other (see SF-83]
Persons age 12+ in household with

telephone, 17,886 responses, 2,959
hours

Office of Federal Statistical Policy &
Standard, 673-7974

Office of the Secretary
Evaluation of HEW Programs: Services

to victims of domestic violence: (A)
State survey, (B] Community survey

OS-24-79
Single time
HEW program administrators and

providers (S&L) 2,641 responses, 331
hours

Laveme V. Collins, 395-3214
Public Health Service
Report on Federal Obligations for

Medical and Health Related R&D
NIH-IiS-i
Other (see SF-83)
Various scientific research and .

analytical services 16 responses, 1,568
hours

Richard Eisinger, 395-3214
Public Health Service
Evaluation of Workshops-Office of

Adolescent Pregnancy Program
On occasion
Workshop participants 500 responses,

125 hours,
Richard Eisinger, 395-3214

Revisions

Social Security Administration
Application for Retirement Insurance

Benefits
SS-1-F6
On occasion
Application for retirement insurance

benefits under the Social Security Act
1,560,000 responses, 260,000 hours

Barbara F. Young, 395-6132
Social Security Administration
Application for Widow's or Widower's

Insurance Benefits
SSA-10-F8
On occasion

Surviving widows/widowers age 60 or
older (or over 50 if disabled), 661,000
responses, 165,250 hours

Barbara F. Young, 395-6132
Social Security Administration
Application for Surviving Child's

Insurance Benefits
SSA-46-F8
On occasion
Children of deceased wage earners

815,000 responses, 203,750 hours
Barbara F. Young, 395-6132
Social Security Administration
Application to be selected as Payee
SSA-11-F6
On occasion
Per want to be substituted as a rep pay

for minor or incompetant beneficiary
550,000 responses, 91,667 hours

Barbara F. Young, 395-6132
Alcohol, Drug Abuse and Mental Health

Administration
Treatment Outcome Prospective Study

(TOPS)
Intreatment phase
Other (see SF--83)
Clients in federally funded drug abuse

treatment programs 2,400 responses,
16,000 hours

Richard Eisinger, 395-3214

Extensions

Public Health Service
Master Facility Inventory-Complement

Survey
On occasion
Health facilities in area problem sample

& not listed in MFI, 300 responses, 75
hours

Office of Federal Statistical Policy &
Standard, 673-7974

Food and Drug Administration
Request for Supplemental Certification

of a Batch of an Antibiotic Drug
FD 1679
On occasion
Antibiotic manufactures, 150 responses,

75 hours
Richard Eisinger, 395-3214

DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

Agency Clearance Officer-Robert G.
Masarsky-755-5184

New Forms
Equal Opportunity
Recipient Employment
Annually
All units of general local government

receiving CDBG funds 1,560
responses, 11,700 hours

Arnold Strasser, 395-5080
Policy Development and Research
Survey for Evaluation of Urban Counties

in CDBG
Single time

Key individuals in 10 CDBG designated
urban Counties, 85 responses, 170
hours

Arnold Strasser, 395-5080

DEPARTMENT OF THE INTERIOR

Agency Clearance Officer-William L.
Carpenter--343-6716

Revisions

Bureau of Land Management
Exchange-of-use Grazing Agreement
4130-4
On occasion
Applicants for grazing use agreements,

1,200 responses, 600 hours
Charles A. Ellett. 395-5080

DEPAMAENT OF TRANSPORTATION

Agency Clearance Officer-Bruce I.
Allen-426-1887

Reinstatements

Federal Railroad Administration
Locomotive Inspection and Repair

Report
FRA F180-49
Semi-Annually
Railroads, 64,000 responses, 144,000

hours
Jefferson B. Hill, 395-5867

DEPARTMENT OFTHETREASRY

Agency Clearance Officer-Floyd L
Sandlin-376-0436

Revisions

Bureau of Customs
Application for Withdrawal of Bonded

Stores
For fishing vessel and certification of

use
5125
On occasion
Vendors of fishing fleets, 8,700

responses, 609 hours
Marsha D. Traynham, 395-6140

EXECUTIVE OFFICE OF THE PRESIDEN , OTHER

Agency Clearance Office-Thomas
Clark-3gs-4s40

NewForms

Pesticide Applicator Questionnaires
Single time
Pesticide applicators, 1 response, 3,600

hours
Edward H. Clarke, 395-5867

UNITED STATES INTERIATIONAL TRADE
COMMISSION

Agency Clearance Officer-Charles
Ervin--523-0267

NewForms

Producers' Questionnaire for
Investigation

303-TA-12 pig iron
Single time
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Domestic producers of pig iron, 30
responses, 480 hours

Office of Federal Statisticals Policy &
Standard, 673-7974

Purchasers' Questionnaire-Pig Iron
Single time
Purchasers of pig iron, 25 responses, 200

hours
Office of Federal Statistical Policy &

Standard, 673-7974
Importers' Questionaire for Investigation
303-TA-12 pig iron
Single time
Importers of pig iron, 25 responses, 200

hours
Office of Federal Statistical Policy &

Standard, 673-7974

Stanley E. Morris,
Deputy Associate DirectorforRegulatory
Policy ondReportsManagemenL
[FR Doc. 79-39814 Filed 12-28-79; 8:45 am]

BILLNG CODE 3110-01-M

President's Commission for a National
Agenda for the Eighties; Meetings

AGENCY: Office of Management and
Budget.

ACTION: Notice of meeting.

SUMMARY: Pursuant to Pub. L. 92-463,
notice is hereby given that the second
meeting of the President's Commission
for a National Agenda for the eighties is
scheduled to be held from 9 a.m. to 6
p.m., January 11, 1980, in the 6th Floor
Conference Room, Federal Home Loan
Bank Building 17th and G Streets,
Northwest, Washington, D.C.

The purpose of the meeting is to
continue formulation of an agenda
identifying issues for further study by
the Commission.

Because of limited space, those
interested in attending are asked to call
the Commission's office beforehand.
Available seats will be assigned on a
first-come basis.

The meeting will be open to the
public.

FOR FURTHER INFORMATION CONTACT:.
Mr. Dick Wegman or Mr. Claude
Barfield, President's Commission for a
National Agenda for the Eighties, 744
Jackson Place, NW, Washington, DC
(202) 275-0616.
David R. Leuthold,
Budget andManagement Officer.
[FR Dec. 79-39768 Filed 12-28-79;, 845 am]

BILLING CODE 3110-01-

DEPARTMENT OF STATE

Office of the Secretary

[Public Notice CM-8/255]

Oceans and International
Environmental and Scientific Affairs
Advisory Committee; Open Meeting

The General Panel of the Oceans and
International Environment and Scientific
Affairs Advisory Committee will meet at
10:00 am on Thursday, January 17,1980
in Room 150, National Academy of
Science, Washington, D.C.

At this meeting, officers responsible
for scientific and environmental affairs
in the Department of State and members
of the Advisory Committee will discuss
three broad issues: energy and
development, the follow-up to the UN
Conference on Science and Technology
for Development, and, resource
problems. This session will be open to
the public. The public will be admitted
to the session to the limits of seating
capacity and may be given the
opportunity to participate in discussions
according to the instructions of the
Chairperson.

Requests for further information on
the meetings may be directed to Bruce L.
R. Smith or Bronson Percival of the OES
Policy Assessment Staff, Department of
State. They may be reached by
telephone on (202) 632-2764.
Thomas IP Pickering,
Chairman.
December 11, 1979.
[FR Doc. 79-39692 Filed 12-28-79; 8.45 am]

BILLNG CODE 4710-09-M

TENNESSEE VALLEY AUTHORITY

Murphy Hill 500-kV Substation and
Transmission Line Connections;
Negative Determination (Finding of No
Significant Impact)

In accordance with section 102(2)(C
of the National Environmental Policy
Act of 1969 (NEPA), and Section V-B-1
of the Tennessee Valley Authority's
Procedures for Environmental Planning
and Assessment (39 FR 5671-75 (1974))
and consistent with Section 1501.4 of the
Council on Environmental Quality
Provisions for Implementing NEPA (43
FR 55,978-56,007 (1978)), the Tennesee
Valley Authority (TVA) hereby gives
notice that it has determined that the
construction and operation of a 500-kV
substation and transmission line
connections (located approximately 11
miles northeast of Guntersville,
Alabama), is not a major Federal action
significantly affecting the quality of the
human environment and an
environmental statement is not

necessary for this proposed action. TVA
has prepared an environmental
evaluation of the impacts related to this
proposal and has identified measures to
minimize the effects of construction and
operation on the environment. The
proposal is compatible with both
regional and local planning and no
significant adverse comments have been
received from the public.

This project is required in order to
maintain acceptable operating voltage
levels and facilitate TVA's continuing
efforts to strengthen the local power
supply. The proposed transmission line
routes will traverse several creeks and
branches and their associated
floodplains and could require the
installation of transmission structures
within areas subject to flooding. TVA,
however, is of the opinion that neither
the activities associated with
constructing the transmission structures
nor their presence will significantly
impact the floodplains. TVA has also
determined that there are no practical
alternate transmission line routes which
would avoid traversing one or more of
these floodplains, and that the proposed
action is consistent with policies on
Floodplain Management.

TVA will assure in the construction of
Its facility that the floodplains will not
be (1) irreparably damaged by
construction activities; (2) altered
significantly in volume and rate of flow;
or (3) significantly reduced In flood
storage capacity. Should transmission
line structures be located in a
floodplain, for each foot of flood
elevation less than one cubic foot of
flood capacity per tower will be
displaced.

Preannounced public meetings on this
project were held at Guntersvllle,
Alabama, on September 27, 1979, and In
the Wakefield Community Center near
the Murphy Hill site on October 4, 1979.
Information concerning the project was
presented and TVA personnel answered
questions from several of the
approximately 133 people in attendance.
No significant conflicts or environmental
impacts related to this project were
identified at the meetings or by any of
the agencies contacted by TVA. Copies
of the environmental evaluation are
available to the public by calling TVA's
toll free Citizen Action Line at 1-800-
362-9250 (inside Tennessee), 1-800-251-
9242 (outside Tennessee), and 632-4100
at Knoxville or by contacting TVA's
Information Office, 400 Commerce
Avenue, Knoxville, Tennessee 37902.

Any questions or comments
concerning this proposal should be
directed to: Dr. Mohamed T. EI-Ashry,
Director of Environmental Quality,

.... -- .... M .... .... . ... . .... ...... 1 --

77292



Federal Register / Vol. 44, No. 251 / Monday, December 31, 1979 / Notices

Tennessee Valley Authority; Forestry
Building Norris, Tennessee 37828.

No further action will be taken on this
proposal for 30 days from the date of
publication of this notice (January 30,
1980) pending receipt of public comment.

Dated: December 20.1979.
Mohamed T. EI-Asbry,
Director of Envirnmental Quality.
[FRDo" 79-39744 Fed 12-28-79; &45 am]
BILLNG CODE 8120-01-M

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

EFRA General Docket No. H-75-4]

Locomotive Inspection Test Program;
Second Supplemental Report and
Order

The Federal Railroad Administration
(FRA) previously granted a waiver of
compliance to the Port Authority Trans
Hudson Corporation (PATH) to permit
the initiation of a limited-test program
concerning the utilization of different
inspection requirements for certain
types of electrically powered multiple
unit passenger cars. The report and
order granting this waiver and
describing the test program was
published in the Federal Register on
April 21,1976 (41 FR 16680).

In granting this waiver the Railroad
SafetyBoard (Board) of-the FRA, which
has been delegated-the authority to
determine whether granting such a
waiver is appropriate, established terms
and conditions under which that test
program was t6be -oiddue-d.The terms
and conditions established by the Board
basically provided for a thirty-six (36]
month test effort. The test was divided
into three phases which allowed PATH
to make gradual incremental increases
in the time interval required for the
performance of the inspection activity
required by 49 CFR § 230.451(a].

The testprogram entered its-third and
final phase on August 1, 1978. During
this phase the interval for conducting
the required inspections has been
increased to 60 days. The Board
subsequently acted to extend the
duration of the test program for an
additional six month period in order to
obtain additional information. The
supplemental report and order
increasing the duration of the test
program to a period of forty-two (42]
months was published in the Federal
Register on November 30,1978 (43 FR
56122). Under the terms of that
supplemental report and order the test
program is scheduled to terminate on
December 31,1979.

Thedata obtained from this test
clearly indicates that the 60 day
inspection interval has not reduced the
operational safety of this equipment. In
fact the available data suggests that
even greater intervals-between
inspections could be permitted without
diminishing the safety performance of
this equipment. Based on this data the
Boaid has been considering a further
extension of this test effort.
Additionally, there are contemplated
regulatory changes that make an
extension of the test effort appropriate.

The proposed regulatory change is
based on FRA's response to Executive
Order 12044 which prompted a general
review of FRA's existing safety
regulations. That review included a
series of safety inquiry hearings,
commencing on June 14 and 15,1978,
which specifically addressed the
existing locomotive inspection rules.
The details of this review effort were
announced in the Federal Register on
May 8, 1978 (43 FR 19696].

Based on those hearings and other
available data FRA proposed to totally
revise the existing rules for locomotive
inspections (49 CFR Part 230). The
details of the proposed revisions were
published in the Federal Register on
May 21,1979 (44 FR 29604]. The
proposed revisions contained a deletion
of the current thirty (30) day inspection
interval and substitution of a quarterly
inspection provision. The proposed rules
havebeen the subject of both oral and
written comment. Although these
comments are extensive, FRA
anticipates that a final rule will be
adopted in the near future.

In the event that the proposed concept
of quarterly inspections is adopted,
when FRA issues the final rule
concerning locomotives, a continuation
of the PATH test program would be of
only minimal value to the Board.
Additionally, under such circumstances
continuation of the test program would
be economically detrimental to PATH
since, in the absence of the test effort,
PATH would be able to select an
interval of up to ninety days for the
performance of the required inspection.
Conversely, if the proposed concept of
quarterly inspections is not adopted and
FRA issues a final rule with a 30 day or
60 day inspection interval, a
continuation of the test program would
be of value to both the Board and PATH.

Consequently, the Board believes that
the proposed revision has a direct
bearing on this proceeding and that the
adoption of the final rule should occur
before further significant action is taken
in this proceeding. Although adoption of
a final rule is necessary for the long
term resolution of this test effort, there

is a need for the Board to take action in
this matter In order to preserve the
present method of inspections.

As noted the Board in its' initial
supplemental report and order extended
the duration of the test period to
December 31,1979. ItIs not clear that
the issuance of the revised regulations
will occur by that date. Furthermore. it
Is not clear what the impact of that final
rule wiAll be for this test program's
continuation. The Board, therefore, has
decided to further extend the existing
test program for a period of an
additional six (6] months (until June 30.
1980).

Authority: Sec. 202 of the Federal Railroad
Safety Act of 1970, as amended (45 U.S.C.
431k, Sec. 2.49(n), Regulations of the Office of
the Secretary of Transportation (49 CFR
1.49(n)).

Issued in Washington, D.C on December
10,1979.
Joseph W. Walsh.
Chairman, RailroadSofetyBoard.
IFR D %e. -3=- e Fled 2Z-23-7,; &4Saml
BILUNG CODE 4910-06-u

Federal Highway Administration

Environmental Impact and Related
Procedures
AGENCY: Federal Highway
Administration (FHWA], DOT.
ACTION: Notice.

SUMMARY: This notice publishes interim
instructions which have been provided
to FHWA field offices regarding the
implementation of regulations issuedby
the Council on Environmental Quality
under the National Environmental Policy
Act. These instructions will govern
Federal-aid highway projects pending
the implementation of more
comprehensive FHWA procedures.
DATES. The interim instructions were
effective on November 30,1979, and will
expire on June 1,1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Edward V. A. Kussy, Office of the
Chief Counsel. (202] 426-0791, or Mr.
Dale E. Wilken, Office of Environmental
Policy, (202) 426-0106, Federal Highway
Administration, 400 Seventh Street SW.,
Washington. D.C. 20590. Office hours
are from 7:45 am. to 4:15 p.m. Er,
Monday through Friday.

Issued on: December 18,1979.
Karl S. Bowers,
Federal High woayA dnistrator.

Environmental Impact and Related
Procedures [FHWA Notice 6540.181

1. Purpose. To provide information
and guidance on environmental impact
and related procedures which apply to

77293



Federal Register / Vol. 44, No. 251 / Monday, December 31, 1979 / Notices

the Federal-Aid Highway Program as of
November 30, 1979.

2. Background a. Present Federal
Highway Administration (FHWA)
procedures implementing the National
Environmental Policy Act (NEPA) of
1969, as amended, are contained in
Federal-Aid Highway Program Manual,
Volume 7, Chapter 7, Section 2 (FHPM
7-7-2) Environmental Impact and
Related Statements, and Part 771 of title
23, Code of Federal Regulations (CFR).

b. On November 29, 1978, the Council
on Environmental Quality (CEQO issued
regulations for implementing the
procedural provisions of NEPA (43 FR
55978-56007). These regulations apply to
all agencies of the Federal Government
and are codified in Parts 1500-1508 of
title 40, CFR. In response to the CEQ
regulations, the Department of
Transportation issued DOT Order
5610.1C entitled "Procedures for
Considering Environmental Impacts;
Policies and Procedures" on September
18, 1979 (44 FR 56420-56433, Oct. 1,
1979).

c. The FHWA is currently revising its
procedures for implementing NEPA to
incorporate the provisions of the CEQ
regulations and the DOT Order into its
program activities. Proposed procedures
were published on October 15, 1979, for
notice and comment (44 FR 59438-
59461). The closing date for receipt of
comments has been extended until
December 3.

d. As of November 30, 1979, the CEQ
regulations and the DOT Order are fully
applicable to FHWA activities (40 CFR
1506.12; DOT Order, paragraph 18).

3. Action. a. For all NEPA-related
activities and NEPA-related documents
processed by FHWA on or after
November 30, 1979, compliance with the
CEQ regulations and DOT Order
5610.1C is required to the full extent
described therein. Present FHWA
procedures (FHPM 7-7-2) will continue
to apply where the CEQ regulations
and/or DOT Order 5610.1C are not
applicable (e.g., final environmental
impact statements whose draft were
filed by July 30, 1979).

b. The proposed procedures published
byFHWA on October 15 should be used
as supplemental guidance by FHWA
offices and State highway agencies until
final regulations are issued.
[FR Doc. 79-3993 Filed 12-25-79; 8:45 am]

BILLING CODE 4910-22-M

DEPARTMENT OF THE TREASURY

Customs Service
Availability of Reprinted Looseleaf
Edition of Customs Regulations

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Notice of availability.

SUMMARY: This document informs the
public that an updated reprinted
looseleaf edition of the Customs
Regulations (19 CFR Chapter 1) is
available from the Government Printing
Office. In addition to the Customs
Regulations, including all changes made
through December 31, 1978 (Treasury
Decision 78-494), the reprint includes
Treasury Department and Customs
Service Delegation Orders, and an
appendix containing the text of, or
references to, sections of law and the
text of regulations administered by other
Government departments or agencies
and enforced wholly or in part by
Customs.
FOR FURTHER INFORMATION CONTACT:
Shannon McCarthy, Regulations and
Research Division, U.S. Customs
Service, 1301 Constitution Avenue,
N.W., Washington, D.C. 20229 (202-566-
8237).
SUPPLEMENTARY INFORMATION:
Background

The regulations of the Customs
Service, codified in Title 19, Chapter I,
Code of Federal Regulations (19 CFR
Chapter I), have been issued by the
Commissioner of Customs, with the
approval of the Secretary of the
Treasury, for the purpose of carrying out
the Customs and navigation laws and
other laws administered by Customs.

Title 19, Code of Federal Regulations,
is published annually, revised as of
April 1 of each year, by the Office of the
Federal Register. In the interest of
having the regulations as up to date as
possible, Customs has the Government
Printing Office print a looseleaf edition
which is updated by the issuance of sets
of revised pages three or four times each
year. In addition to the regulations, the
looseleaf edition also includes orders of
the Secretary of the Treasury relating to
the rights, privileges, powers, and duties
of the Commissioner of Customs and
other Customs personnel, and Customs
Delegation Orders. An appendix to the
looseleaf edition contains the text of, or
references to, sections of law and the
text of regulations administered by other
Government departments or agencies
and enforced wholly or in part by
Customs.

Numerous sets of revised pages to the
regulations have been issued since the
last general reprint was prepared in
1976. As part of an ongoing program to
improve the utility of the regulations,
Customs has prepared a new reprint,
including all changes through December
31, 1978 (Treasury Decision 78-494). It Is
anticipated that there will be another
reprinting during the first quarter of
1980, which will include all changes
through December 31, 1979.

Orders for the new reprint are now
being accepted by the Gover.ment
Printing Office. Current subscribers will
receive the reprint automatically. Now
subscribers may order the reprint by
requesting the "Customs Regulations of
the United States, [CRUS] (file code 1F"
from the Superintendent of Documents,
U.S. Government Printing Office,
Washington, D.C. 20402. The yearly
subscription price of $37.00 will entitle
subscribers to receive the 1980 as well
as the 1979 reprint.

A different printing process and
format have been used for this reprint.
While every effort has been made to
ensure correctness, users may notify the
U.S. Customs Service, Regulations and
Research Division, Washington, D.C.
20229, of any typographical or printing
errors in order that corrections may be
made. Suggestions for improvements
also are requested.
William T. Archey,
Acting Commissioner of Customs
December 26.1979.
[FR Doc. 79-39665 Filed 12-28-7; OAS ami

BILLING CODE 4010-22-M

Office of the Secretary

Privacy Act of 1974; Proposed New
System of Records; Correction

The Office of the Secretary,
Department of the Treasury published at
68058 (FR Doc. 79-36086) of the
November 28, 1979 issue of the Federal
Register, a notice of a proposed system
of records, Treasury/OS 00.075, entitled
Legislative Affairs Vote Tracking
System. The effective date of the Notice
was to be January 2, 1980 if the Office of
Management and Budget granted a 60
day waiver. The waiver has not been
granted, thus the effective date of the
system must be corrected to January 30,
1980.

Dated: December 20, 1979.
Walter J. McDonald,
Assistant Secretary (Administration).
[FR Doc. 79-39835 Filed 12-28-79; 645 am]

BILLING CODE 4810-25-M
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INTERSTATE COMMERCE
COMMISSION

Environmental Impact Statement for
Motor Carrier Regulatory Reform

AGENCY: Interstate Commerce
Commission, Energy and Environment
Branch.
ACTION: Notice of withdrawal of
previously issued notice of intent to
prepare an environmental impact
statement for motor carrier regulatory
reform initiatives.

SUMLARY: The notice of intent to
prepare an environmental impact
statement for motor carrier regulatory
reform initiatives appearing at 44 FR
71495 (1979) is withdrawn as
prematurely issued.
FOR FURTHER INFORMATION CONTACT=
Carl Bausch, Telephone: (202] 275-7916.
Agatha L. Mergenovich,
Secretary.
[FR flo. 79-=901 Filed 12-26-79 8.45 am]

BILLING CODE 7035-01-M

Fourth Section Application for Relief

December 26,1979.

This application for long-and-short-
haul relief has been filed with the LC.C.
FSA No. 43777, Trans-Continental Freight

Bureau, Agent No. 545, rates on canned or
preserved foodstuffs, not cold-pack nor
frozen, in carloads, from stations in
Arizona, California, Idaho. Nevada, New
Mexico. Oregon, Utah and Washington, to
Dallas and Houston, TX. Rates are
scheduled to be published in its Tariff ICC
TCFB 3002-Q. Grounds for relief-origin
rate relationship.

The application also asks waiver of
the 15 day protest period from date of
publication in the FederalRegister.
Grounds for the waiver are carriers
interests in earliest publication. The
waiver has been denied for lack of
sufficient justification. Protests against
grant of relief are due at the Offices of
the Commission, Suspension Board, in
Washington, DC, on or before January
15, 1980.

By the Commission.
Agatha L Mergenovich,
Secretary.
[FR Doe. 79--39702Filed12-28-; &45 am]

BILLING CODF 7035-01-M

[Finance Docket No. 29176]

Chicago & Illinois Western Railroad
Co.-Acqulsltion-Chicago & Illinois
Western Railroad; IC Industries, Inc.,
and Illinois Central Gulf Railroad Co.-
Control-Chicago & Illinois Western
Railroad Co., Exemption
AGENCY: Interstate Commerce
Commission.
ACTION: Notice of proposed exemption.

SUMMARY: IC Industries, Inc. (ICI) and
Illinois Central Gulf Railroad Company
(ICG) seek to gain indirect control of
Chicago & Illinois Western Railroad
Company (C&IW-DE), a Delaware
Corporation organized on October 25,
1979. ICI presently directly controls
Chicago & Illinois Western Railroad
Company (C&IW-IL), an Illinois
corporation. In the proposed transaction
C&IW-DE will transfer its common
stock to C&IW-IL and will acquire
substantially all of its assets and
assume substantially all of its liabilities.
Upon completion of that transaction.
C&IW-IL will dividend the C&IW-DE
stock to ICI which will contribute the
stock to ICG, which in turn will
contribute the stock to a non-carrier,
Missisippi Valley Corporation (a
directly owned subsidiary of ICG). A
petition was filed with the Interstate
Commerce Commission on November 8,
1979, seeking exemption from 49 USC
10901, 11343-11347. The exemption from
49 USC 10901 is for the limited purpose
of C&IW-DE acquiring certain assets,
subject to certain liabilities of C&IW-IL
in exchange for all the capital stock of
C&IW-DE. The remaining sections from
which exemption is sought, 49 USC
11343-41347, require the approval of the
transaction prior to control of a carrier
taking place. ICI, ICG and C&IW-DE,
are seeking exemption from these
sections under 49 U.S.C. 10505 on the
basis that Commission review of the
transaction is unnecessary.
DATES: Comments must be received on
or before January 30, 1980.
ADDRESS: Send comments to: Interstate
Commerce Commission, 12th &
Constitution Ave., N.W., Washington,
DC 20423.

All written submissions will be
available for public inspection during
regular business at the same address.
Written submissions should refer to the
above-docket number.
FOR FURTHER INFORMATION CONTACT.
Michael Erenberg, 202-275-7245.

SUPPLEMENTARY INFORMATION: C&lW-
DE, ICG and ICI filed a joint petition for
exemption under 49 U.S.C. 10505 on
November 8,1979, in order to exempt
their anticipated corporate
reorganization from the requirements of
obtaining prior Commission approval
under 49 U.S.C. 10901 and 11343-11347.

Petitioners claim that the proposed
transaction will simplify the corporate
form of the ICI controlled railroad
operations, but will not affect railroad
operations. ICI will continue in direct
control of ICG. It is claimed that no
other carrier, shipper, the public, or the
present operations of the operating
railroads will be affected. Further it is
contended that the transactions' effect
on the National Transportation Policy
(49 USC 10101) will be neutral. It will
merely simplify the corporate
organization. These assertions should be
addressed in any comments.

The Transaction
ICI is a diversified holding compnay

which directly controls both C&IW-IL
and ICG. ICG is a wholly owned
subsidiary of ICL

C&lW-IL Is an Illinois corporation
organized in 1903. It is a Class I
switching railroad that operates solely
within Cook County, IL over 9.37 miles
of main track and 17.45 miles of yard
track and sidings. It has trackage rights
covering an additional 1.93 miles.

C&IW-DE is a Delaware corporation,
recently organized and will assume the
operations, assets, and liabilities of
C&lW-IL. In this process C&IW-DE's
place w.ill shift in the ICI corporate
organization. C&IW-DE proposes to
Issue 1,000 shares of common stock at a
par value of $1 per share. A related
application docketed as F.D. No. 29175,
under 49 U.S.C. 11301 has been filed.

Petitioners contend that the
transaction will be in the public interesL
ICI, while continuing in direct control of
ICG, will take indirect control of the
C&IW-DE property. ICG presently
performs accounting functions for
C&IW-IL as well as having common
seniority lists for many of their union
employees. These arrangements will
continue with C&IW-DE after the
corporate reorganization. Although
expecting no adverse impact on labor
interests, the parties are willing to have
the Commission's approval of this
petition conditioned on protecting
employees who are affected by these
transactions in accordance with the
requirements established in New/ York

v .... i i
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Dock RY.-Control-Brooklyn Eastern
Dist., 360 I.C.C. 60 (1979).

Petitioners allege that the transaction
will not adversely affect other carriers,
shippers, the public, or the present
operations of either the C&IW-DE
property or ICG. They also maintain that
the transaction will not have an adverse
impact on energy consumption or the
environment.

It is argued that the usual regulatory
requirements contained in 49 U.S.C.
11343-11347 would be an undue burden
on the petitioners and would serve little
or no useful public purpose. Further, to
the extent C&IW-DE acquires certain
assets, subject to certain liabilities, of
C&IW-IL exemption is sought from 49
U.S.C. 10901.

Petitioner has argued the ICI has
joined in this petition for exemption out
of an abundance of caution. However, it
states that as a general rule a carrier
seeking to obtain indirect control when
it is sacrificing direct control needs no
Commission approval. However, since
C&IW-DE is a new corporation, this
exclusion does not apply.

The Statute

Acquisition of control of a carrier by,
(1) a corporation that controls a carrier
and (2) another carrier, are transactions
that require the approval and authority
of the Commission under 49 U.S.C.
11343-11347. To seek Commission
approval, an application must be filed in
compliance with the ICC Railroad
Acquisition, Control, Merger,
Consolidation, Coordination Projec4
Trackage Rights and Lease Procedures,
49 C.F.R. Part 1111 (1978) (Consolidation
Procedures). ICI and ICG have
requested an exemption from 49 U.S.C.
11343-11347 so that it will not have to
file an application under the
Consolidation Procedures.

A railroad providing transportation
subject to our jurisdiction may acquire
or operate an extended or additional
railroad line if it obtains the approval
and authority of the Commission under
49 U.S.C. 10901. C&IW-DE has requested
exemption from 49 U.S.C. 10901 for the
limited purpose of acquiring the
substantial assets, subject to certain
liabilities, of C&IW-IL.

We can exempt a matter related to a
rail carrier under 49 U.S.C. 10505 if it is
(1) of limited scope; (2) is not necessary
to carry out the transportation policy of
49 U.S.C. 10101 of this subtitle; (3) would
be an unreasonable burden; and (4)
would serve little or no useful public
purpose.

Petitioners believe that this
transaction is the type of transaction

which Congress intended the
Commission to exempt when it adopted
49 U.S.C. 10505. Before granting an
exemption, we are required to provide
the opportunity for a proceeding. This
request for comments on the proposed
exemption of the proposed transactions
is that opportunity. All comments filed
in response to this notice, along with the
petition, will be used to determine
whether or not the exemption under 49
U.S.C. 10505 should be granted.

This proceeding is instituted under the
authority of 49 U.S.C.'10505 and
pursuant to 5 U.S.C. 553, 559.

This is not a major action significantly
affecting either energy consumption or
the quality of the human environment.

Dated: December 19,1979.
By the Commission,.Chairman O'Neal,

Vice-Chairman Stafford, Commissioners
Gresham, Clapp, Christian, Trantum,
Gaskins, and Alexis.
Agatha L. Mergenovich,
Secretary.
[FR Doc 79-3973 Filed IZ-28-. 8:45 am]

BILUNG CODE 7035-01-M

[Directed Service Order No. 1398;
Authorization Order No. 11

Kansas City Terminal Railway Co.
Directed To Operate Over Chicago,
Rock Island & Pacific Railroad Co.,
Debtor (William M. Gibbons, Trustee);
Decision

Decided December 12, 1979.
On September 26, 1979, the

Commission directed Kansas City
Terminal Railway Company (KCT) to
provide service as a directed rail carrier
(DRC) under 49 U.S.C. § 11125 over the
lines of the Chicago, Rock Island &
Pacific Railroad Company, Debtor
(William M. Gibbons, Trustee) ("RI").
See Directed Service Order No. 1398,
Kansas City Term. Ry. Co.-Operate-
Chicago, R.I. &P. 360 I.C.C. 289 (1979],
44 FR 56343 (October 1, 1979). In DSO
No. 1398 (Sub-No. 1), this authority was
extended through March 2, 1980, subject
to certain modifications. See DSO No.
1398 (Sub-No. 1) (decided November 30,
1979, and served December 3, 1979), (44
FR 70733, December 10, 1979).

DSO No. 1398 required KCT to inspect
RI's lines and related facilities prior to
commencing service over any line. See
DSO No. 1398, 360 I.C.C. at 298 (44 FR
56346, column 1). The DRC was
authorized to perform "minor"
rehabilitation to RI lines, rights-of-way,
roadway structures and related facilities
without prior Commission approval. See
DSO No. 1398, 360 I.C.C. at 303 (44 FR

56348, Column 1). In Supplemental Order
No. 9, the Commission redefined
"minor" line rehabilitation as
rehabilitation which: "(1) would cost
less than an average of $7,500 (for
materials) per mile; and (2) can be
completed within the initial 60-day
directed service period." See
Supplemental Order No. 9 (served
November 15, 1979) (44 FR 67028,
November 21, 1979).

In DRC Report No. 10, KCT Identified
a large percentage of RI tracks which
were in need of rehabilitation. KCT
submitted a list of proposed
rehabilitation work on two segments of
RI's Denver line, a distance of 49.8 miles.
The two track segments involved in this
request are from Levant to Goodland,
KS (M.P. 396.0 to M.P. 423.8) covering
27.8 miles, and from Plymouth to
Fairbury, NE (M.P. 597.8 to M.P. 155.5)
covering 22 * miles. See DRC Report No.
10 (dated November 1, 1979).

Since the proposed rehabilitation
work cannot be completed within the
initial 60-day period (which expired
December 3, 1979), Commission
authorization is a necessary prerequisite
to KCT's proposed rehabilitation.

KCT seeks Commission authorization
to commence the requested
rehabilitation on the following grounds:
(1) the work is routine rehabilitation
which is required to bring the track into
compliance with FRA Track Safety
Standards for Class I track and back
into full service; (2) FRA granted a
limited waiver for these two track
segments but imposed severe operating
restrictions; and (3) these operation
restrictions impose operating difficulties
and increase the expense of directed-
service.

The average per mile cost of materials
and labor for rehabilitation of these
lines is $7,130.11 for the work proposed
between Levant and Goodland, KS, and
$8,759.63 for the work proposed between
Plymouth and Fairbury, NE.

The total cost of rehabilitation is
approximately $313,924. The proposed
work is to begin as soon as authorized
and is to be completed within 45 days
from the date of service of this decision.

For the following reasons, we believe
the requested rehabilitation authority
should be denied. As we stated in DSO
No. 1398 (Sub-No. 1), supra at p. 11, (44
FR 70736, Column 1), directed service
operations are winding down and will
totallay cease on March 2, 1980. No
showing has been made that the

*Discrepancy account divisional mile-post
change: see attachment B to DRC Report No. 10
(Table 2 to this decision).
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government will recoup the costs 6f
rehabilitation Further, the claim that
immediate rehabilitation will avoid
greater rehabilitation costs in the long
run is not convincing because directed
service will expire in just a matter of
weeks. This is n6 time-to be spending
federal money on projects which may
not even be completed until weeks or
days before the end of directed service.
If an urgent emergency exists, the
railroad should perhaps request,
financial assistance from the shippers
who would presumably benefit.
Applications from other railroads for
noncompensated temporary authority,
as we.indicated previously, are also
encouraged..

We fJzd:
- 1. This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources. See 49 CFR Parts 1108,
1108 (1978].

It is ordered,
1. The DRC's request in DRC Report

No. 10 is denied.
TABLE 1.-Requested Track Rehabmaeon

Between Levant (MP. 896. 0) to Gobdan, Kansas

Labor&. Material Toa Amount
MUe ot cost cost Over

cost m5OOO

423 S2.640 -$3,080 5.720 $720
421 3.372 3,934 7,306 2.306
420 3,160 3,710 6.690 1,890
419 2.712 3.164 5,876 876
418- 3,048 3.,55 6,04 1.604
413 3240 3.780 7.020 2020
419 4,584 5,348 9.932 4932
411 4.84 -"5.348 9932 4.932
410 3,840 4,480 8,320 3.320
409, - 3.600 4200 7.800 2.800
408, 3,120 3.640 6.760 1,760
405 3,000 3,500 6,500 1,500
404 3,000 3,50O 6,500 1,500
401 3,564 4.158 7.722 2722
400 . 3,000 3 500 6.500 1,500
.399 2,20 2.940 5.460 460
397 2940 3.34 6,370 1370

-Total 17- .$55944 $65,268 $121,212 $36.212

TABLE 2 e-Rquested Track ReLbtaLon
BetKren P'mouth (MP. 597.8) to F 'bW.

N/ebaska (AP. 1255-

Lrbot& U.aeri Tot., Am
Lee 0d c os ema 00t ova

cost s6.000

1ss 3.A00 3,500 36-0 $.0
154, 3.000 3,.=o e,so 1,500
163 . .360 7.420 13.70 8,760
152. -4200 4900 9.100 4.100
151 - 2,80 33W 6.240 1,240
150 4,500 5250 8,750 4.750
149 (EUaft . 2.928 3.416 6,344 1344
611 - 6,30 7.420 13,7&0 8.7,0
610 3.000 3.500 6.500 1-.00609 , 300 3.0 6,..00 1.50
6O8 5%700 6, 50 12,30 7.30
607 3.000 3...0 6.5%0 1.500
606 3.420 3.90 7.410 2410
605 3,216 3.752 6.M 1.98
604 _ 3.720 4,3o 1 8,060 30o0
603 - 4.620 5. 10,010 5.o01
60? , . 5,100 6.950 11,050 6A0SO
601 3.00 3,570 630 1.630
600 2Z940 3,430 6,370 1.370
599 3.720 4_340 8060 3.060
598 - 7.500 8,750 16.250 11250
597 3.720 4,40 8.0 300

To 22. S88.944 $103.7685 12.712 $82,712

Grand Tot

39 - 5144.8 $169,03 =3X94 S11 BX94

2. This decision shall be effective on
its service date.

By the Commission. Chairman O'Neal, Vice
Chairman Stafford, Commissionerr, Gresham,
Clapp, Christian. Tantum, Gasins, and
Alexis. Chairman O'Neat. Vice Chairman
Stafford, and Commissioner Clapp,
dissenting. Commissioner Christian not
participating.
Agatha L. Mergenovich,
Secretary,
[FR D= 79-954 F70ed U-1- &45
anLNG CODE 703,S-01-M
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1

COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 10:30 a.m., January 2,
1980.
PLACE: 2033 K Street NW., Washington,
D.C., 8th Floor Conference Room.

STATUS: Closed.
MATTERS TO BE CONSIDERED:
Surveillance Matters.
CONTACT PERSON FOR MORE
INFORMATION*
Jane Stuckey, 254-6314.
[S-249Z-79 Filed 12--4-79; 10:54 am]
61LLING CODE 6351-O-

2
FEDERAL HOME LOAN SANK BOARD.
TIME AND DATE: 9:30 a.m., January 3,
1980.
PLACE: 1700 G Street NW., Sixth Floor,
Washington, D.C.
STATUS: Open Meeting.

CONTACT PERSON FOR MORE
INFORMATION:
Franklin 0. Bolling (202-377-6677).
MATTERS TO BE CONSIDERED:

Application for Branch Office-Fidelity
Federal Savings and Loan Association, West
Palm Beach, Florida

Application for Branch Office-Jefferson
Federal Savings and Loan Association,
Louisville, Kentucky

Application for Branch Office-
Washington Federal Savings and Loan
Association, Stillwater, Minnesota

Application for Branch Office-Citizens
Federal Savings and Loan Association of Port
Huron, Port Huron, Michigan

Application for Branch Office-First
Federal Savings and Loan Association of
Phoenix, Phoenix, Arizona

Application for Llmited Facility-First
Federal Savings .and LoanAssociation, Fort
Pierce, Florida

Further Extension of Time-Central
Federal Savings and Loan Association, San
Diego, California

Service Corporation Application-Mutual
Federal Savings and Loan Association of
Pensacola, Pensacola, Florida

Application for Bank Membership-
Concord Savings Bank, Concord, New
Hampshire

Bank Membership and Insurance of
Accounts-People's Savings and Loan
Association. LaGrande,'Oregon
I Bank Membership and Insurance of
Accounts-Front Royal Federal Savings and
Loan Association. Front Royal, Vi-ginia

Bank Membership and Insurance of
Accounts-Gateway Savings and Loan
Association, San Francisco, California

Application for Bank Membership-The
Stamford Savings Bank, Stamford,
Connecticut

Request for a Commitment to Insure
Accounts--Community Savings and Loan
Association. Baker, Louisiana

Conversion to a State-Chartered Mutual
Association-First Federal Savings and Loan
Association of Brownwood, Brownwood,
Texas

Preliminary Application for Conversion to
a Federal Mutual Association--Standard
Savings and Loan Association, Columbia.
South Carolina

Modification of Merger Condition-First
Federal Savings and Loan Association of
Tuscaloosa. Tuscaloosa, Alabama

Moratorium on Branching in Hamilton
County, Ohio

Regulation on Proposed Amendments
Concerning Director and Officer Management
Interlocks

Regulation on Investment in HUD Section 8
Low-Income Housing
[S-2500-79 Filed 12-27-79- 4:03 pm]
BILLING CODE 6720-0141

3

[USITC SE-80-21

INTERNATIONAL TRADE COMMISSION.
TIME AND DATE: 10 a.m., Tuesday,
January 8, 1980.
PLACE: Room 117, 701 E Street NW.,
Washington, D.C. 20436.

STATUS: Open to the public.
MATTERS TO BE CONSIDERED:

1. Agenda.
2. Minutes.
3. Ratifications.
4. Petitions and complaints (if necessary):

a. Drycleaning processing machines (Docket
No. 610).

5. Investigation TA-201-41 (Certain Fish)-
vote on remedy, if necessary.

6. SteelTireTope--petition for rulomaking
(Docket No. 583).

7. Any items left over from previous
agenda.

CONTACT PERSON FOR MORE
'INFORMATIONi
Kenneth R. Mason, Secretary, (202) 523-
0161.
IS-24-79 Fled 12-27-79; 2:41 po

BILLING CODE 7020-02-M

4

NATIONAL CREDIT UNION
ADMINISTRATION.

Notice of Change in Date of Board
Meeting

TIME AND DATE* 3 p.m., December 28,
1979.
PLACE: 1776 G Street NW., Washington,
D.C., Board Room, 7th Floor.

STATUS: Open.

CHANGE IN DATE OF PREVIOUSLY
ANNOUNCED -EETING:
The previously announced open meeting
of the National Credit Union
Administration Board (44FR 76417,
December 26, 1979) scheduled for
Thursday, December 27,1979 has been
changed to Friday, December 28, 1979.
RECESS: 3:15 p.m.
TIME AND DATE: 3:30 p.m., December 26,
1979.

PLACE: 1776 G Street NW., Washington,
D.C., Board Room, 7th Floor.
STATUS: Closed.

CHANGE IN DATE OF PREVIOUSLY
ANNOUNCED MEETING.
The previously announced closed
meeting of the National Credit Union
Administration Board (44 FR 76417,
December 26, 1979) scheduled for
Thursday, December 27, 1979 has boon
changed to Friday, December 28, 1979.
CONTACT PERSON FOR MORE
INFORMATION:
Rosemary Brady, Secretary of the Board,
telephone (202) 357-1100.
[S-2498-79 Filed 12-27-M, 3:52 pmJ

BILLING CODE 7535-01-M

5
NATIONAL MEDIATION BOARD.
TIME AND DATE: 2 p.m., Wednesday,
January 2, 1980.
PLACE: Board Hearing Room, 8th Floor,
1425 K SL, N.W., Washington, D.C.
STATUS: Open.
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MATTERS TO BE CONSIDERED:

(1) Ratification of Board actions taken by
notation voting during the month of
December, 1979.

(2) Other priority matters which may come
before the Board for which notice will be
given at the earliest practical time.

SUPPLEMENTARY INFORMATION: Copies
of the monthly report of the Board's
notation voting actions will be available
from the Executive Secretary's Office
following the meeting.
CONTACT PERSON FOR MORE
INFORMATION
Mr. Rowland K Quinn, Jr., Executive
Secretary, Tel: (202] 523-5920.

Date of Notice: December 26,1979.
[S-2495--9 Filed 12-27-7M 2:41 pm]
BILLING CODE 7550-01-

6

NATIONAL TRANSPORTATION SAFETY
BOARD.
TIME AND DATE: 9 a.m., Thursday,
January 3,1980. [NM-80-1]

PLACE: NTSB Board Room, National
Transportation Safety Board, 800
Independence Avenue, S.W.,
Washington, D.C. 20594.

STATUS: Open.

MATTERS TO BE CONSIDERED:

A majority of the Board has determined
by recorded vote that the business of the
Board requires that the following items
be discussed on this date and that no
earlier announcement was possible.

1. Aircraft Accident Report-Air New
England, Inc., deHavilland DHC-6-300,
N3a3EX Hyannis, Massachusetts, June
17,1979.

2. Recommendation to the Federal Aviation
Administration re upper age limit for
pilots in Part 135 operations.

3. Marine Accident Report-Fire on
Canadian Bulk Carrier CARTIERCLIFFE
HALL in Lake Superior, June 5,1979, and
Recommendations to the Department of
State and U.S. Coast Guard.

4. Marine Accident Report-Sinking of the
M/B SIDS in the Atlantic Ocean near
Absecon Inlet, Atlantic City, New Jersey,
January 18,1979, and Recommendaqons
to the U.S. Coast Guard.

CONTACT PERSON FOR MORE
INFORMATION:
Sharon Flemming, (202) 472-6022.

December 27,1979.
[S-249E-79 Friled 12-27-79; 310 pm]

BILLING CODE 4910-58-U

7

NATIONAL TRANSPORTATION SAFETY
BOARD.

TIME AND DATE: 9 a.m., Friday, January 4,
1980. [NM-80-2j.

PLACE: NTSB Board Room, National
Transportation Safety Board, 800
Independence Avenue SW.,
Washington, D.C. 20594.
STATUS: The first three items will be
open to the public; the last item will be
closed under Exemption 10 of the
Government in the Sunshine Act.
MATTERS TO BE CONSIDERED:

A majority of the Board has determined
by recorded vote that the business of the
Board requires that the following items -
be discussed on this date and that no
earlier announcement was possible.

1. Proposed Special Study-Assessment of
Motor Vehicle Tree/Shrub Accidents on U.S.
Highways, Streets. and Roads.

2. Discussion of FY 80 Safety Objective on
Part 135 Surveillance and Enforcement.

3. Discussion of major accident report
conclusions v. findings of fact.

4. Opinion and Order-Administrator v.
Sims, DkL SE-3425; Administrator v.
McGhee, Dkt SE-3M2; disposition of the
appeals of both parties.

CONTACT PERSON FOR MORE
INFORMATION:
Sharon Flemming, 202-472-6022.

December 27, 1979.
[S-2A97-79 Filed 12-7-79:550 pm)
BILLING CODE 4910-5-i

8
NUCLEAR REGULATORY COMMISSION.

TIME AND DATE: January 2 and 3,1980.

PLACE: Commissioners' Conference
Room, 1717 H St NW., Washington, D.C.

STATUS: Open/Closed.

MATTERS TO BE CONSIDERED:

Wednesday, January 2,1:30 pn.
1. Discussion of Management-

Organization and Internal Personnel Matters
(Approximately hours, closed-Exemptions 2
and 6).

Thursday, January 3, 9-.30 am-
1. Continuation of Commission's Decision-

Making Role in Emergency Response
(Tentative, Approximately 11A hours, public
meeting).

2. Affirmation Session (Approximately 5
minutes, public meeting).

a. Amend. Part So to Require Periodic
Updates of FSARs.

b. Revisions to Part 2.

ADDITIONAL INFORMATION: On December
21, the Commission determined pursuant
to 5 U.S.C. 552b(e)(1) and § 9.107(a) of
the Commission's Rules that
Commission business required that the
Affirmation of Gainesville, held that
day, be held on less than one week's
notice to the public.

CONTACT PERSON FOR MORE
INFORMATION:

Walter Magee (202) 634-1410.
Roger LTweed,
Office of the Secretary.
December28.1979.

[S-Z4-749 Filed I2-27-79: =4 pm]
BILLNG CODE 7590-01-

9
RAILROAD RETIREMENT BOARD.

TIME AND DATE: 9 amin, January 3, 1980.

PLACE: Board's meeting room on the 8th
floor of its headquarters building at 844
Rush Street, Chicago, Illinois 60611.
CHANGES IN THE MEETING: Additional
items to be considered at the portion of
the meeting which will be open to the
public.

(2a) Pilot study to provide employees
annuity estimates.

(zb) Interview by industrial psychologist.

Additional item to be considered at
the portion of the meeting which will be
closed to the public:

(6) Mary Ann Kely v. Railroad Reirement

Board

CONTACT PERSON FOR MORE
INFORMATION:
R. F. Butler, Secretary of the Board,
COM No. 312-751-4920, FTS No. 387-
4920.

[S-Z49.-79 ed 1Z-Z -4CO ipm]
BILLING CODE 75-01U
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DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Part 215

[Docket No. RSFC-6, Notice 2]

Railroad Freight Car Safety Standards

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).
ACTION: Final rule.

SUMMARY: This document revises Part
215 (49 CFR Part 215). The revised part
contains FRA's rules applicable to
railroad freight cars. The revised rules
update, consolidate, and clarify the old
rules and eliminate certain rules no
longer considered necessary for safety.
This action is taken by FRA to improve
its safety regulatory program.
EFFECTIVE DATE: These rules, with the
exception of § 215.15 (Periodic
Inspection), will become effective on
March 1, 1980. Section 215.15 is effective
December 31, 1979 because it extends
the deadline for accomplishing initial
periodic inspections from December 31,
1979 to June 30, 1980.
FOR FURTHER INFORMATION CONTACT:

Principal Authors

Principal Program Person: Rolf
Mowatt-Larssen, Office of Standards
and Procedures, Federal Railroad
Administration, Washington, D.C. 20590.
Phone 202-426-0924.

Principal Attorney: Edward F.
Conway, Jr., Office of the Chief Counsel,
Federal Railroad Administration,
Washington, D. C. 20590. Phone 202-426-
8836.
SUPPLEMENTAL INFORMATION:

Background

Regulatory Reform

On March 23, 1978, the President
issued Executive Order 12044. In that
Order, he directed all Executive
Agencies to adopt procedures to
improve existing and future regulations.
As a matter of policy, the Order requires
that regulations be as simple and clear
as possible, achieve legislative goals
effectively and efficiently, and not
impose unnecessary burdens. To
achieve this policy objective, the Order
requires Agencies to address the
following considerations, among others,
when developing regulations: (1) The
need for and purposes of the regulation
must be clearly established; (2) An
opportunity must be provided for early
participation and comment by other
Federal Agencies, State and local

governments, businesses, organizations,
and individual members of the public;
(3) Meaningful alternatives must be
considered and analyzed before the
regulation is issued; and (4) Compliance
costs, paperwork, and other burdens on
the public must be minimized.

In response to the policies set forth in
Executive Order 12044, FRA initiated a
General Safety Inquiry for the purpose
of evaluating and improving its safety
regulatory program.

This inquiry was announced in the
May 8, 1978, issue of the Federal
Register (43 FR 19696). That notice also
announced that FRA would conduct a
series of two-day public hearings. The
notice stated that the purpose of the
hearings would be to obtain information
from the public that would help FRA to
determine whether any of its existing
regulations should be expanded in
scope, revised, or revoked.

FRA has conducted all of the hearings
announced in the notice. These hearings
dealt with the following subjects: (1)
locomotives (June 14 and 15, 1978]; (2)
freight cars and safety appliances (July
12 and 13, 1978); (3) power brakes
(September 13 and 14,1978); (4) track
and related structures, appliances, and
devices (November 15 and 16,1978); and
(5) signal and communications systems
(February 21 and 22, 1979).

After reviewing the testimony
presented at those hearings, and the
written comments submitted in response
to the hearing notice, FRA has begun the
process of issuing proposed rules for the
purpose of improving many of its
existing rules and eliminating others no
longer considered necessary for safety.
To date, three notices of proposed
rulemaking (NPRM) have been issued.
These are as follows: (1) Freight Car
Safety Standards (44 FR 1419; January 5,
1979); (2) Locomotive Inspection (44 FR
29504; May 21, 1979); and (3) Track
Safety Standards (44 FR 52104;
September 6,1979).

As announced in the notice of
proposed Freight Car Safety Standards,
FRA conducted a public hearing on
March 7, 1979, to provide an opportunity
for interested persons and organizations
to testify concerning those standards. At
that hearing, testimony was presented
by ten railroads, the Association of
American Railroads (AAR), The
Railway Labor Executives Association
(RLEA), one private car owner, one car
repair company, and two manufacturers
of freight car components. In addition,
written comments were submitted by,
railroads, private car owners, car repair
companies, railroad unions,
manufacturers of freight car
components, a Federal agency, State
and local agencies, members of

Congress, and private persons. All of the
testimony and comments have been
reviewed and fully considered during
the formulation of the final rules set
forth in this document.

Most commenters expressed general
support for the proposed rules.
However, many recommended that
revisions be made to one or more of the
changes proposed by FRA. The
following is a summary of many of the
comments received and an explanation
of the revisions made by FRA in
response to those comments. The
comments and related revisions have
been organized under major subject
headings.

The sequence of the subject headings
in this preamble generally corresponds
to the order in which they appear in the
text of the final rule. However, periodic
and pre-departure inspections and
related Issues are discussed first
because they present major overriding
issues that affect most of the provisions
of the final rule.

I. Periodic and Pre-Departure
Inspections and Related Issues

Periodic Inspection
Subpart C of the NPRM sets forth the

proposed requirements applicable to the
periodic inspection of freight cars. The
proposal would permit these inspections
to be based on time or mileage Intervals
and would permit an extension of the
proposed intervals upon a showing that
the extension requested Is justified.
Under current regulations, periodic
inspections are required every year for
high utilization cars and every 4 years
for all other cars, except that the first
inspection for new or reconditioned cars
is due within two years for high
utilization cars and 8 years for all other
cars. The subpart also specifies the
items to be inspected, provides that cars
would have to be detrucked during the
inspection and that trucks would have
to be disassembled as necessary to
examine the components. Finally, the
proposed subpart would require private
car repair companies to become subject
to the proposed standards in order to
perform periodic inspections.

All the railroads felt that Federally
imposed periodic inspection cycles and
requirements were unnecessary and
unjustified. Trailer Train contended that
the need for periodic inspections was
never justified by FRA. The AAR
contended that both the current and
proposed periodic inspection
requirements are "good practice or
maintenance standards" as opposed to
safety standards. Many railroads stated
that periodic inspections are costly and
ineffective from the standpoint of safety.
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Many commenters also had problems
with various aspects of the periodic
inspection requirements contained in the
proposed rule. If was noted that
disassembly of trucks "to the extent
necessary" would subject private car
owners that contract out repairs to
inspection charges over which they
would have no controL One railroad
commenter felt-that truck disassembly
would cause more injuries than would
normally be caused by freight car
componentfailure because truck
disassembly involves-concentrated
exposure to hazards related to working
with heavy duty truck bolsters, side
frames, lifting equipment, and cutting
and burning operations.

Private car owners commented that
they would need time to develop a
system to accurately record mileage and
suggested a five year interval for
periodic inspections. A number of
commenters recommended that these
inspections be scheduled anytime within
the calendar year they are due to avoid
overburdening repair shops.

Several alternatives to the proposed
periodic inspection were given. The
Association of American Railroads
(AAR) felt that the one-spot repair
system.(small all-purpose repair site)
coupled with major rebuilding at the
car's "half-life" would suffice for safety
and would be economically beneficial.

Most railroads stated that the
proposed time and mileage intervals are
arbitrary and do not take into
consideration advanced designs and
materials. It was felt that these intervals
do not reflect safe wear limits and
would not result in any savings. They
offered mileage figures that varied from
150,000 to 400,000 for new and
reconditioned cars. It was also
suggested by one railroad that the time
interval for inspections of high
utilization cars be increased to 24 and 48
months. Another railroad wanted a
"grandfather clause" to exempt what is
done as routine maintenance under
interchange rules from being required to
be repeated as part of a periodic
inspection.

One commenter suggsted using the
average mileage for a series of cars.
Several commenters noted that accurate
mileage records would be impossible
unless a tamper proof odometer is
developed.

The Burlington Northern objected to
proposed § 215.61 (extension of periodic
inspection intervals) insofar as that
section would not applyto cars more
than 20 years old and to other than high
utilization cars. Burlington Northern
contends that age does not necessarily
reflect the condition of a car. Further, it
asserts that other than-high utilization

cars are maintained to the same high
standards as high utilization cars and
travel fewer miles each year.

Proposed § 215.71(a) provides that a
car would be considered
"reconditioned" if It Is equipped with
roller bearings, Is less than twenty years
old, and complies with the proposed
requirements set forth In paragraph (b)
of that section. Under paragraph
(b)(1)(ii), a car would not be considered
"reconditioned" unless its wheels have
at least 50 percent of useful tread wear
remaining. Under the proposed rules,
reconditioned cars would be subject to
the extendedperiodic inspection
intervals applicable to new cars.

Railroads, car owners, and repair
companies contend that the 20-year limit
for reconditioned cars under proposed
§ 215.71 is arbitrary and not based on
the mechanical condition of a well-
maintained car. One commenter pointed
out that FRA's 20-year limit on
reconditioning of cars conflicts with the
AAR 25-year limit on rebuilding. AAR
stated that the proposed restriction Is
not related to safety and that all of
proposed § 215.71(a) should be
eliminated.

The requirement that wheels on
reconditioned cars have not less than So
percent of useful tread wear remaining
was also considered to have no relation
to safety by commenters. One
commenter noted that the wheels would
have to be taken off a reconditioned car
and put on another car. If this were
done, the wheels would again have to be
changed at half the usual time, thereby
doubling the labor costs for changing of
wheels on both cars. It was stated by
one commenter that it would cost $1,600
per car to replace the wheels. In this
regard, another commenterpointed out
that this could cause a worsening of the
current wheel shortage. One car
manufacturer felt that if the wheel was
in compliance with proposed § 21523
(defective wheels), that should be good
enough for safe operation.

In addition, Burlington Northern
contends that roller bearings should not
be required for reconditioned status.
According to Burlington Northern, plain
bearings are inherently safe.

Proposed § 215.95(b](4) provides that,
if a car has been given a periodic
inspection based on mileage records, the
estimated date on which the next
inspection will be required must be
stenciled on the car.

Several railroads pointed out that it
would be almost impossible to estimate
the due date for the next periodic
inspection for cars scheduled for
inspection on the basis of mileage.

After reviewing all pertinent
comments and testimony, FRA has

reevaluated the proposed periodic
inspection procedures set forth in the
NPRM. Based on that reevaluation, it
has decided not to adopt the proposed
periodic inspection requirements and to
revoke the periodic inspection
requirements now in effect.

The requirement that all freight cars
be subjected to periodic inspections was
issued by FRA on November 12 1973 (38
FR 32232) and became effective on
January 1.1974. The purpose of this
requirement was to assist the FRA in
defining and resolving the many safety
problems resulting from changes in the
design of freight cars and in the railroad
operating environment during the period
1945-70.

The rapid transition in freight car
designs during this period was causing
numerous problems in the draft and
suspension systems of freight cars.
Because the draft and suspension
systems regulate the functional integrity
of a car, their components are critical
from the standpoint of safety. The draft
system is comprised of the center sill.
draft gear, coupler, body bolster and
center plate. The suspension system
includes wheels, axles, bearings, and
truck components.

Changes in freight car design along
with major changes in the operating
environment increasing deficits and
mergers of railroads, all combined to
give rise to FRA's concerns. A review of
the period 1945-70 relative to these
changes will assist in illustrating the
concerns that shaped FRA's decision to
prescribe the periodic inspection
requirement.

By the late 1940's, freight cars that
could carry 40 or 50 tons of cargo had
been developed and were in general use.
These cars varied in length between 40
and 50 feel By the end of that decade,
some 70-ton load-carrying capacity cars,
predominantly hoppers and covered
hoppers, had been introduced. It was
not until the 1950's. however, that larger
50- to 70-ton cars were constructed.on a
wide scale. The increased load-carrying
capacity of these cars was largely
accomplished by increasing the size of
their journals with little or no increase
in the length of cars. Beginning with the
early 1960's, the capacity of cars being
placed in service was further increased
to between 70 and 100 tons. This was
accomplished through both expanding
journal sizes and increasing the length
of cars to as much as 9o feet. -

The changes in freight car design that
permitted increased load-carrying
capacity included numerous
combinations of increases in the width.
length and height of each type of car,
such as hopper, tank, box and flat cars.
The increased length of cars, increase in
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truck spacing, increased height, and
resulting higher centers-of-gravity,
contributed significantly to the
development of freight car instability
problems. The most prominent
instability problem, known as the "rock-
and-rol" phenomenon, generated
increased dynamic forces on certain
draft and suspension components, such
as center plates, truck and body
bolsters, truck side frames, bearings,
snubbers, and axles. Additionally, some
of the draft and suspension components
of the larger 100-ton cars had not been
provided with a sufficient proportional
increase in size and strength necessary
to compensate for these higher dynamic
forces. These problems generated
excessive wear and frequent premature
failure of components of these larger
cars.

The operating environment for freight
cars was also undergoing significant
changes during the period between 1945
and 1970. There was a trend to longer
and heavier trains. In 1945, according to
published industry statistics, the
average freight train contained 52 cars
and carried slightly over 1,100 tons of
freight. By the 1970's, the average freight
train contained 70 cars and carried
slightly over 1,800 tons of freight. The
trend to longer trains and heavier
tonnage created situations where
increased in-train dynamic forces also
produced greater component wear and
fatigue than had previously been
experienced, particularly in the
suspension and draft systems. Merger of
railroads that were separate entities in
1945 reduced the number of interchange
locations where equipment inspections
were conducted. In addition, the shift to
consolidated maintenance facilities
brought about a reduction in the
inspection and maintenance efforts of
the railroads. Finally, the poor economic
condition of the industry prompted
deferral of equipment maintenance.

Observing these changes in the
railroad operating environment
alongside the changes in freight car
design, FRA became concerned that
draft and suspension components had
not been sufficiently adapted to respond
to these changes. This concern was
validated by the abnormal wear
patterns and premature failures of these
components. Thus, in the absence of any
industry-wide practice that monitored
component performance, the periodic
inspection requirement, which focused
attention on suspension and draft
systems, was adopted in response to
these concerns.

Although the adoption of the periodic
inspection requirement was an
immediate response to these safety

concerns, it was not the only action
taken by FRA in an effort to resolve
these problems. To assist in the
definition and resolution of emerging
problems, FRA embarked on a variety of
cooperative research programs with
various segments of the railroad
industry. These research efforts
encompassed a wide range of areas and
interrelated projects, including studies
of track structure, freight car truck
design, and train handling techniques.
Additionally, to provide ongoing
research, a highly controlled test
environment, Facility for Accelerated
Service Testing (FAST), was created at
the Transportation Test Center in
Pueblo, Colorado. "FAST" allows rapid
in-service simulation testing of freight
cars, thus subjecting freight car
components to vigorous examination
and monitoring. Also, FRA's response
was complemented by the self-initiated
actions of the railroad industry to define
and remedy the safety problems
associated with new freight cars.

The cumulative results of these
responses are embodied in a number of
changes in freight car design. For
example, to improve stability, the
distance between truck centers for
longer freight cars has been increased
and constant contact side bearings and
more effective snubbing devices have
been introduced. The increasing use of
cofitinuously welded rail has also
served to reduce the "rock-and-roll"
phenomenon. Improved train handling
techniques, provided by development of
the Train/Track Dynamics Manual and
increased dynamic braking capability,
have also assisted in the reduction of
the magnitude of some in-train force
levels being encountered with longer
and heavier trains.

The periodic inspection program has
nearly accomplished its major
objectives, namely, to assist in the
definition of the scope and the
correction of safety hazards presented
by changes in freight car design and the
operating environment.

FRA estimates that approximately
ninety percent of the freight car fleet has
received a periodic inspection. Once all
freight cars have been so inspected and
repaired as necessary, FRA believes
that the objectives of the program will
have been met and that there will no
longer be a demonstrated need for
retaining the current periodic inspection
requirements.

In addition to having served its
function and having stimulated other
actions in response to safety problems,
other reasons support the elimination of
the Federally mandated periodic
inspection requirement. The railroad
industry has established comprehensive

freight car maintenance programs and
now recognizes the economic and safety
benefits that these programs provide.
Despite continuing deficits, railroads
have made manpower and capital
investments to upgrade and expand
their maintenance facilities to sustain
these programs. Elinination of the
periodic inspection requirements, then,
will give the railroad industry the
flexibility and incentive to develop more
efficient preventive maintenance
inspection programs that are tailored to
their varied needs and service
conditions. Moreover, since the periodic
inspections have served to help define
and resolve safety problems, such a
broad Federal requirement is no longer
needed. Rather, FRA can now monitor
areas of concern on a case-by-case
basis.

In the future, FRA will focus Its
attention and concentrate Its resources
to resolve specific safety problems.
Although FRA will rely heavily on the
voluntary cooperation of the railroad
industry and Its employees, It will not
hesitate to take whatever regulatory
action is necessary to assure safety.
However, FRA will strive to tailor each
requirement to fit the immediate safety
problem so that the desired safety result
is achieved at a minimum cost to the
industry and the public.

Some examples of past actions taken
by FRA to Identify and resolve specific
safety problems with freight car
components that were causing numerous
accidents include the resolution of
premature center plate failures on 100-
ton covered hoppers, correction of
center sill fractures on flexi-van cars,
and removal of high carbon cast steel
wheels that had a high incidence of
failure. The prime example was the
retrofit of 112 and 114 jumbo tank cars
to improve their safety performance In
derailments. A soon to be issued FRA
report to the Congress entitled "Issues
and Dimensions of Freight Car Size" will
analyze specific problem areas and
possible responses to those problems.

It also should be noted that
elimination of the periodic inspection
requirements achieves important policy
objectives of Executive Order 12044,
namely, reduction of the regulatory
burden on railroads, and recognition of
the degree to which technology has
improved the design and quality of
freight car components. Therefore, the
requirement (§ 215.15) to periodically
inspect railroad freight cars Is being
revoked. However, cars that have not
yet received an Initial periodic
inspection will have to be so inspected.
These cars are generally two types,
older less-active cars and cars that have
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been continuously in assigned service.
Since many of these cars have been in
service for decades and have never
received a comprehensiVe inspection for
safety defects, FRA believes that it is
essential from the standpoint of safety
that they be given an initial periodic
inspection if they are to remain in
service.

To provide railroads with ample time
to accomplish this task, FRA is
extending the time allowed for
completion of initial periodic inspections
by six months, until June 30,1980. ERA
is taking this action in response to the
petition submitted (November 8,1979)
by the AAR indicating that the
continuing freight car shortage during
the past year has delayed completion of
the periodic inspection program.
Although the AAR petition rdquests a
one-year extension, FRA believes that a
six-month extension will provide
sufficient time to accoiiplish the
remaining initial periodic inspections.
The requirement to conduct other
periodic inspections is being revoked by
the final rule; thus railroads can
concentrate their effortson
accomplishing initial periodic
inspections on the estimated ten percent
of the freight fleet that has not yet
received a periodic inspection.
Pre-departure Inspection

The proposed standards do not
contain pre-departure inspection'
requirements such as those set forth in
current § 215.23.

Most commenters agreed that pre-
departure inspections should be
retained. They stated that this was the
most important inspection. One private
car owner felt that this inspection is an
especially effective means of detecting
major problems in the suspension and
draft systems. Another commenter
noted that more car components are
broken and made unsafe during
switching than hauling on line.

Several railroads pointed out that the
deletion of the required pre-departure
inspection would result in little, if any,
savings because this inspection would
be continued to ensure compliance with
the Power Brake and Safety Appliance
Standards. Also, elimination of the
knowledge requirement for penalty
violations would make pre-departure
inspections a "must!'. Some commenters,
.contended that pre-departure inspection
would more likely ensure safe
performance than the periodic
inspections.

On reconsideration, FRA agrees with
the majority of commenters that the
requirement to conduct a pre-departure
inspection should be retained. This
inspection:plays a major role in ensuring

that cars are not dispatched with critical
"running" defects, such as broken center
plates or cracked wheels, which have
the demonstrated potential to cause
derailments that result in Injuries and
fatalities. Moreover, even if this
requirement were eliminated, pre-
departure inspections would still have to
be conducted to ensure compliance with
the Power Brake and Safety Appliance
Standards. Therefore, retention of the
curreht requirement would impose little,
if any, added expense or inconvenience
on ralrads.

However, FRA is not retaining the
current requirement that the inspection
be conducted in accordance with
instructions approved by the Federal
Railroad Administrator. Rather, cars
will have to be inspected for the critical
safety defects listed in this final rule.
Each car with one or more of these
defects will have to be tagged for
movement for repair or removed from
the train if it cannot be safely
dispatched. Since the objective of the
pre-departure inspection is to uncover
and ensure repair of critical running
defects listed in this final rule, FRA does
not believe that there is a demonstrated
need to retain the current requirement
for submission of safety inspection
instructions for the approval of the FRA
Administrator.

Moreover, since the railroads will be
held strictly liable for prohibited defects
on all freight cars in service, FRA does
not believe that the timing of the pre-
departure inspection is critical, so long
as it is conducted before a car Is
dispatched. Thus, § 215.13 of the final
rule provides that the inspection shall be
performed at each location where a
freight car is placed in a train. This
inspection may be made before or after
the car is placed in the train.
Inbound Inspection

The proposed Freight Car Safety
Standards do not contain procedures for
the inbound inspection of freight cars.
The Brotherhood of Railway Carmen
(Carmen) favors adoption of a rule
requiring an inbound inspection. They
contend that this would facilitate
prompt repairs, avoid the possibility that
defective cars may be placed in
outbound trains, and thus would
significantly reduce the chances that a
car would have to be removed from an
outbound train.

FRA recognizes that inbound
inspection of cars Is a highly efficient
means of facilitating the repair of
defective cars in many settings.
However, FRA does not believe that an
inflexible Federal requirement Is
appropriate. Rather, it believes that
safety will be better served if attention

is focused on the pre-departure
inspection, which could be conducted on
an inbound or outbound basis.
Moreover, since the railroads will be
held strictly liable for critical "running'"
defects and high penalties will be
imposed for dispatching cars with these
defects, there will be substantial
motivation for railroads to find and
repair defective cars before they are
placed in outbound trains.

IL Other Issues

Maintenance-of-way Cars
Under proposed § 215.3(c),

maintenance-of-way cars, except those
used exclusively in work train service,
would be subject to the proposed
standards. Many commenters stated
that this would impose a severe
financial burden on railroads. The
average price of a new car was cited at
$30,O0O, with individual railroads
claiming that anywhere from 200 to 3,000
of their maintenance-of-way cars would
either have to be replaced or operated
only in work trains.

Some commenters pointed out that
these cars are structurally sound and
are limited to slow speeds and local
trains. They noted that limiting the
movement of these cars to work trains
would also be very expensive. In this
regard, one commenter complained that
the proposal would cause an even
greater shortage of revenue cars and
motive power and would result in more
congestion.

Many railroads claimed that they
have not had accidents caused by
maintenance-of-way cars. Therefore,
they contend that the cost of bringing
those cars into compliance with Part 215
or restricting their movement to work
trains cannot be justified.

FRA recognizes that maintenance-of-
way cars are not freely interchanged
among railroads and that the railroads
are aware of the condition of these cars
and impose restrictions on their
operation to assure safe operation.

FRA has reconsidered its proposals
regarding maintenance-of-way cars in
light of the comments and testimony of
interested persons. During this process.-
It considered the cost of bringing these -
cars into compliance with Part 215 --
against the safety benefit that would be
derived. As a result, FRA has concluded
that the substantial cost of bringing
these cars into compliance with the
standards and either replacing those
that cannot comply or restricting their
movement to work trains, cannot be
justified at this time. FRA does not have
data indicating that maintenance-of-way
cars are causing accidents, injuries, and
fatalities. However, FRA also recognizes
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that good safety practice requires that
some restrictions be placed on these
cars. Accordingly, § 215.3(c)(3) of this
final rule exempts maintenance-of-way
cars from compliance with the new
freight Car Safety Standards so long as
those cars are not used in revenue
service. A car in revenue service is one
that is used to perform for-hire
transportation services.

Definitions

Cracked and Broken
Under proposed § 215.5(b), "cracked"

is defined, in pertinent part, as "broken
or fractured without complete
separation into parts."

Several commenters noted that
including the word "broken" as one of
the elements under the definition of
"cracked" is confusing and seems to
conflict with the definition of "break".
One commenter suggested that the term
"cracked" be defined as "fractured
without complete separation into parts."

FRA agrees that the proposed
definitions of "cracked" and "break" are
confusing and has revised these
definitions. In § 215.5 of the final rule,
"cracked" is defined as "fractured
without complete separation into parts"
and "break" as "fractured with complete
separation into parts."

Dedicated Service
Except for minor clarifying changes,

the definition of "dedicated service" in
proposed § 215.5(d) has been
incorporated verbatim into § 215.5(d) of
the final rule.

In Service
Proposed § 215.5(f) provides that a car

is "in service" if it is on the property of a
railroad, or within the control of a
railroad, unless the car has "bad order"
tags, is in a shop, or is on a repair track.
Several commenters objected to this
proposed definition. One commenter
noted that Railroad A could be held
responsible for a car in possession of
Railroad B while it is on Railroad A's
track under a trackage rights agreement
or on a detour. Another felt the
definition would only be acceptable if
the safety standards were enforced in
the same manner as the locomotive
standards so that only those cars on an
outbound track and those made ready
for service would be considered to be
"in service". Several commenters
offered an alternative definition: A car
should be considered to be "in service"
only from the time it has been inspected
and released for road movement until
completion of road movement.

The RLEA supported the proposed
FRA definition, stating that it would

improve enforcement since it would no
longer be necessary to wait until a
defective car is coupled to the train.

Although FRA does not believe that
the proposed definition of "in service" is
unreasonable, it has revised the
definition in the final rule in an effort to
clarify the meaning of "in service".
Section 215.5(e) of this final rule
provides that a car is "in service" unless
the car has "bad order" tags, is in a
shop, is on a repair track, or Is on a
storage track and is empty. In this
connection, It should be noted that the
list of defective conditions in this final
rule is limited to items, such as broken
center plates and cracked wheels, that
have been a cause of accidents, injuries,
and fatalities. In light of the seriousness
of these defects, railroads should
regularly inspect their cars to determine
whether any of these conditions is
present. If a car has one or more of these
defects, the car should be tagged for
movement for repair or removed from
service if it cannot be safely moved for
repair. Thus, the definition of "in
service" is intended to encourage the
prompt discovery and repair or removal
from service of unsafe cars before they
cause an accident.

With respect to the comment
regarding defective cars operated on the
line of one railroad by another railroad
under a trackage rights agreement, FRA
would in such instances hold the
railroad that operates the cars
responsible under the Freight Car Safety
Standards.

FRA does not agree that only cars on
an outbound track and those made
ready for service should be considered
"in service". With the elimination of
current requirements such as the
periodic inspection, the periodic
lubrication and repacking of bearings,
and the reduction in the number of
prohibited defects, FRA believes the
railroads should focus their efforts on
finding and repairing or removing from
service all cars that have serious safety
defects, regardless of where those cars
may be situated.

Railroad

Proposed § 215.5(a) provides, in
pertinent part, that a railroad includes
any entity that "constructs, repairs,
inspects, or otherwise maintains freight
cars" subject to the proposed standards.
This definition, as previously stated,
includes any repair shop that performs
periodic inspections. However, since the
periodic inspection requirement is being
eliminated, the definition of "railroad"
has been revised. Section 215.5(0 of the
final ride provides that a "railroad" is a
common carrier by railroad.

Strict Liability
Under proposed § 215.7, a railroad

would besubject to a penalty for failing
to correct prohibited defects, regardless'
of whether it has knowledge of those
defects. The main'concern expressed by
most railroads was that they felt it was
unfair that they be held strictly liable for
defects on cars over which they had
never exercised control nor had an
opportunity to inspect. They also
contend that they should not be held
strictly liable for undetected defects that
develop during the course of their
operations.

On the other hand, the Brotherhood of
Railway Carmen asserted that strict
liability is consistent with the legislative
intent behind the 1970 Safety Act.

FRA does not agree with the railroads'
contentions. First, as preylously stated,
a railroad would not be held responsible
for defects on cars being operated over
its track by another railroad. Second,
the defects being retained In the final
rule are particularly serious in nature so
railroads should be continually on guard
to discover these defects before they
lead to serious accidents. This task
should not be unreasonably burdensome
in light of the numerous costly
requirements that are being eliminated,
Finally, FRA believes that if adequate
pre-departure inspections are conducted
and defective cars are tagged and
repaired or removed from service, very
few defects will occur during the
conduct of normal operations. However,
if these defects do develop during
operations, a railroad can protect itself
from liability by tagging the defective
car and moving it for repair as
prescribed in § 215.9 orremoving It from
service. Railroad inspection forces
greatly outnumber the FRA and
participating State inspectors engaged in
monitoring railroad compliance with the
Freight Car Safety Standards. If
railroads effectively utilize their
inspection forces, they are much more
likely to find these defects before a
Federal or State inspector would.
Therefore, the strict liability provision
has been retained In § 215.7 of the final
rule.

Movement of Defective Cars for Repair
Proposed § 215.9 sets forth certain

restrictions that would have to be
observed when moving defective cars
for repair. Among these restrictions are
those requiring that'a "bad order" tag
describing each defect be attached to
each side, of the car and that defective
cars discovered outside a yard be
moved to the nearest point or the
nearest forward repair point where
repairs can be made. The restrictions on
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movement of these cars would apply to
any car having any defective component
listed in proposed §§ 215.23 through
215.47.

Initially, it should be noted that
Burlington Northern (BN) recommends
that the word "terminal" be substituted
for the word "yard." According to BN,
the proposal is too restrictive and fails
to take into account the fact that many
railroad terminals have more than one
yard. Surface Transportation
International, Inc., specifically requested
that FRA define the term "yard."

The railroads' comments emphasized
that most of the current and proposed
defective conditions on cars do not
necessarily make them unsafe to move.
They stated that their inspectors are
qualified to make that judgment and to
decide what restrictions should be
imposed on the movement of defective
cars.

The AAR submitted a list of defective
conditions it considers to be critical
from a safety standpoint, and would
preclude movement of cars with these
defects. Included in-this list were a
missing lubricating pad in a plain
bearing box; a defective plain bearing,
plain bearing wedge, or roller bearing;
and a broken roller bearing adapter.
Several individual railroads concurred
with this list.

According to commenter railroads, car
owners, and private car companies, the
nearest repair point is not always
equipped to make specialized repairs.
Consequently, temporary repairs would
have to be made, only to be corrected at
great expense at a major repair facility.
Moreover, one railroad pointed out that
tank cars can only be repaired at an
AAR certified tank car repair facility.

Private car repair companies stated
that they have made considerable
capital investments at strategic
locations and claim that there is a valid
distinction between the kind and quality
of work done at different facilities. One
commenter noted that the proposed
regulation could cause a sudden
increase in volume of repair w6rk that
would exceed the capacity of repair
facilities located on heavily trafficked
corridors, while facilities elsewhere
might have excess capacity.

On the other hand, the Brotherhood of
Railway Carmen not only favored the
proposed rules but wanted them
strengthened. They stated that railroads
should not be allowed to contract out
their repair work to private shops which
they contend have little knowledge of
rail operations.

The RLEA recommended that, if a
loaded car is moved, it should only be
moved to the nearest point on the line of
the handling railroad where repairs can

be made in order to preclude
interchange of defective cars.

As stated in the NPRM, FRA Is
concerned that cars tagged for repair
may be moved considerable distances
before needed repairs are made.
However, FRA does not presently have
data indicating that cars moved for
repair have been a significant cause of
accidents, injuries, and fatalities.
Therefore, § 215.9 of this final rule does
not adopt the proposed provisions that
would have required that defective cars
be repaired at the location where they
are found to be defective or moved to
the nearest point or the nearest forward
point where needed repairs can be
made. Rather, the final rule, like the
current rule, prohibits movement of a
defective car until a qualified person
determines that it is safe to move the car
and establishes the maximum speed and
other restrictions necessary for safe
movement. The addition of paragraph
(c) to the final rule clarifies the scope of
the movement for repair provision. The
FRA is aware that the current section
has been misconstrued to permit the use
of defective cars in revenue service and
movement of cars for repair by
unnecessarily circuitous routes. This
amendment makes It clear that a
defective car may be moved only for the
purpose of effecting repairs. Thus, if the
car is empty it may not be placed for
loading. A car which is already loaded
when found defective may be placed for
unloading prior to repair only if
unloading is reasonably incidental to the
movement for repair or the railroad
finds that unloading is necessary for the
safe repair of the car.

FRA believes that these conditions
embody a balanced Federal approach
that ensures the safe movement of
defective cars without unduly restricting
the railroads' choice of repair sites.

Since the proposed changes regarding
"movement for repair" are not being
adopted and the term "yard" has been
deleted from the final rule, further
discussion of the comments concerning
the use of the term "yard" is not
necessary.

Bad Order Togs
Some commenters stated that the

proposal concerning bad order tags
would create a hazard in that it would
require inspectors to go between cars to
attach the tag on both sides of the
defective car. One commenter stressed
that a single defect listed on the tag is
sufficient to cause a car to be sent to the
repair track. At that time, the car would
be thoroughly inspected for other
defects and all necessary repairs made.

In addition, Burlington Northern (BN)
stated that applying the tag to both sides

of the car would be too costly and
would waste manpower, and that.
describing each defect on the card
would be burdensome. BN further stated
that it is necessary to tag one side of the
car only, especially in light of industry
use of computerized car movement
records and surveillance.

Initially, it should be noted that the
proposal to apply a "bad order" tag to
each side of the car is identical to the
rule currently in effect (§ 215.9(a)(3]).
Moreover, FRA does not believe that
this requirement is hazardous, costly, or
burdensome, especially in light of the
general industry practice to use a team
of two persons to inspect trains. To
expedite the inspection process, each
person can inspect one side of the train.
More importantly, a "bad order" tag is
needed on each side of the car to ensure
that its condition can later be identified
from either side of the train. This, in
turn, should help ensure that the car will
be repaired as expeditiously as possible.

Section 215.9(a)(4) of the final rule
adds a new requirement It provides that
upon request by a FRA or State
inspector, a copy of the bad order tag
shall be made available for inspection
within 15 calendar days. The addition of
this time limitation is intended to
provide FRA with a mechanism to
effectively monitor railroads'
implementation of the movement for
repair requirement.
Qualified Persons

The RLEA urged that only qualified
persons designated under current
§ 215.15 should be permitted to
determine whether a car is safe to move
and allowed to remove bad order tags. It
asserted that bad order tags are often
removed even though the car has not
been properly repaired. It recommended
that persons removing tags improperly
be personally fined.

Labor organizations also objected to
the proposed deletion of current § 215.15
(qualified persons) for other reasons.
They stated that, since FRA inspeciors
cannot be everywhere at all times,
qualified railroad employees should be
utilized as car inspectors. According to
these commenters, a journeyman
carman has the training and experience
necessary to inspect freight cars. The.
Brotherhood of Railway Carmen noted
that this had been worked out between
railroads and labor organizations.
Nevertheless, they contend that, in the
absence of a qualified person
requirement, railroads would use
unqualified inspectors to inspect freight
cars.

In response to the comments that the
current rule regarding qualified persons
(§ 215.15) should not be deleted, FRA
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has decided to retain that rule (§ 215.11)
in its current form. This decision is
based on FRA's desire to encourage the
use of qualified persons to inspect
freight cars.

With respect to the comment that only
qualified persons should be permitted to
remove "bad order" tags, it should be
noted that this requirement is currently
in effect (§ 215.9(a)] and will be
retained. FRA does not have legal
authority to establish a regulation that
would subject individual railroad
officials or employees to fines for
improperly removing a "bad order" tag.
However, FRA notes that, if a tag is
removed before the defective car is
repaired, the railroad would be subject
to a penalty for continuing in service a
defective car.
Freight Car Components

Wear on Wheels
Under proposed § 215.23 (a) and (c), a

car may not be continued in service if
the flange of a wheel is worn to a
thickness of 7/ of an inch, or less, or if
the rim of a wheel has a thickness of
' V16 of an inch, or less. Current § 215.43
(a) and (d) set minimum flange thickness
at 15/6 of an inch and minimum rim
thickness at % of an inch. Thus, in the
case of flanges and rims, the proposed
standards would permit Yie of an inch of
additional wear.

Several commenters opposed allowing
this additional wear on flanges and
rims. The Public Utility Commission of
Oregon (Oregon Commission) and the
Washington Utilities and Transportation
Commission (Washington Commission)
cited wheel failures as a significant
cause of accidents. According to the
National Transportation Safety Board
(NTSB], there was no justification for
the reduction in thickness on flanges
and rims. It favors the current % of an
inch limit on rims. Another commenter
objected to increased wear on wheel
flanges contending that this would cause
wheels to climb the rail. It was
recommended that wear limits should be
geared to the size of the wheel.

Conversely, the AAR and the
railroads supported extension of wheel
wear limits. They consider the current
limits to be maintenance rather than
safety limits. One railroad stated, in
essence, that wheels would still be safe
if worn beyond the proposed limits.

FRA does not agree with the
commenters opposing the proposal to
permit Y,6 of an inch additional wear on
wheel flanges and rims. As stated in the
NPRM, the former wear limits were
developed at a time when cast iron
wheels were in widespread use. Since
that time, the introduction of steel

wheels and improved manufacturing
techniques have significantly improved
the strength and durability of wheels.
For these reasons, FRA believes that it
is appropriate to permit the proposed
increase in wear-on wheel rims and
flanges. It does not believe that these
small increases will cause wheels to
climb the rail or cause other problems.
Accordingly, the wear limits set forth in
the proposed rule have been
incorporated in § 215.103 of the final
rule. FRA emphasizes, however, that the
new limits are absolute safety limits and
will be rigidly enforced.

Cracked Wheels
NTSB notes that circumferential

cracks in wheel plates would not be
considered a defect under the proposed
rule. It opposes this omission on grounds
that any crack in a wheel plate can
cause a wheel failure and lead to an
accident. The Brotherhood of Railway
Carmen took a similar position
contending that any crack in a wheel
indicates a weakness that could result in
a wheel failure and a probable
derailment.

On reconsideration, FRA agrees that
any crack in a wheel could ultimately
lead to a wheel failure. The structural
integrity of a wheel is controlled by the
compression and tension pattern set at
the time of manufacture. The
compression stress pattern of a wheel
may be altered over time by braking and
other force input. As a result of this
change, a small crack may propagate
rapidly and cause immediate danger to
the structural integrity of the wheel.

Since there is no way to determine
whether a small crack will or will not
propagate to undermine the wheel, FRA
is prohibiting use of a car with a wheel
having a crack (§ 215.103(d)). This
prohibition, however, does not extend to
heat checks or chips in the tread area of
the wheel. Heat checks or chips in the
tread area generally do not indicate a
weakness of the material that could
result in a failure of the wheel.
Consequently, they do not endanger the
structural integrity of the wheel.
Overheated Wheels

Proposed § 215.23(i) provides that a
car may not be continued in service if it
has a wheel that "shows signs of being
overheated as evidenced by a reddish
brown discoloration, on the front or
back face of the rim, that extends more
than four inches into the plate area."

Several railroads objected to this
proposed standard. It was recommended
by one that the AAR rule on this subject
should be adopted. Another commenter
stressed that the proposed standard is
inaccurate. According to that

commenter, overheated wheels display
a reddish discoloration on the plate and
blue discoloration on the rim. Also, it
was unclear to this comnenter how the
proposed 4 inch measurement would be
made.

FRA does not agree that the proposed
standards are inaccurate or that a
reddish discoloration on the plate and a
blue discoloration on the rim should be
the standard for overheated wheels.
FRA believes that such a discoloration
standard would permit excessive
heating of the wheel plates and
unacceptable damage to the structural
integrity of the wheels. Stated
otherwise, such a discoloration standard
would provide a significantly lower
margin of safety. Wheel failures and
derailments are imminent whenever
wheels have been subjected to such
excessive heating.

On the other hand, the proposed
standard relies solely on reddish brown
discoloration as the measure of
overheating that could change the
metallurgical structure of the wheel. As
this discoloration extends further into
the plate of the wheel, the danger of
sudden wheel failure increases.
Therefore, the proposed standard has
been adopted in § 215.103(h) of the final
rule.

The same rationale applies to that
portion of the proposal that would not
permit the discoloration to extend more
than four inches into the wheel plate,
Experience indicates that if the
discoloration is permitted to extend
beyond the limit proposed, failure of the
wheel is imminent. Accordingly,
§ 215.104(h) of the final rule clarifies this
portion of the proposal by specifying
that the 4 inch measurement is to be
made from the bottom of the back face
of the rim.

Welding of Wheels
Under current § 215.43(m), any

welding on a wheel is described as a
defect. This provision was not included
in the proposed standards. The Oregon
Commission asserts that the welding of
wheels should be prohibited. According
to the Oregon Commission, a careless
arc strike could pit the bearings and
lead to a wheel failure.

While FRA agrees that improper or
careless welding could lead to serious
wheel damage, it notes that Welding, if
done properly, would not result in such
damage. However, FRA also recognizes
that creation of proper welding
conditions in the railroad operating
environment would be so inordinately
expensive that it is impractical. A large
part of that expense would derive from
the process of preheating the wheel, a
lengthy but necessary process for proper
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welding. For this reason, FRA will allow-
welding of wheels only as an emergency
repair measure to enable the car to be
moved to a repair facility. Accordingly,
under § 215.103(i)-of the final rule, a ,
welded wheel is not a prohibited defect
if the car is tagged and being moved for
repair in accordance with § 215.9.

Circumferential Grooves

Current § 215.43j) provides that a
wheel is defective if it has "[a]
circumferential groove in the tread more
than one-eighth inch in depth." This
provision was not included in, the
proposed standards..

The Oregon Commission states that
the standards should indicate at what
point a circumferential groove becomes.
a hazard. Similarly, the Washington
Commission opposes deletion of the
current rule prohibiting a circumferential
groove of an inch in depth or more. It
states that deletion of this standard
could lead to a reduction in the
structural integrity of wheels. Both
indicate that these grooves are prevalent
on cars equipped with composition
brake shoes.

FRA does not agree with the
commenters contending that a wheel
with a circumferential groove should be
prohibited. Unlike other conditions, FRA
does not believe that these-grooves are
serious enough to justify removing a car
from service. Moreover, the accident
data compil~d by FRA does not indicate
that wheels with circumferential
grooves are a safety problem.

Wheels with Scrapes, Dents, or Gouges

Under current § 215.43(k), a wheel is
defective if it has "[a] scrape, dent, or
gouge in the wheel plate surface more
than one-eighth inch deep that causes an
abrupt change in the finish of the plate
surface." This provision was also
omitted from the proposed standards.

The Washington Commission
opposes, on grounds of structural
soundness, the elimination of the current
prohibition of wheels with a scrape,
dent, or gouge. Moreover, the Oregon
Commission asserts that the standards
should specify at what point these
conditions will render the wheel
structure unsound.

As previously noted, the proposed
rules, unlike the current rules, do not
provide that a wheel is defective if it has
a scrape, dent, or gouge in the plate
area. These conditions were not
included in the proposed rules because
they are extremely difficult to discover
during a pre-departure inspection. No
defects of this nature were reported by
FRA and participating State inspectors
during the-past three years. Accordingly,

FRA has omitted these conditions from
the final rule.

Av'es

The NTSB expressed opposition to
proposed § 215.25 (a), which provides
that a car may not be continued in
service if an axle on the car has a radial
crack or is broken. NTSB contends that
axles normally crack in a transverse,
rather than a radial manner.

FRA agrees. Moreover, the term
"radial crack" has generated
considerable confusion among the
commenters. Accordingly, FRA has
revised the proposed rules pertaining to
axles to provide that an axle with any
crack is defective. Thus, with respect to
cracked axles, § 215.105 of the final rule
will be identical to the current rule.

Plain Bearing Box Lids

Under proposed § 215.27(b), a railroad
may not continue in service a car with a
plain bearing box lid that is missing.
broken, or otherwise not preventing
contaminants from entering the box.

Maine Central Railroad opposes this
prohibition to the extent that it applies
to a box lid that is "not preventing
contaminants from entering the box." It
contends that this standard is too vague
since the seal between the box lid and
the journal box atno time canbe made
perfect, particularly if the journal box lid
is not equipped with a seaL

As noted by one commenter, the
proposed rules would require that a car
be removed from service if it has a plain
bearing box lid that does not prevent
contaminants from entering the box.

The confusion concerning this
proposed requirement derives from both
FRA's use of the term contaminant and
its failure to make clear the intent of the
proposal. Accordingly, the term
contaminant has been deleted from the
final rule. In addition, proposed
§ 215.27(b) has been revised and
redesignated as § 215.107(b) of the final
rule. It provides that a railroad may not
place or continue in service a car with a
plain bearing box lid that is missing.
broken, or open except to receive
servicing. The intent of the proposal was
not to require a perfect seal between the
lid and the journal box. Rather, it was to
ensure that the lid would be in place
and secure enough to prevent free entry
of foreign matter that could damage the
bearings and lead to a "hot box" that
could ultimately result in a derailment.
FRA believes that the clarified plain
bearing box lid requirement in
§ 215.107(c) of the final rule is both
reasonable and necessary to assure
safety.

Repack and Lubrication of Bearings

Current § § 215.97 and 215.99 require
periodic repacking of plain bearing
boxes and periodic lubrication of roller
bearings. These requirements weie not
included within the Proposed standards.

Several commenters favored retention
of the current provision requiring a
periodic lubrication of roller bearings.
Also, the Lubricator Pad Manufacturers
Group felt that the current 24-month
repack requirement for plain bearing
boxes is the most satisfactory. It
expressed concern that the industry
would not be able to enforce the
maintenance required for good solid
bearing performance and that an
increase in hot boxes and derailments
would result.

In addition, the Alabama Public
Service Commission favors retention of
the current repack intervals for plain
bearing boxes. The Commission
explains that components in the journal
box need to be removed for adequate
inspection.

FRA does not agree that these
requirements should be retained. Field
test results indicate that roller bearings
can remain in service for extended
periods of time without being re-
lubricated. At the same time, it should
be noted that roller bearings will be
indirectly regulated as a result of the
rules prescribing wear limits for wheels.
Specifically, when wheels reach
condemning limits, they will have to be
removed. At this time, the bearings can
be examined for defects and, if
necessary, removed from service. In
sum. FRA believes that the bearings will
function properly for the life of the
wheel without additional lubrication.
Accordingly, the current requirement is
being deleted from the standards.

With respect to plain bearings, FRA is
shifting from an arbitrary requirement to
repack the bearing box to performance
standards. Under the new standards
(§§ 215.107-111), critical bearing
components are required to be in good
condition. For example, the box must
contain free oil and be free of excessive
foreign matter, and the lubricating pad
must be in proper condition. These and
other related requirements make the
current repack requirement unnecessary
from the standpoint of safety. In fact.
FRA believes that the new performance
standards are superior to the current
repack requirement because they stress
that the critical bearing components
must be in good condition at all times.
Accordingly, the current repack
requirement is not being retained.

. .... ... ...... II' II I
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Plain Bearing Wedge

The Oregon Commission states that a
car should not be continued in service if
it has a plain bearing wedge that is out
of place.

FRA agrees with the Oregon
Commission. If a car with a plain
bearing wedge out of place is continued
in service, uneven load distribution in
the contact area between the bearing
and journal box will result, thus creating
the risk of overheating that could cause
a derailment. For these reasons,
§ 215.113 of the final rule requires
removal of a car from service with a
plain bearing wedge out of place.

Roller Bearings

Proposed § 215.35(a)(3) provides that
a railroad may not continue in service a
car that has a roller bearing with a
loose, damaged, or nonfunctioning seal
that permits loss of lubricant. Maine
Central opposes the prohibition of roller
bearings with a "nonfunctioning seal
that permits loss of lubricant." It asserts
that a minimal loss of lubricant does not
indicate unsafe conditions. It favors
using AAR Interchange Rule 36, which
deals with unsafe seal conditions, as a
standard.

While a minute loss of lubricant
through "seepage or weepage" of
lubricant around a roller bearing seal
may not be hazardous, FRA notes that
proposed § 215.35(a)(3) provides that the
seal must be "loose, damaged, or
nonfunctioning" to be considered
defective. If any of these conditions
exists, FRA believes that the loss of
lubricant would be excessive and
warrant taking a car out of service.
Accordingly, the proposed rule has been
adopted, with only a minor editorial
change, in § 215.115(a)(3] of the final
rule. The phrase, "nonfunctioning seal
that permits loss of lubricant," has been
revised to read a seal that "permits
leakage of lubricant in clearly formed
droplets."

Derailed or Submerged Bearings

Proposed § 215.35(b)(2) provides, in
pertinent part, that "[e]ach roller bearing
that has been submerged in water, and
each roller bearing involved in a
derailment, must be disassembled from
the axle for inspection."

Western Pacific Railroad Company
objected to the proposed test procedure
for these bearings. Western Pacific
contends that the proper procedure is to
jack up the truck side frame, rotate the
bearing, and listen and feel for
irregularities. The Santa Fe stated that
defective bearings have externally
visible defects. It also opposes the

proposed standard. Rather, it supports
AAR Rule 36 A.1 (June 1, 1978).

These commenters apparently
believed that defects can be discovered
without disassembly of the bearing from
the axle. FRA does not agree entirely.
Although the initial procedure for low
speed (10 miles per hour or less)
derailed bearings is a visual
examination of the bearings and
rotation of the wheel set, disassembly
should be required if this procedure
reveals any irregularity, such as
evidence of damage or unusual noise.

FRA believes that each wheel set of a
truck involved in a higher speed (more
than 10 miles per hour] derailment, or
dragged on the ground for more than 200
feet should also be disassembled.
Defects caused by these derailments
cannot be discovered without
disassembly of the bearing from the
axle. Otherwise, internal fractures of the
rollers and racers, or any other serious
internal damage to the bearings cannot
be detected. Also, bearings should be
disassembled to detect pitting which
could lead to cracking and ultimate
failure of the bearings. For these
reasons, the "disassembly" requirement
for derailed bearings is being retained in
§ 215.115(b) of the final rule.

On further consideration, FRA has
decided not to regulate roller bearings
that have been submerged in water
because it does not have data to
indicate that submerged bearings
deteriorate to the point where their
functional integrity is adversely
affected.

More than two years ago, 4,800
Norfolk and Western (N&W) cars were
submerged in approximately fourteen
feet of water for several days. N&W
operated about 2,300 of those cars
during the last two years, while
gradually replacing their bearings.
Specifically, the bearings of
approximately 800 cars were changed
during the first nine months and the
bearings of the remaining 1,500 cars
were changed during the next fifteen
months. Thus, some cars were operated
for as long as two years before receiving
a bearing change. None of the bearings
on 2,300 cars failed nor showed signs of
deterioration, although some did have
water marks or etchings or other minor
imperfections. While this one case does
not conclusively establish that water
has no deteriorative effect on roller
bearings, it does reveal that further
observation is necessary before FRA
can determine whether or not
submerged bearings present a safety
hazard. Therefore, FRA has not included
submerged bearings in the final rule.
However, FRA will continue to monitor

the safety performance of submergod
bearings.

Roller Bearing Adapter
The Oregon Commission opposes

continuing a car in service with a roller
bearing adapter that is out of place or
wearing into a truck side frame.

The Washington Commission
supports a prohibition against use of
cars with roller bearing adapters out of
place. It also favors a prohibition
against excessive wear on the crown of
the adapter. Such a prohibition is
contained in § 215.95(c) of the current
rules but was omitted from the proposed
rules. In support of its position, the
Commission notes that six percent of all
derailments reported were caused by
journal bearing failures.

FRA agrees that a car should be
removed from service if it has a roller
bearing adapter that is out of place.
Also, excessive wear on the crown of
the adapter is serious enough to warrant
taking a car out of service. Either
condition could cause uneven load
distribution on the bearing and thus
result in bearing failure, which could
lead to a derailment. Therefore,
§ 215.117 of the final rule requires
removal from service of a car that has
either a roller bearing adapter that Is out
of place or excessive wear on the crown
of the adapter.
Snubbing Devices

Proposed § 215.39(b) provides that a
railroad may not continue in service a
car that has a truck equipped with
snubbing units, attachments, or wear
plates that are worn to the extent that
the snubbing is ineffective or contains
snubbing units that are broken.

Trailer Train disagreed with the
inclusion of snubbing ineffectiveness as
a critical defect. Pullman Leasing
Company noted that measurable wear
limits based on safety should be used
rather than the vague term "Ineffective."

With respect to reconditioned cars,
Pullman notes that proposed
§ 215.71(b)(7)(ii) would require that
those cars have hydraulic snubbing
units that are free of defects, including
leakage of hydraulic fluid. It asserts that
leakage does not necessarily make a
snubbing unit defective. As a substitute
for this leakage test, it recommends a
standard requiring observation of the
fluid level or qualification testing In
accordance with the manufacturer's
recommended procedures.

Initially, it should be noted that the
terms snubbing units, attachments, and
wear plates, where used collectively,
have been consolidated into one term,
snubbing device. With regard to
leakage, FRA feels that leakage of
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snubbing devices is not hazardous so
long as that leakage is not so excessiveo
that it will render the device
inoperative. Thus, a leaking snubbing
device is not considered to be defective
if that-leakage does not amount to"
clearly formied droplets.

On the other handFRA disagrees
with a commenter's contention that
ineffective snubbing should not be
considered a critical defect. A car that
has ineffective snubbing, or broken
snubbing devices, will respond more
violently to track Irregularities and may
cause a derailment. Therefore,
§ 215.119(b) 'of the final rule does not
permit a car to be continued'in service if
it has ineffective or broken snubbing
devices.

Broken Body Bolster.
The Oregond Commission-recommends

that a car should be taken out of service
if the bolster is broken so badly that
there is no side bearing clearance or the
bolster is broken downto the point
where the side sill of the car is riding on
top of the truck side frame. This position
was echoed by the-Washington
Commission.

FRA agrees with these comments.
Accordingly, § 215.121{fl prohibits
broken body bolsters.

Side Bearings
Proposed § 215.39(c) prolides that a

railroad may not continue in service a
car having side bearings in any of the
following conditions: (1) A car truck side,
bearing assembly is missing or broken;
(2) The bearing at one end of the car, on
both sides, is in-contactwith the body
bolster (except by design); (3) The
bearing at one end of the car has a total
clearance from the body bolster of more
than three-fourths of an inch; or (4) At
diagonally opposite-sides of the car, the
bearings have a total clearance from the
body bolsters of more than three-fourths
of an inch.

The Oregon Commission asserts that
loose side bearings are a serious enough.
defect to warrant taking a car out of
service:In addition, the Washington
Commission contends that a car should
not be'used if it has a side bearing that
is missing, broken, or insecure.-

FRA-agrees that a missing or broken
side bearing is serious enough to
warrant taking a car out of service.
FRA's concurrence stems from the
knowledge that a missing or broken side
bearing generates an uneven load
distribution in the suspension system
that could shift the lading. This in turn
would'cause the car to sway-and derail.
As'previously noted, §'215.39(c) of the
proposed'rales would require cars with
this defect to be removed from service.'

Accordingly, this requirement has been
included, with editorial changes, in
§ 215.119(c) of the final rule.

On the other hand. FRA has not
included a provision that would prohibit
the use of a car with loose side bearings.
There is no indication that loose side
bearings pose the same risk occasioned
by missing or broken side bearings.
Moreover, such a requirement would not
be realistic in light of the fact that the
bearings are attached from inside and if
loose would not be apparent to railroad
personnel or FRA or State-inspectors.

Truck Springs
Under proposed § 215.39(d)(3), one

broken truck spring is not a defect. One
labor-organization asserted that one
broken truck spring constitutes a safety
hazard because It would put an
abnormal load on the other springs.

FRA does not agree. One broken truck
spring in a cluster does not create
enough of an uneven load distribution to
warrant removal of a car from service.
Therefore, under § 215.119(d) of the final
rule, a car would have to be removed
from service if it has more than one
broken truck spring within any cluster.

Center Sills
Under proposed § 215.41(b)(2), a

railroad may not place or continue in
service a car having a cracked center
silL

The AAR. NTSB and other
commenters contend that cracked center
sills are not critical, though broken ones
could be.

FRA does not entirely agree. FRA
believes that a center sill that is cracked
more than 6 inches is hazardous
because it may undermine the integrity
of the sill or propagate rapidly and thus
result in a break. Likewise, FRA
believes that a broken center sill is
hazardous and warrants removal of a
car from service. Both of these
conditions create the danger of train
separation. Therefore, § 215.121(b) of the
final rule prohibits continuing a car in
service if that car has a center sill that is
broken or cracked more than 6 inches.

Brake Hangers
The Public Service Commission of

West Virginia (West Virginia
Commission) contends that broken or
missing hangers or pins should be
regulated in Part 215 since brake
hangers and-safety supports are part of
the trucks. ,

FRA currently Is developing a notice
of proposed rulemaking to revise its ,
Power Brake Standards. As part of this •
process, it will condider brake hangers
and pins. Therefore, the comment on
this subject will be retained and

considered in connectionwith the
revised Power Brake Standards.

Safety Hangers for CarDoors
AAR requested a six-month extension.

to permit the railroads to comply with
proposed § 215.41(d). which would
require that the side doors on box cars
be equipped with safety hangers.

FRA believes that this request is
reasonable. Thereforei § 215.121(d) of
the final rule provides this extension-

CenterPlates
The West Vir-ginia Commission urges

the prohibition of broken center plates
stating that a broken plate puts stress on
the body bolster and will eventually
cause the car to ride hard on the side
bearings.

FRA agrees with the West Virginia
Commission that broken center plates
should be included in the listing of
prohibited conditions. If a car with a
broken center plate is continued in
service, the truck could easily become
disengaged from the body and cause a
serious accident. Accordingly,
§ 215.121(e)(3) of the final rule provides
that a car may not be placed or
continued in service if it has a broken
center plate.

Further, it is the view of FRA that
certain cracked center plates should
also be included in the listing of
prohibited conditions. It is difficult to
accurately determine whether or not
these cracks will spread to result in a
break. Thus, these cracked center plates
pose potentially the same risk as broken
ones. Therefore, § 215.M(e)[4) of the
final rule prohibits placing or continuing
in service a car with a center plate that
has two or more cracks through its cross
section (thickness) at the edge of the
plate that extend to the portion of the
plate that is obstructed from view while
the truck is in place.

Couplers
The West Virginia Commission favors

prohibiting use of a car with a missing or
broken coupler lock-lift. It asserts that
this condition Is hazardous since, if
present, it would require workers to
cross between cars to uncouple them.
Further, it asserts that for the same
reason a car should not be used if an
uncoupling device Is missing.

The Oregon Commission favors
removing a car from service if it has any
defective coupler, including a defective
Type E coupler. The Commission notes
that DOT Specification 112 and 114 tank
cars that carry hazardous materials dre
required to be equipped with shelf Type
E couplers and head shields. The Type E
couplers and head shields on these cars,
are designed to help prevent hazardous,
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materials accidents. The Oregon
Commission and the Washington
Commission also favor a standard
providing that a car must be taken out of
service if it has a cracked, broken, or
inoperative coupler lock-lift.

Additionally, the Washington
Commmission opposes use of a car
having an AAR adopted coupler carrier
that is missing or broken. Like the
Oregon Commission, the Washington
Commission notes that the proposed
rule applies to Type F couplers only.

RLEA favors retention of the current
requirement regarding excessive wear
and defective interlocking features on
couplers. According to RLEA, these
defects could lead to coupler
disengagement while a train is in transit.

On reconsideration, FRA generally
agrees with the comments favoring
removal of a car from service if it has a
defective coupler lock-lift or a missing
uncoupling device. Thus, it is
incorporating into the new standards
(§ 215.123) the provisions of current
§ 215.173(c). Under the terms of that
section, a coupler is considered
defective if it has an inoperative lock-
lift, the assembly lacks anticreep
protection, or a coupler lock is missing,
inoperative, bent, cracked, or broken.
The anticreep protection should be
capable of preventing unintentional
unlocking of the coupler lock; this
requirement replaces the current one
that provides that the lever on a bottom
operated coupler must have at least one-
fourth inch clearance between the
operating rod eye and the locklift lever
when the coupler is centered and the
knuckle is fully closed and locked. Also,
if a coupler lock is missing or defective,
the coupler will not lock. These defects
are considered serious enough to
warrant their insertion in the final rule.

With regard to the comments
supporting removal of a car from service
if it has a defective Type E coupler, FRA
notes that proposed § 215.43 (defective
couplers) applies to all couplers and
does not distinguish between Type E
and Type F couplers. This section has
been incorporated into § 215.123 of the
final rule with the additional provisions
that are discussed above.

Follower Plates and Draft Lugs

Current § 215.193 provides, in
pertinent part, that a draft arrangement
is defective if it has a missing (except by
design) or broken follower plate, draft
lugs or fasteners. This provision is not
included in proposed § 215.47 (defective
draft arrangement).

The Oregon & Washington
Commissions contend that a car should
be taken out of service if it has a missing

(except by design) or broken follower
plate, draft lugs or fasteners.

FRA agrees that these conditions are
serious enough to warrant regulation.
Since these components contribute
significantly to the structural integrity of
the draft system, the absence or break of
any one part could cause a train to
break in two while in motion.
Accordingly, FRA has incorporated into
§ 215.127 of the final rule the applicable
provisions of current § 215.127 of the
final rule the applicable provisions of
current § 215.193 that prohibit these
defects.
Inoperative Sliding Sill

Under proposed § 215.47(c), a railroad
may not continue in service a car having
a sliding sill that is inoperative.

Maine Central Railroad believes that
a car with a properly blocked sliding sill
should be permitted to move to the
home shop for repair. Because of
varying designs of cushioning units not
every repair point can be equipped to
make permanent repairs to all cars.

FRA agrees that a car with a properly
blocked sliding sill should be permitted
to be moved for repair. In this
connenction, it points out that, under
§ 215.9 of the final rule (movement for
repair), a car with a defective sliding
sill, or any other defect, can be moved
only for repair if a qualified person finds
that it can be safely moved, establishes
the restrictions to ensure a safe
movement, and the other requirements
prescribed in that section are complied
with.

Cushioning Units
Under proposed § § 215.63 and 215.71,

cushioning units would be considered
defective if leaking oil or other fluid.

Hydraulic unit manufacturers
disagreed with this proposed standard.
They stressed that some leakage is
inevitable. One commenter urged that
the term "leakage" be omitted. Another
commenter suggested that the term
"leakage" be clarified by defining it as
"clearly formed droplets adhering to or
dropping from the cushioning unit or the
car structure surrounding the cushioning
unit." This would prevent grease from
being mistaken as oil.

With respect to cushioning units,
Maine Central pointed out that by
design a small amount of seepage is
allowed for lubrication of the seal and
does not render the unit inoperative or
unsafe. Also, Maine Central asserts that
a car with an inoperative cushioning
unit should be allowed to move to the
home shop for repair if the unit is
properly immobilized.

On reconsideration, FRA agrees that a
cushioning unit should not be

considered defective if It Is losing only a
minute amount of fluid through "seepage
or weepage". FRA is primarily
concerned about an excessive loss of
fluid that could render the cushioning
unit inoperative. This condition can lead
to violent slack action in trains, that
could cause serious injuries and
derailments. Accordingly, to guard
against this hazard while at the same
time recognizing that a negligible loss of
fluid may be Inevitable, § 215.127(c) of
the final rule provides that a leaking
cushioning unit Is defective if It is
leaking fluid in clearly formed droplets.
Thus, a minute loss of fluid through
"seepage or weepage" would be
permitted, but a larger loss of fluid that
could render the unit inoperative would
not be allowed.

Regarding movement for repair with
an inoperative cushioning unit, again,
FRA notes that this practice would be
permitted, if it Is determined that the
movement can be conducted safely and
the other conditions in § 215.9 of the
final rule are met.

Draft Gear
The West Virginia Commission urges

that a draft gear with the support
missing or not secured should be
prohibited. The Commission pointed out
that when the support fails (drops off),
the coupler height changes and the draft
gear could fall out of the yoke.

On the other hand, the AAR, NTSB
and other commenters, contend that free
slack in the draft gear is not an unsafe
condition.

With regard to the comment that a car
should be taken out of service If It has a
draft gear that is not secured or Is
missing support, FRA generally agrees.
The draft arrangement regulates the
functional integrity of the draft system.
A defective draft arrangement could
cause the draft system to malfunction
which, in turn, could result in the train
breaking in two.

FRA also agrees that free slack in a
draft gear does not constitute an
imminent safety hazard. Unlike a draft
gear that is not secured or is missing
support, free slack in a draft gear does
not create an imminent danger of train
separation. Therefore, FRA has included
in § 215.127 of this final rule, a provision
requiring that a car be taken out of
service if it has a defective draft
arrangement including a broken yoke, a
missing or broken follower plate, or an
inoperable draft gear.
Prohibited and Restricted Equipment

Subpart C is being revised In the final
rule. The two lists of components and
other factors that preclude a freight car
from being used without prior FRA
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approval are being consolidated into a
single list. In addition, the one-wear, 70-
ton Southern (ABEX) U1. cast steel
wheels that were ordered removed from
all cars by.FRA Emergency Order No. 7
have been added to the list of restricted
components. Finally, some of the
procedural and policy guidelines
governing requests for FRA approval
have been deleted as surplusage since
they are also contained in the FRA
Rules of Practice (49 CFR Part 211).

Civi Penaity Policy

FRA announced in the preamble
accompanying the proposed standards
that the final rule would include a
revised penalty schedule equating the
amount of penalties to be assessed with
.the nature and degree of violations.

Several commenters suggested that
fines currently being assessed should be
lessened. Others approved of having the
amount of the penalty reflect the
seriousness of the violation. Rail unions
stated that larger fines should be
imposed to encourage compliance with
the new standards. According to the
unions, the railroads simply write off the
current fines as an operating expense.
. Regarding the amount of fines

assessed, FRA wishes to point out that
its discretion is limited by the provisions
of the Federal Railroad Safety Act, as
amended. Section 209 of the Act (45
U.S.C. 438] provides* that penalties for
violations of rules and regulations shall
be not less than $250 or more-than
$2,500.

The purpose of civil penalties is to
promote future compliance with the
regulations. Existing penalty levels
under the stdndards replaced by this
final rule have proven'inadequate to
produce significant impacts on the
compliance records of many railroads.
Further, because FRA can discover and
process only a small'fraction of all
violations that occur, it is important that
penalties actually assessed be
substantial. Finally, the defects defined
in the rule aie all of a serious nature,
while some of the defects under the
current regulations involve the failure to.
undertake preventive maintenance.

Therefore, Appendix B of the final
rule-prescribes substantial penalties for
violations of the standards. Where
gradations of noncompliance could be
described in objective terms,
appropriate distinctions have been
made in the penalty levels. In general, -
the highest penalties have been reserved
for conditions which have contributed
significantly to the tiain accident rate
and for conditions which, although
infrequent in incidence, clearly present a
high probability of derailment.

The railroads exercise control over
the level of compliance with freight car
safety standards through their
determination.of repair points,
deployment of car inspectors, and
management of car rehabilitation
programs. Under these circumstances,
basing a violation on knowledge of the
defective condition encourages
ignorance and neglect. It is FRA's
experience that the knowledge
requirement (§ 215.7) of the current
standards has had that effect. Thus, It
has been necessary to adopt a rule of
strict liability for violations of the
revised standaids.

Moreover, higher penalties are
provided where the circumstances
indicate violations to be intentional. An
intentional violation is the knowing and
willful failure of a railroad to comply
with the provisions of this final rule. The
knowledge required for an intentional
violation is knowledge of the facts
constituting the violation. Knowledge of
the regulations Is presumed by law.
There are two instances that are prao
facie evidence that a violation was
knowing and willfutl: first, evidence that
a violation has been committed or has
been allowed to continue after an FRA
or State inspector has provided the
railroad notification of a deviation from
the requirements of the standards; and
second, where any repair has been
made to the freight car component in
question, but that component was not
brought into full compliance with the
standards.

Under the penalty schedule, the
freight car (as opposed to individual
deviations from the standards of
individual components of the car)
remains" the essential unit of violation.
However, the schedule provides that the
penalties associated with individual
deviations from the standards will be
combinedup to a total of $2,500 if two or
more violative conditions are detected
on a single car.

FRA will assess civil penalties
whenever a freight car Is found to have
been utilized in a way giving rise to a
hazard proscribed by the standards or
whenever the circumstances point to the
likelihood-that a car would be so
utilized, absedt FRA intervention. For
instance, FRA will not hesitate to assess
violations for excessively worn wheels
discovered in inbound trains. The final
rule allows sifficient wear beyond AAR
condemning limits for the wheels to be'
removed before they become defective
under the standards. Similarly, FRA will
not hesitate to'assess *violations with
respect to defective cars returked to
service after having been on a repair
track. Even if a particula defect is of the

kind not likely to cause a derailment in
a low-speed yard movement FRA will
assess a penalty based onthe likelihbod
that a defect not discovered on a repair
track is even less likely to be disdcvered
in a pre-departure inspection. -

In contrast to past custom, FRA will
also assess penalties for defective cars
in any outbound train that is prepared
for departure. FRA (or the pixticipating
State) ivill then provide notification of
the proposed penalty action and
relevant car numbers to the railroad as
soon after completion of the FRA
inspection as a railroad representative
can be located. Merely providing the car
numbers to the railroad without
assessing penalties would transform
FRA and State inspectors into servants
of the railroads. On the other hand,
permitting the trains to run with
defective cars, while a practice
endorsed by the courts as a necessary
measure under other statutes, would
expose the public to hazard
unnecessarily. Thus, FRA will penalize
defects before they give rise to actual
injury.

It should be emphasized that the
above examples are not exhaustive of
the situations in which civil penalty
action may be appropriate. FRA expects
that the railroads, having been relieved
of unnecessary regulatory burdens, will
take whatever action may be necessary
to prevent the development of avoidable
defects and to timely discoverthe
presence of those that may be
unavoidable.

Defect Code
FRA has included in Appendix C of

this final rule a freight car defect code.
The code number generally corresponds
to the section number of each defect
proscribed by the final rule. The purpose
of this code is to establish a universal
language among FRA, States; and the.
railroad industry that will facilitate
communication, recordkeeping, and.
statistical analyses. Railroad personnel
should note that the code may not be
substituted for the description of defects
on bad order tags affixed to cars being
moved for repair under § 215.9.
However, it may be used to supplement
that description.
Reporting Safety, Violations

The Brotherhood of Railway Carmen
asserts that supervisors threaten
employees with dismissal when the
latter attempt to comply with the
existing standards. It favors
development of a means for employees
to report safety violations to FRA
without fear of dismissal. Also, it
c6ritends that employees should be
permitted to refuse to operate unsafe
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equipment without having to worry
about loss of their jobs.

First, FRA wishes to point out that, on
numerous occasions in the past, it has
received reports of alleged safety
violations from railroad employees. FRA
has treated these complaints in strictest
confidence and will continue to do so.
However, FRA believes that the
establishment of a formal procedure to
protect employees reporting alleged
violations, or permit employees to refuse
to operate allegedly unsafe equipment,
would result in FRA's becoming
involved in numerous labor-
management disputes. FRA believes that
these disputes should be resolved by the
collective bargaining process.

Caboose Crashworthiness

In the preamble accompanying the
proposed Freight Car Safety Standards,
FRA announced that it is considering
crashworthiness standards aimed at
upgrading the structural integrity of new
caboose cars. Reacting to this approach,
several commenters suggested that the
way to lessen the possibility of injuries
sustained while in a caboose is either to
have the caboose at the middle of the
train or to eliminate it entirely.

FRA is presently conducting tests at
its test center in Pueblo, Colorado to
determine whether it would be
appropriate to propose standards for the
crashworthiness of cabooses. Once all
the test data have been collected and
analyzed, a decision regarding the need
for rulemaking will be made. Therefore,
FRA believes that it would be premature
to discuss possible crashworthiness
standards at this time. However, the
comments submitted concerning this
topic will be retained and considered in
connection with any future rulemaking
action that may be taken.

Comments Beyond Scope of Notice

Several parties submitted comments
that are considered beyond the scope of
the notice of proposed Freight Car
Safety Standards. These included
comments concerning performance,
design, and construction standards for
freight cars, an on-board monitoring
system for bearings, and standards
regulating the loading of open-top freight
cars.

These comments and others
considered beyond the scope of the
notice will be retained and considered,
to the extent applicable, in connection
with future rulemaking proceedings.

Economic Impact

FRA has determined that this
document does not contain a significant
regulation. Therefore, a Regulatory
Analysis under Executive Order 12044 is

not required (E. 0. 12044, 43 FR 12661,
March 24,1978).

However, FRA did prepare a
regulatory evaluation of the proposed
regulation and has revised that
evaluation in light of the comments
received and the changes made in the
final rule, in accordance with DOT
policies for evaluation of regulatory
impacts (Regulatory Policies and
Procedures, 44 FR 11034, February 26,
1979). A copy of each regulatory
evaluation has been placed in the public
docket for this proceeding.

Environmental Impact

On March 16,1979, the FRA published
(44 FR 16062) revised procedures for
insuring full consideration of the
environmental impacts of FRA actions
as required by the National
Environmental Policy Act ("NEPA", 42
U.S.C. 4321 et seq.), the Department of
Transportation Act ("DOT Act", 49
U.S.C. 1651 et seq.], other environmental
statutes, executive orders, and DOT
Order 5610.113.

These FRA procedures require that an
"environmental assessment" be
performed prior to all major FRA
actions. The procedures contain a
provision that enumerates seven criteria
which, if met, demonstrate that a
particular action is not a "major" action
for environmental purposes. These
criteria involve diverse factors,
including environmental
controversiality; the availability of
adequate relocation housing; the
possible inconsistency of the action with
Federal, State, or local law, the possible
adverse impact on natural, cultural,
recreational, or scenic environments; the
use of properties covered by Section 4(f)
of the DOT Act and the possible
increase in traffic congestion.

This amendment meets the seven
criteria that establish an action as a
non-major action. Accordingly, the FRA
has determined that the amendment of
Part 215, Freight Car Safety Standards,
does not constitute a major action
requiring an environmental assessmenL

Effective Date

As stated at the beginning of this
preamble, with the exception of § 215.15,
this final rule becomes effective on
March 1, 1980. However, to the extent
that the final rule imposes new or more
stringent requirements than the current
standards, prior compliance is
authorized and encouraged.

Section 215.15, the periodic inspection
requirement, is effective immediately
.upon publication in the Federal Register.
This section extends the deadline for
accomplishing initial periodic
inspections of freight cars from

December 31, 1979 to June 30, 1980. This
action is being taken to avoid the hiatus
between the current and new deadline
that would otherwise occur. Thus, this
action protects railroads against the
possibility of penalty for those cars that
have not received periodic inspections
as of December 31.

This action imposes no additional
regulatory burden and Is being
accomplished solely to respond to the
problem being encountered by various
railroads in completing the inspection
program within the time constraint of
the current regulatory provision.
Therefore, § 215.15 is not subject to the
thirty day notice requirement and is
effective immediately upon publication.

In consideration of the foregoing, Part
215 (49 CFR Part 215) is revised to read
as follows:
PART 215-RAILROAD FREIGHT CAR

SAFETY STANDARDS

Subpart A-General
Sec.
215.1 Scope of part.
215.3 Application.
215.5 Definitions.
215.7 Prohibited acts.
215.9 Movement of defective cars for repair.
215.11 Designation of qualified persons.
215.13 Predeparture inspection.
215.15 Periodic inspection.
Subpart B-Frelght Car Components
215.101 Scope.
Suspension System
215.103 Defective wheel.
215.105 Defective axle.
215.107 Defective plain bearing box:

general.
215.109 Defective plain bearing box: journal

lubrication system.
215.111 Defective plain bearing.
215.113 Defective plain bearing wedge.
215.115 Defective roller bearing.
215.117 Defective roller bearing adapter.
215.119 Defective freight car truck.
Car Bodies
215.121 Defective car body.
Draft System
215.123 Defective couplers.
215.125 Defective uncoupling device.
215.127 Defective draft arrangement.
215.129 Defective cushioning device.
Subpart C-Restricted Equipment
215.201 Scope.
215.203 Restricted cars.
Subpart D-Stencling
215.301 General.
215.303 Stenciling of restricted cars.
215.305 Stenciling of maintenance-of-way

equipment.
Appendices
Appendix A-Railroad freight car

components.
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Appendix B-Schedule of civil penalties.
Appendix C- freight car standards

defect code.
Authority: Secs. 202 and 209,84 Stat 971

and 975,45 U.S.C. 431 and 438; and Sec.
1.49(n) of the regulations of the Office of the
Secretary of Transportation, 49 CFR 1.49(n).

Subpart A-General

§ 215.1 Scope of part.
This part prescribes minimum Federal

safety standards for railroad freight
cars.

§ 215.3 Application.
(a) Except as provided in paragraphs

(b) and (c) of this section, this part
applies to each railroad freight car in
service on--

(1] Standard gage track of a railroad;
or

(2) Any other standard gage track
while the car is being operated by, or is
otherwise under the control of, a
railroad.

(b) Sections 215.15. and 215.303 of this
part do not apply to any car-

(1) Owned by a Canadian or Mexican
Railroad; and

(2) Having a Canadian or Mexican
reporting mark and car number.

(c) This part does not apply to a
railroad freight car that is-

(1] Operated solely on track inside an
industrial or other non-railroad
installation; or

(2] Used exclusively in dedicated
service as defined in § 215.5(d) of this
part; or

(3) Maintenance-of-way equipment
(including self-propelled maintenance-
of-way equipment) if that equipment is
not used in revenue service and is
stenciled in accordance with § 215.305
of this part.

§ 215.5 Definitions.

As used in this part-
(a) "Break" means a fracture resulting

in complete separation into parts;
(b) "Cracked" means fractured

without complete separation into parts,
except that castings with shrinkage
cracks or hot tears that do not
significantly diminish the strength of the
member are not considered to be"cracked"t -

(c) "Railroad freight car" means a car
designed to carry freight, or railroad
personnel, by rail and includes a-'

(1) Box car;,
(2) Refrigerator car;
(3) Ventilator car;,
(4) Stock car;
(5) Gondola car;
(6) Hopper car;
(7) Flat car;,
(8) Special car;,
(9) Caboose car;,

(10) Tank car;, and
(11) Yard car.
(d) "Dedicated Service" means the

exclusive assignment of cars to the
transportation of freight between
specified points under the following
conditions:

(1) The cars are operated-
(I) Primarily on track that Is inside an

industrial or other non-railroad
installation; and

(ii) Only occasionally over track of a
railroad;

(2) The cars are not operated-
(I) At speeds of more than 15 miles per

hour;, and
(ii) Over track of a railroad-
(A) For more than 30 miles in one

direction; or
(B) On a round trip of more than 60

miles;
(3) The cars are not freely

interchanged among railroads;
(4) The words "Dedicated Service" are

stenciled, or otherwise displayed, in
clearly legible letters on each side of the
car body,

(5) The cars have been examined and
found safe to operate in dedicated
service; and

(6) The railroad must-
(i) Notify the FRA in writing that the

cars are to be operated in dedicated
service;

(ii) Identify in that notice-
(A) The railroads affected.
(B) The number and type of cars

involved;
(C) The commodities being carried;-

and
(D) The territorial and speed limits

within which the cars will be operated;
and

(iii) File the notice required by this
paragraph not less than 30 days before
the cars operate in dedicated service;

(e) "In service" when used in
connection with a railroad freight car,
means each railroad freight car subject
to this part unless the car-

(1) Has a "bad order" or "home shop
for repairs" tag or card containing the
prescribed information attached to each
side of the car and is being handled in
accordance with § 215.9 of this part;

(2) Is in a repair shop or on a repair
trackl or

(3] Is on a storage track and Is empty.
(f) "Railroad" means common carrier

by railroad.
(g) "State inspector" means an

inspector who Is participating in
investigative and surveillance activities
under section 206 of the Federal
Railroad Safety Act of 1970 (45 U.S.C.
435).

§215.7 Prohibited acts.
A railroad is subject to a penalty, as

provided in Appendix C of this part, if it
falls to comply with any provision of
this part

§ 215.9 Movement of defective cars for
repair.

(a) A railroad freight car which has
any component described as defective
in this part may be moved to another
location for repair only after the railroad
has complied with the following:

(1) A person designated under § 215.11
shall determine-

(I) That It is safe to move the car;, and
(ii) The maximum speed and other

restrictions necessary for safely
conducting the movement;

(2)(i) The person in charge of the train
In which the car is to be moved shall be
notified in writing and Inform all other
crew members of the presence of the
defective car and the maximum speed
and other restrictions determined under
paragraph (a)(1)(ii) of this section.

(ii) A copy of the tag or card described
in paragraph (a)(3) of this section may
be used to provide the notification
required by paragraph (a)(2)(i) of this
section.

(3) A tag or card bearing the words
"bad order" or "home shop for repairs"
and containing the following
information, shall be securely attached
to each side of the car-

(i) The reporting mark and car
number;,

(1i) The name of the inspecting
railroad;

(ill) The inspection location and date;,
(iv) The nature of each defect;
(v) Movement restrictions;
(vi) The destination for shopping or

repair;, and
(vii) The signature of a person

designated under § 215.11.
(b][i) The tag or card required by

paragraph (a)(3) of this section may only
be removed from the car by a person
designated under § 215.11 of this part.

(ii) A record or copy of each tag or
card attached to or removed from a car
shall be retained for 90 days and, upon
request, shall be made available within
15 calendar days for inspection by FRA
or State inspectors.

(ii) Each tag or card removed from a
car shall contain a notification stating
the date, location, reason for its
removal, and the signature of the person
who removed it from the car. These
recordkseping requirements have been
approved by the Office of Management
and Budget in accordance with the
Federal Reports Act of 1942.

Cc) Movement of a freight car under
paragraph (a) of this section may be
made only for the purpose of effecting

..... -- I 11 I n
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repairs. If the car is empty, it may not be
placed for loading. If the car is loaded, it
may not be placed for unloading unless
unloading is consistent with
determinations made and restrictions
Imposed under paragraph (a](1) of this
section and-

(1) The car is consigned for a
destination on the line of haul between
the point where the car was found
defective and the point where repairs
are made; or

(2] Unloading is necessary for the safe
repair of the car.

§ 215.11 Designation of qualified persons.
(a)(1) Each railroad that operates

railroad freight cars to which this part
applies shall designate persons qualified
to inspect railroad freight cars for
defects prescribed by this part.

(2) Each person designated under
paragraph (a)(1) of this section shall
have demonstrated to the railroad a
knowledge and ability to inspect
railroad freight cars for compliance with
the requirements of this part.

(b) With respect to designations under
paragraph (a] of this section, each
railroad shall maintain written records
of-

(1) Each designation in effect, and
(2) The basis for each designation.

§ 215.13 Predeparture inspection.
At each location where a freight car is

placed in a train, the freight car shall be
inspected for compliance with the
requirements of this part by a qualified
person designated under § 215.11 of this
part before the train departs that
location. This inspection may be made
before or after the car is placed in the
train.

§ 215.15 Periodic Inspection.
(a] After June 30, 1980, a railroad may

not place or continue in service a freight
car that has not received an initial
periodic inspection in accordance with
49 CFR § 215.25, as in effect on October
6, 1976 (41 FR 44044], unless-

(1) The car is a high utilization car
built or reconditioned after December
31, 1977; or

(2) The car is a non-high utilization
car built or reconditioned after
December 31, 1971.

(b) A freight car that has received an
initial periodic inspection under
paragraph (a] of this section shall be
stenciled to so indicate in accordance
with 49 CFR § 215.11 and Appendix C of
this part, as in effect on October 6, 1976
(41 FR 44044). This stenciling need not
be retained on the car after June 30,
1981.

(c) As used in this section, "high
utilization car" means a car-

(1] Specifically equipped to carry
trucks, automobiles, containers, trailers,
or removable trailer bodies for the
transportation of freight; or

(2] Assigned to a train that operates in
a continuous round trip cycle between
the same two points.

Subpart B-Freight Car Components

§ 215.101 Scope.
This subpart contains safety

requirements prohibiting a railroad from
placing or continuing in service a freight
car that has certain defective
components.

Suspension System

§ 215.103 Defective wheel.
A railroad may not place or continue

in service a car, if-
(a) A wheel flange on the car is worn

to a thickness of % of an inch, or less, at
a point % of an inch above the tread of
the wheel;

(b] The height of a wheel flange on the
car, from the tread to the top of the
flange, is 12 inches, or more;

(c] The thickness of a rim of a wheel
on the car is I Via of an inch, or less;

(d] A wheel rim, flange, plate, or hub
area on the car has a crack or break;

(e) A wheel on the car has a chip or
gouge in the flange that is 11/2 inches in
length and 2 inch in width, or more;

(f] A wheel on the car has-
(1) A slid flat or shelled spot that is

more than 22 inches in length; or
(2] Two adjoining flat or shelled spots

each of which is more than two inches
in length;

(g) A wheel on the car shows evidence
of being loose such as oil seepage on the
back hub or back plate;

(h) A wheel on the car shows signs of
having been overheated as evidenced by
a reddish brown discoloration on the
front or back face of the rim, that
extends more than four inches into the
plate area measured from the bottom of
the back face of the rim; or

(i) A wheel on the car has been
welded unless the car is being moved
for repair in accordance with § 215.9 of
this part.

§ 215.105 Defective axle.
A railroad may not place or continue

in service a car, if-
(a) An axle on the car has a crack or

is broken;
(b) An axle on the car has a gouge in

the surface that is-
(1] Between the wheel seats; and
(2) More than one-eighth inch in

depth;
Cc) An axle on the car, used in

conjunction with a plain bearing, has an
end collar that is broken or cracked;

(d) A journal on the car shows
evidence of overheating, as evidenced
by a pronounced blue black
discoloration; or

(e) The surface of the plain bearing
journal on the axle, or the fillet on the
axle, has-

(1] A ridge;
(2] A depression;
(3] A circumferential score;'
(4] Corrugation;
(5) A scratch;
(6] A continuous streak;
(7] Pitting;
(8) Rust; or
(9] Etching.

§ 215.107 Defective plain bearing box:
General.

A railroad may not place or continue
in service a car, if the car has-

(a) A plain bearing box that does not
contain visible free oil;

(b] A plain bearing box lid that is
missing, broken, or open except to
receive servicing; or*

(c] A plain bearing box containing
foreign matter, such as dirt, sand, or coal
dust, that can reasonably be expected
to-

(1) Damage the bearing; or
(2) Have a detrimental effect on the

lubrication of the journal and the
bearings.

§ 215.109 Defective plain bearing box:
Journal lubrication system.

A railroad may not place or continue
in service a car, if the car has a plain
bearing box with a lubricating pad
that-

(a) Has a tear extending half the
length or width of the pad, or more;

(b] Shows evidence of having been
scorched, burned, or glazed;

(c) Contains decaying or deteriorated
fabric that impairs proper lubrication of
the pad;

(d) Has-
(1) An exposed center core (except by

desigh]; or
(2] Metal parts contacting the journal;

or
(e) Is-
(1) Missing; or
(2) Not in contact with the journal.

§ 215.111 Defective plain bearing.
A railroad may not place or continue

in service a car, if the car has a plain
bearing-

(a) That is missing, cracked, or
broken;

(b) On which the bearing liner-
(1) Is loose; or
(2] Has a broken out piece; or
(c) That shows signs of having been

overheated, as evidenced by-
(1] Melted babbitt;
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(2) Smoke from hot oil; or
(3) Journal surface damage.

§215.113 Defective plain bearing wedge.
A railroad may not place or continue

in service a car. if a plain bearing wedge
on that car is-

(a) Missing;
(b) Cracked.
(c) Broken; or
{dJ Not located in its design position.

§ 215.115 Defective roller bearing.
{a) A railroad may not place or

continue in service a car. if the carhas-
(1) A roller bearing that shows signs

of having been overheated as evidenced
by-

(i) Discoloration; or
fii) Other telltale signs of overheating

such as damage to the seal or distortion
of any bearing component;

(2) A roller bearing with a-
[i) Loose or missing cap screw; or
(ii) Broken, missing, or improperly

applied cap screw lock; or
(3) A roller bearing-with a seal that is

loose or damaged, or permits leakage of
lubricant in clearly formed droplets.

(b)(1) A railroad may not continue in
service a car that has a roller bearing
whose truck was involved in a
derailment unless the bearing has been
inspected and tested by-

(A) Visual examination to determine
whether it shows any sign of damage;
and

(B) Spinning freely its wheel set to
determine whether the bearing makes
any unusual noise.

(2) The roller bearing shall be
disassembled from the axle and
inspected internally if-

(A) It shows any external sign of
damage;

(B) It makes any unusual noise when
its wheel set is spun freely;

(C) Its truck was involved in a
derailment at a speed of more than 10
miles per hour; or

(D) Its truck was dragged on the
ground for more than 200 feet.

(3) Each defective roller bearing shall
be repaired or replaced before the car is
placed back in service.

§ 215.117 Defective roller bearing adapter.
A railroad may not place or continue

in service a car, if the car has a roller
bearing adapter that is-

(a) Cracked or broken;
(b) Not in its design position; or
(c) Aorn on the crown of the adapter

to the extent that the frame bears on the
relief portion of the adapter, as shown in
the figure below (see figure 1).

§ 215.119 Defective freight car truck.
A railroad may not place or continue

in service a car, if the car has-
(a) A side frame or bolster that-
(1) Is broken; or
(2) Has a crack of Y4 of an inch or

more in the transverse direction on a
tension member.

(b) A truck equipped with a snubbing

device that is ineffective, as evidenced
by-

(1) A snubbing friction element that is
worn beyond a wear indicator,

(2) A snubber wear plate that is loose,
missing (except by design). or worn
through;

(3) A broken or missing snubber
activating spring; or

FIGURE 1

(4) Snubber unit that is broken, or in
the case of hydraulic units, is broken or
leaking clearly formed droplets of oil or
other fluid.

(c) A side bearing in any of the
following conditions:

(1) Part of the side bearing assembly
is missing or broken;

(2) The bearings at one end of the car.
on both sides, are in contact with the
body bolster (except by design);

(3) The bearings at one end of the car
have a total clearance from the body
bolster of more than % of an inch; or

(4) At diagonally opposite sides of the
car, the bearings have a total clearance
from the body bolsters of more than
of an inch;

(d) Truck springs-
(1) That do not maintain travel or

load;
(2) That are compressed solid; or
(3) More than one outer spring of

which is broken, or missing, in any
spring cluster.

(e) Interferencebetween the truck
bolster and the center plate that
prevents proper truck rotations; or
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(f) Brake beam shelf support worn so
excessively that it does not support the
brake beam.

Car Bodies

§ 215.121 Defective car body.
A railroad may not place or continue

in service a car, if-
(a) Any portion of the car body, truck,

or their appurtenances (except wheels)
has less than a 2V inch clearance from
the top of rail;

(b) The car center sill is-
(1) Broken;
(2) Cracked more than 6 inches; or
(3) Permanently bent or buckled more

than 2/2 inches in any six foot length;
(c) The car has a coupler carrier that

is-
(1) Broken;
(2) Missing;
(3] Non-resilient and the coupler has a

type F head.
(d) After (six months after the

effective date of this final rule), the car
is a box car and its side doors are not
equipped with operative safety hangers,
or the equivalent, to prevent the doors
from becoming disengaged;

(e) The car has a center plate-
(1] That is not properly secured;
(2) Any portion of which is missing; or
(3) That is broken; or
(4) That has two or more cracks

through its cross section (thickness] at
the edge of the plate that extend to the
portion of the plate that is obstructed
from view while the truck is in place; or

(f0 The car has a broken sidesill,
crossbearer, or body bolster.

Draft System

§ 215.123 Defective couplers.
A railroad may not place or continue

in service a car, if-
(a) The car is equipped with a coupler

shank that is bent out of alignment to
the extent that the coupler will not
couple automatically with the adjacent
car;

(b) The car has a coupler that has a
crack in the highly stressed junction
area of the shank and head as shown in
the figure below (see figure 2).

(c) The car has a coupler knuckle that
is broken or cracked on the inside
pulling face of the knuckle.

(d) The car has a knuckle pin or
knuckle thrower that is-

(1) Missing; or
(2) Inoperative; or
(e) The car has a coupler retainer pin

lock that is-

Figui
(1) Missing; or
(2) Broken; or
(f) The car has a coupler with any of

the following conditions:
(1) The locklift is inoperative;
(2) The coupler assembly does not

have anticreep protection to prevent
unintentional unlocking of the coupler
lock; or.

(3) The coupler lock is-
(i) Missing;
(ii) Inoperative;
(iii) Bent;
(iv) Cracked; or
(v) Broken.

§ 215.125 Defective uncoupling device.
A railroad may not place or continue

in service a car, if the car has an
uncoupling device without sufficient

vertical and lateral clearance to
prevent-

(a] Fouling on curves; or
(b) Unintentional uncouplings.

§215.127 Defective draft arrangement
A railroad may not place or continue

in service a car, if-
(a) The car has a draft gear that Is

inoperative;
(b) Tlfe car has a broken yoke;
(c) An end of car cushioning unit Is-
(1) Leaking clearly formed droplets; or
(2) Inoperative;
(d) A vertical coupler pin retainer

plate-
(1) Is missing (except by design; or
(2) Has a missing fastener,

; 'V'J
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(e)nThe car has a-draft key, or draft
-key retainer, that is--

(1) Inoperative; or
(2) Missing, or
(f) The car has a missing or broken

follower plate.

§ 215.129 Defective cushioning device.
A railroad may not place or continue

in service a car if it has a-cushioning
device that is;-

(a) Broken:
(b) Inoperative; or
(c) Missing a part-

unless its sliding components have been
effectively immobilized.

Subpart C-Restricteed Equipment

§215.201 Sc
This subpart contains requirements

reshicting the -use of certain railroad
freight cars.

215.203 Restricted cars.
(a) This section restricts the operation

of any railroad freight car that is-
(1) More than 50 years old, measured

from the date of original construction;(2) Equipped with-any design or type
component listed in Appendix A to this

-part or
(3) Equipped with a Duryea

underframe constructed before April 1,
1950, except for a caboose which is
operated as the last car in a train.

(b) A railroad may not place or
continue in service a railroad freight car
described in paragraph (a) of this
sectiom except under conditions
approved by the Federal Railroad
Administrator.
(c) A railroad may petition the

Administrator to continue in service a
car described in paragraph (a) of this
section. Each petition shall be

(1) Be submitted not less than S0 days
before the car is to be operated;

(2) Be submitted in triplicate; and
(3) State or describe the folloving:
(i) The name and principal business

address of the petitioning railroad.
(ii) The name and address of the

entity that controls the operation and
maintenance of the car involved.

(iii) The number, type, capacity,
reporting marks, and car numbers of the
cars, their condition, status, and age
measured from the date of original
construction.

[iv) The design. type component, or
other item that causes the car to be
restricted.

(v) The maximum load the cars would
carry.

[vi) The maximum speed at which the
cars would beoperated.

(vii) That each car has been examined
and fobnd to be safe-to operate under -
the conditions set forth in the-petition.

(viii) The territorial limits within
which the cars are to be operated and
the name of each railroad that will
receive the cars in interchange.

Subpart D-Stenciling

_§215.301 General.
The railroad or private car owner

reporting mark, the car number, and
built date shall be stenciled, or
otherwise displayed. In dearly legible
letters and numbers not less than seven
inches high, except those of the built
date which shall not be less than one
inch high-

(a) On each side of each railroad
freight car body; and

(b) In the case of a tank car, in any
location that is visible to a person
walking at track level beside the car.

§215.303 Stenciling of restricted cars.
(a) Each restricted railroad freight car

that is described in § 215.205(a) of this
part shall be stenciled, or marked-

(1) In clearly legible letters; and
(2) In accordance with paragraphs (b)

and (c) of this section.
(b) The letter "R" shall be-
(1) Placed immediately below or to the

right of the car number,
(2) The same color as the reporting

mark;, and
(3) The same size as the reporting

mark.
(c) The following terms, to the extent

needed to completely indicate the basis
for the restricted operation of the car,
shall be placed on the car following the
symbol "R" in letters not less than one
inch high:

(1) Age.
(2) Coupler.
(3) Draft.
(4) Bearings.
(5) Truck.
(6) Underframe.
(7) Wheels.
(8) Yoke.

§215.305 Stenciling of maintenance-of-
way equipment

(a) Maintenance-of-way equipment
(including self-propelled maintenance-
of-way equipment) described in
§ 215.3(c)(3) shall be stenciled, or
marked-

(1) In clearly legible letters; and
(2) In accordance vith paragraph (b)

of this section.
(b) The letters "MW' must be-
(1) Placed adjacent to the car number

on each side of the car;, and
.(2) The same size as the reporting

mark.
Appendix A-Railroad Freight Car
Components

st of components whose use is restricted
by § 215203 of this part.-

A. Air brakes:
The "IC' type.

B. Axles:.
1. Former AAR alternate standard tubular

type.
2. Axle with letters "RJ" stamped on the

end or the journal.
C. Couplers:

1. AAR type "I)". top or bottom operated.
2. AAR type "L" with 5" by 7- shank.

D. Draft arrangement
1. Miner FR-16 and FR-19-F draft gears. -
2. Fadmv draft attachment.

E. Plain journal bearings:
Cartridge type.

F. Roller bearings:
1. Nippon Sieko Kabushiki Kaish [NSK)

size 63" by IZ' (marked "AAR 11").
2. Hyatt cylindrical bearing, all sizes

(marked "AAR Z1.
3. SKF "Pisgybacker" spherical roller, size.

6" by 11" (marked"AAR 7-).
G. Trucks:

1. Arch bar type.
2. Truck with cast steel pedestal side

frame, short wheel base, and no bolster..
H. Truck bolste,.

2-Abolster with one of the following -

pattern numbers listed according to
manufacturer.

Vrecrm ter.*
A.S.F. (S el ns cre cr

21193- 05234 1458 CS-184.
1463

21183-N - 8 50523 1471 CS-611.
SO 7078

21C43-C- 8 7076-A
ZZ056-E - 007115

2. Bolster cast before 1927.
3. Bolster without an Identification mark or

pattern number.
1. 1. Truck side frames:

A side frame with one of the following
pattern numbers listed according to
manufacturer.

A.S.F. IUaona Sucker 0cmin&
ca_gs

77, 33793-18 3-1776' Tr5100
7323 F-420

Juft 1941).

P~AM-Nn ezten- cartacfat
Sled SnarI stael dorf ved

beundr

31673 42-CS-1SO Ur456 26555
4-1662
3-1674 4WS
4-2045 4770
12297 4942
12M22 5220
212S3 534

6204.0
S364-E
511-A

6577-A

2. Side frame cast before 1927.
3. Side frame without an identification

mark or pattern number
4. Side frame with an "17, ". or "'"

section compression or tension member.
I. Wheels:

1. Cast iron wheel..
2. Cast steel wheel marked "AAR X-2.

Federal Registar / Vol. 44,
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3. Southern cast steel wheel manufactured Appendix B--Schedule of Civil Penalties -Cont'd Appendix B--Schedule of Civil Penaitles-Cont'd
before May 7, 1958.

4. Griffin, three-riser cast steel wheel, ball
rim design, 70-ton capacity.

5. Griffin, three-riser cast steel wheel, two-
wear, 70- and 50-ton capacity, 33 inch,
(marked X-5 or CS-2).

6. Wrought steel wheel manufactured
before 1927, as indicated by marking on
wheel.

7. Cast steel wheel marked AAR X-4.
8. Davis cast steel wheel.
9. One-wear, 70-ton Southern (ABEX) U1

cast steel wheels dated May 7, 1958 through
December 31, 1969.

A. Wheels dated May 7, 1958, to January
1, 1964, are marked with the symbol "70T"
cast on the back of the wheel plate; they are
not marked "U-i."

B. Wheels dated January 1, 1964 through
December 31, 1969, are marked with the
symbols "CJ-33" and 1"U-11" or "70T" and "U-
I" cast on the back of the wheel plate.
K. Yokes:

1. Riveted type.
2. Keyless type.
3. Vertical key type.

Appendix B-Schedule of Civil Penalties'

Intentional
Violation violation'

Subpart A-General
§ 215.9 Movement for repair

(a), (c) ....................... $ 0= SO(=
(b) ....................... . 1,000 1,000

§ 2157 11 Designation of quaried
persons ............. ....... 500 1,000

§ 27.13 Pre-departure inspection 500 1,000
§ 215 15 Perdic nspection .......... 1,000 1,000

Subpart B-Freight Car
Components
§215103 Detective wheel

(a) Flange thickness of:
a '" or loss but more than

/" . ................ 1,500 2,000
(1n 1% " or le s ................... 2,000 2,500

(b) Flange height of:
(1) 1 " or greater but less

than 1%".......... 1,500 2,000
()I%" or more .............. 2,000 2,500

(c) Rim thickness of.
(i) ' Vo" or less but more

than %" ......... ...... 1,500 2,000
(iI) %" or less ....... . ... 2.000 2,500

(d)-
(Q Crack of less than 1". ....... 1,250 1.750
() Crack of or more....- 2,000 2,500
(ii) Break ............................. 2,500 2,600

(a) Chip or gouge in flange of:
(i) 1' or more but less than

1%" in length; and - or
more but less than %" in
width ... ............................ 1,000 1,500

(4) 1%" or more In length; or
%" or more inwidth 1,500 2,000

() Slid flat or shelled spot(s):
(1) (i) One spot more than

2W. but less than 3". In
length 750 1.000

(0i) One spot 3" or more in
length ................. 1,500 2,000

(2) () Two adjoining spots
each of which is more than
2", but less than 2 ", in
length 1,000 1,500

(h) Two adjoining spots both
of which are at least 2" In
lenglt, if either spot is
2 ". or more In length._ 1,500 2,000

() . ......... 1.000 1,500
(h) Overheated; discoloration

extending:
0) More than 4" but less than

4 ". ............ 750 1,260
(Ni) 4 " or more .... 1,250 1.750

(1) ........................ 1,000 1.s00

Intentional
Violation violation'

Intentional
Violation violation,

§ 215.105 Defective axle § 215. 725 Defective uncoupling
(a)-- device ........................................ 1,000 1,500

ii Crack of 1" or less ........... 1,000 1,500 § 215.127 Defective draft
nu Crack of more than 1".. 1,500 2,000 arrangement
(Ci) Break or visible (a). (b) ............. ..... ..... 1,000 1.500

separation of metal at any (c) ............................................. 1,000 2.000
crack 2,000 2,500 (d) ................... U......... 1250 1,760

(b) 750 1.250 (e), (I) ........................................ 1,000 1,500
(c). (d) ..........----- 1,000 1,500 215.129 Defective cushioning

............... 500 1,000 devico .......... 1,000 1,500
§ 215.107 Defective plain beaing Subpart C-Restricted Equpment

box: general § 215.203 Resti caes ------- 1,500 2.500
(a)- Subpart D-Stenciing

(1) No visible free l 750 1,250 § 215.301 General ..... .... 600 1.000
(i Lubricating pad dry (no §215.303 Stencling of resticted

expression of oil observed cars............................... 500 1.000
when pad Is compressed).. 2000 2,500 §215.305 Stencling of

(b), (c) ............. 1,000 1.500 maintenance-of-way equipment. () ()
§ 215.109 Defective plain bearing

box:journal lubrication system
(a), (b), (c) ...... 500 1,000 Note on multiple volationr When two or more violations of
(d) .5...... 500 1.000 these regulations are discovered with respect to a single
(a) ..................... ...... 2,000 2.500 freight car that is placed or continued In sorvice by a railroad,

§ 215.111 Defectivem pn bearing the appropriate penalties set forth above are aggregated up
(a) ... 1000 1,00 to a maximum of $2.500 per day. For example, a railroad that
(b) . ..... 750 1,500 continued a car In service with a missing sde bearing assm.
(c) .............. 1,000 1,500 bly ($2,000) and no visible free oil In a plain journal box

§25.113Defectiveplin bearing ($750) would be tabl to e penalty of $2,500.
wedge 'Section 209 of the Federal Ralioad Safety Act of 1070
(a) ........... 1.000 1,500 (45 U.S.C. 438) requires the Secretary of Transportation to
(b), (c) 500 1,000 'Include In, or make applicable to, any railtoad safety rule,
(d) . ..... 1,000 1,500 regulation, order, or standard Issued undrr this title a civil

§ 215.115 Defective roller bearing penalty for violation thereof ... In such amount, not loss
(a)-(1) ............. 1,750 2.500 than $250 nor more than $2500, as he doorma reasonable."
(2) (i) Cap screws loose or Each day of violation constitutes a separate ollenso.

mESsing: 'For purposes of this schedule, an Intentional violation is
one cap screw 1,000 1,500 the knowing end willful failure of a railroad to comply with the
two or three cap screws.-.- 1,500 2,000 provisions of this par. The knowledge roquilrd for an Ion.
(Hi) Cap screw lock broken, tional violation Is knowledge of the facts constitutng the Viola.

missing or improperly lon. Knowledge of the regulations s presumed by law. EvI.
epp t. d 500 1,000 dence that a violation has been committed or has been al-

1.000 1,500 towed to continue after an FRA or State Inspector has pro.
(b)-1) ------.-..-..-.-......--.-------- 750 1,000 vided the railroad notification of a deviation from the require-

S..... 1,000 1,500 ment of this part Is prima fade evidence that the violation
(3) ......... ...... 2,000 2,500 was knowing and willful. Evidence that a repair has been

§ 215117 Defective roller bearing made to a freight car component but that component was not
adapter brought Into full compriance with the standards is prima fade
(a) . 1,000 1,500 evidence that the violation was knowing end willful
( b. 1.500 2,000 'Failure to observe any condition for movement sot forth In
(c) 1,000 1,6W paragraphs (a) and (c) of 1215.9 will deprive the railroad of

§ 215119 Defective freight car the exception and make the railroad liable for penalty under
truck Sections 215.103 through 215.129.

( (2000 2,500 'MaIntenance-ol-way equipment not stenciled In accord-
(2) Side frame or bolster with ance with § 215.305 Is subject to at requroments of this part.

crack of See § 215.3(c)(3).
0i V" or more, but less than

1"..___ _ 1,000 1,500
(4) 1" or more re......... 1,500 2,000

(b) ......... ... . ..... 1,000 1500 Appendix C-FRA Freight Car
(c) Side bearing(s): Standards Defect Code
(1), ( 2) 2,000 2500
(3), (4) Total clearance at one The following defect code has been

end or at diagonally opposite established for use by FRA and State
a es of: inspectors to report defects observed during(i1 More than % " but not

more than 1......... 750 1250 inspection of freight cars. The purpose of the
(5) More than 1" .. 150 2,000 code is to establish a uniform language

(d,--1 1,000 1,500 among FRA, States, and the railroad Industry
( 2) 1,500 that will facilitate conmunication,
(3) Outer truck springs broken

or missing: recordkeeping, and statistical analyses. The
a Two outer springs 1,500 2,000 code may not be substituted for the(Ii Thre or mnore outer

sp l .r... . 2,500 2o50e description of defects on bad order tags
( e. 2,000 2,500 affixed to cars being moved for repair under
(. 1,000 1,500 § 215.9. However, it may be used to

§215.121 Defective car body supplement that description.
1.000 1,500

(1))-()1,600 40O0O index
(2), (3) .. __. ... .. 1.000 1,600
(c). (d') ...... .... 1.000 1,500 General

e) .................. 2,000 2,500
...... .. 1,250 1.500 215.009 Improper Movement of Dofective

(3)......... .... 1,000 1,50D Cars.(0 ..... ...... ........ 1,000 1 ,5ee215.123 Defective couplrs 215.011 Designation of Qualified Persons.

(a). 50O 1,000 215.013 Failure to Perform a Pro-departure
-).................. 1.000 1.500 Inspection.

............... 1.000 1.500 215.015 Failure to Complete Initial Periodic

(e) ..................... 750 1,000 Inspection as Required.
( 1.00 2,000
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Freight Car Components

Suspension System
215.103 Defective WheeL
215.105 Defective Axle.
215.107 Defective Plain Bearing Box:

General.
215.109 Defective Plain Bearing Box: Journal

Lubrication System.
215.111 Defective Plain Bearing.
215.113 Defective Plain Bearing Wedge.
215.115 Defective Roller Bearing.
215.117 Defective Roller Bearing Adapter.
215.119 Defective Freight Car Truck.

Car Bodies
215.121 Defective Car Body.

Draft System
215.123 Defective Couplers.
215.125 Defective Uncoupling Device.
215.127 Defective Draft Arrangement.
215.129 Defective Cushioning Device.

Rest rcted Equpment
215.203 Restricted Cars.

Stenching <
215.301 Improper Stenciling.
215.303 Improper Stenciling of Restricted

Cars.
215.305 Improper Stenciling of Maintenance-

of-Way Equipr~dnt.

DearcTptioh of Defects
215.009 Failure to meet conditibns-for

movement of defective cars for repairs.
215.011 - Designation of Qualified Persons.

(A)[1) Railroad fails to designate persons
qualified to inspect freight cars;

(2) Persons designated does not have
knowledge and ability to inspect freight
cars-for compliance with the
requirements of this part.

'(B) Railroad fails to maintain written
record oh

(1) Each designation in effect;
(2) The basisfor this designation.

215.013 Failure to perform pre-departure
inspection.

215.015 Periodic Inspection.-
(A) Railroad fails to perform the periodic

inspection as required by June 30,1980
on:

(1) High utilization car built prior to
December31, 1977;

(2) Non-high utilization car built prior to
December 31,1971;

(B) A freight'car imprbperly stenciled for
periodic inspection. ,

215.103. Defective Wheel
(A)(1) Flanges 7/s" or liss at %" above the

tread.
(2) Flanges 1 e" or less at %" above the

tread;
(3) Flanges %" or less at %" above the

tread;
(B)(1) Flange is 1 2" or more from the tread

to top of flange;
(2) Flange is 1%' or more from the tread to

top of flange;
(3) Flange is I%".
(C)(1) Rim thickness is ',Via" or less;
(2) Rim thickness is %" or less;
(3) Rim thickness is Y16" or less;
(D) Wheel cracked or broken in: (1) rim. (2)

flange, (3) plate or (4) hub area.

(E) Wheel chip or gouge in flange:
(1) 1 " length and " In width or more;
(2) 1%" length and %" in width or more;
(3) 1-" in length and " In width or more.
(F) Wheel has slid flat spot or shelled spot
(1) 2 " in length or more;,
(2) Has two adjoining flat spots each of

which is 2" in length or greater,
(3) A single flat spot 3" in length or more;
(4) Has two adjoining flat spots one of

which Is at least 2" in length and the
other is 2V" or greater.

(G) has a loose wheel
(H) Overheated with discoloration

extending- (1) More than 4"; (2) 4 " or
more.

(1) A welded wheel on car that Is not
moving for repairs.

215.105 Defective Axle.
(A) Cracked or broken:
(1) Cracked 1' or less;
(2) Cracked greater than 1";
(3) Broken or cracked with visible

separation of metal.
(B) Gauge between wheel seats more than

" in depth.
(C) Broken or cracked end collar on plain

bearing axle.
(D) Overheated journal.
(E} Surface of plain bearing journal or fillet

has (1) ridge, (2) depression. (3)
circumferential score, (4) corrugation. (5)
scratch. (6) continuous streak, (7) pitting.
(8) rust. (9) etching.

215.107 Defective plain bearing box.
(A] (1) Does not contain visible free oil;-
(2) A journal box with dry pad.
(B) Lid is missing, broken or open except to

receive service.
(C) Box has foreign matter that will damage

bearing or prevent lubrication.
215.109 Defective plain bearing box: journal

lubrication system.
(A] Pad torn half the length or width.
(B) Scorched, burned or glazed.
(C) Contains decaying or deteriorated

fabric.
(D) Has exposed core except by design of

metal parts In contact with journal.
(E)(1) Missing;
(2) Not in contact with journal.

215.111 Defective plain bearing.
(A) Missing, cracked or broken.
(B)(1) Bearing lining is loose;
(2) Broken out piece.
(C) Overheated as evidenced by.
(1) Melted babbit;
(2) Smoke firom hot oil:
(3) Journal surface damaged.

215.113 Defective plain bearing wedge.
(A) Missing.
(B) Cracked.
(C) Broken.
(D) Not located in design position.

215.115 Defective roller bearing.
(A)(1) Overheated;
(2) Loose or missing cap screw;
(3) Roller bearing seal loose or damaged

permitting loss of lubricant;
(4) Two or more missing cap screws.
(B(1) Failure to inspect if involved In

derailment:
(2) Failure to disassemble If required under

this part;
(3) Failur6 to repair or replace defective

roller bearings.

215.117 Defective rollerbearing adapter.
(A) Cracked or broken.
(B) Not In design position.
(C) Worn excessively as shown on Figure 1

in relief portion.
215.119 Defective freight car trucks.

(A)(1) Side frame or bolster broken;
(2) Cracked Va" or more in transverse

direction on tension member.
(3) Cracked 1" or more in transverse

direction on tension member.
(B) Has ineffective snubbing devices. -
(C)(1) Missing or broken side bearing
(2) Side bearing in contact except by

design:
(3) Excessive side bearing clearance alone

end of car;,
(4) Excessive side bearing clearance on

opposite sides at diagonal ends of car.
(1)(1) Has truck springs that will not

maintain travel or load;
(2) Truck springs that are compressed solid;
(3) Has two springs broken in a cluster.
(4) Has three or more springs broken.
(E) Truck bolster and center plate -

interference preventing rotatio.
(F) Has broken beam shelf supports worn

so that shelf will not support beam.
215.121 Defective car body.

(A) Improper clearance-less than 2 "
from top of rail.

(B) Center sill Is:
(1) Broken:
(2) Cracked more than 6";
(3) Bent or buckled more than 2 " in any

6-footlength.
(C) Coupler carrier Is:
(1) Broken:
(2) Missing.
(3) Non-resilient when used with coupler

with F head.
(D) Car door not equipped with operative

safety hangers.
(E) If center plate:
(1) Any portion missing;
(2) Broken or cracked as defined in this

part.
(F) Broken side sills, crossbars or body

bolster.
215.123 Defective couplers.

(A) Coupler shank bent.
(B) Coupler cracked in highly stressed area

of head and shank.
CC) Coupler knuckle broken.
(D) Coupler knuckle pin or knuckle throw:
(1) Missing.
(2) Inoperative.
(E) Coupler retainer pin lock:
(1) Missing;
(2) Broken.
(F](1) Coupler locklift is inoperative:
(2) No anti-creep protection;
(3) Coupler lockis (I) missing. (ihi

Inoperative. (ii) bent. (iv) cracked or (v)
broken.

215.125 Defective uncoupling device.
(A) Fouling on curve.
(B) Unintentional uncoupling.

215.127 Defective draft arrangement.
(A) Draft gear Inoperative.
(B) Broken yoke.
(C) End of car cushioning unit-
(1) Leaking
(2) Inoperative.
(D) Vertical coupler pin retainer plate:
(1) Missing;
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(2) Has missing fastener.
(E) Draft key or key retainer.
(1] Inoperative;
(2) Missing.
(F) Follower plate missing or broken.

215.129 Defective cushioning device unless
effectively immobilized.

(A) Broken.
(B) Inoperative.
(C) Missing parts.

215.203 Operating a restricted car, except
under conditions approved by FRA.

Stenciling

215.301 Failure to stencil car number and
built date on freight car as required.

215.303 Failure to stencil restricted car as
required.

215.305 Failure to stencil maintenance-of-
way equipment as required.

Issued in Washington. D.C. on December
21, 1979.
John M. Sullivan,
Administrator.

[FR Doe. 79-39538 Filed 12-21-79, 11:25 am]
BILUNG CODE 4910-06-M

[Docket No. RSGM-1, Notice No. 3]

49 CFR Part 223

Safety Glazing Standards-
Locomotives, Passenger Cars and
Cabooses

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).
ACTION: Adoption of final rule.

SUMMARY: New Part 223 establishes
minimum safety requirements for glazing
materials in the windows of
locomotives, passenger cars and
cabooses. This Part requires that all
newly built and most existing railroad
equipment have improved safety glazing
materials installed in order to reduce the
risk of death or serious injury resulting
from flying objects, including bullets.
DATES: This regulation is effective on
January 31, 1980.
FOR FURTHER INFORMATION CONTACT

Principal Authors

Principal Program Person: Rolf
Mowatt-Larssen, Office of Standards
and Procedures, Federal Railroad
Administration, Washington, D.C. 20590.
Phone (202) 426-0924. Principal
Attorney: Lawrence I. Wagner, Office of
the Chief Counsel, Federal Railroad
Administration, Washington, D.C. 20590.
Phone (202) 426-8836.
SUPPLEMENTARY INFORMATION:

On October 16, 1978, FRA published a
notice of proposed rulemaking (NPRIv)
proposing to add a new Part 229 to
establish minimum safety requirements
for glazing materials that are to be

installed on the windows of
locomotives, passenger cars and
cabooses (43 FR 47579). The purpose of
the proposed regulation was to reduce
the risk of death or serious injury for
railroad crew members and railroad
passengers from flying objects. This
NPRM was also issued in response to a
joint petition from the Association of
American Railroads (AAR) and the
Railway Labor Executive Association
(RLEA).

Commenters Views
FRA solicited written comments and

views on the proposed regulation and
held a public hearing on November 29,
1978, to obtain oral comments on the
proposal. Written comments were
received from sixteen interested parties
and oral presentations were made by
eight parties at the public hearing. The
commenters generally expressed
support for the proposed rule but
expressed some concern over specific
provisions of the NPRM. However, two
commenters did express doubt about the
need for a regulation on glazing
materials. One of these commenters
noted the poor financial condition of the
railroad industry and indicated that the
magnitude of the safety problem was
not sufficient to warrant a Federal rule
that would necessitate large capital
expenditures by the railroad industry.
The other commenter expressed doubt
that all railroads were experiencing a
sufficiently high level of vandalism to
warrant issuance of a Federal regulation
and suggested that FRA should exclude
from the coverage of the regulation
railroads that do not have a safety
problem in this area.

After reviewing the available data,
FRA believes that a Federal regulation
is needed to protect railroad crew
members and railroad passengers.
Although precise safety data is not
available on this issue, the existing
statistical information confirms the view
of the AAR and the RLEA that a
significant safety hazard exists and
appears to be growing. For example,
FRA data on accidents or incidents
involving persons struck by thrown or
otherwise propelled objects shows that
some 246 people were injured in 1977
and that figure increased to 291 people
in the year 1978. Additionally, data from
the National Railroad Passenger
Corporation (Amtrak) indicates that the
FRA accident report statistics, which
reflect only those instances in which a
person is injured sufficiently to require
at least first-aid treatment, understate
the magnitude of the problem. For
example, in calendar year 1978, Amtrak
trains were subjected to in excess of one
thousand stoning and nearly one

hundred shooting incidents that did not
result in accident reports being filed
with the FRA. In view of these
circumstances, FRA concludes that a
significant safety hazard does exist
which would be diminished by the
installation of improved glazing
materials. Accordingly, FRA Is
proceeding with the adoption of this
regulation.

The concern expressed by the other
commenter, that a railroad without a
high incidence of vandalism should not
be forced to comply with this regulation,
can be resolved on a case by case basis
through the issuance of a waiver of
compliance. FRA is empowered to issue
such waivers when the facts indicate
that a waiver of compliance is
consistent with the goal of improving
rail safety and is in the public Interest.
FRA already has established waiver
procedures in its Rules of Practice. (49
CFR Part 211.)

The remaining commenters expressed
support for the proposed rule but voiced
concern over specific provisions
contained in the NPRM. These
comments and resulting changes are
discussed under the appropriate section
heading in this preamble.

In adoptiig a final rule on glazing
materials, FRA has decided to place
these provisions in Part 223 rather than
Part 229 as proposed in the NPRM. This
decision reflects FRA's recently issued
proposal to amend the Locomotive
Inspection Rules and to place the
amended provisions in Part 229.
Additionally, FRA consolidated two
proposed provisions (proposed Sections
229.7 and 229.9) into a single section
which resulted In the renumbering of
subsequent sections. Consequently, the
following discussion Is identified by
reference to the final rule followed by
the proposed section number in
parenthesis.

Section 223.3 (Proposed Section 229.3).
In the proposed regulation, FRA
structured the provisions of Section
229.5(a) and Section 229.13 to permit
some locomotives to continue in service
without the prescribed retrofit, provided
these units were not used as a lead or
controlling locomotive. The language of
these provisions was also drafted in
such a way that a railroad could permit
a vandal damaged unit to continue In
service until the prescribed retrofit by
assuring that such a unit was not the
lead unit or the controlling unit occupied
by the crew.

FRA believes that the concept
contained in the proposed rule Is valid
but that the wording of the proposed
rule could easily be misunderstood.
Consequently, FRA decided to change
the final rule to more clearly express
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FR's intent. This is being accomplished
by providing a clear statement of how a
railroad may exclude such locomotives
from the applicability of this regulation.
Additionally, ERA has added a
provision that will require the
identification of such units.

FRA has accomplished this change by
revising the proposed regulation to
include a new subsection (Section
223.3(b)(4]) to exclude from the
applicability of this part units that are
identified as a "designated locomotive".
Additionally, FRA has added a
definition of the concept of a designated
unit which clearly details the steps that
are needed to place a locomotive in this
category.

Additionally, one commenter
questioned whether the language
contained in proposed Section
229.3(b)(3) was intended to exclude
privately owned passenger cars. The
commenter noted that approximately
fifty passenger cars are owned by
individuals, clubs and historical
societies and that these cars range in
age from 25 to 65 years. Given their
vintage and limited use, the commenter
urged that these cars should be
considered historical or antiquated
equipment and excluded from the -
glazing regulations but noted that the
cars are not always operated in trains
consisting exclusively of similar
equipment.

It was not ERA's intent to include
such cars within the scope of this
regulation. FRA is revising the proposed
language of this section to reflect that
intent.

Section 223.5 (Proposed Section 229.5).
In keeping with changes being made to
§ 223.3, FRA is altering the proposed
language for this section. The first
change involves the lanuage contained
in proposed § 229.5(a). In the final rule,
§ 223.5[a) contains a simple definition of
what constitutes a "locomotive". The
second change involves the addition of
what constitutes a locomotive in
"designated service" in § 233.5(m).
Under this new definition, a locomotive
that is operated under the specified
operational limitations, may continue in
service without installing the prescribed
glazing materials. Since such units may
not be occupied by operating or
deadheading crews and must be
stenciled to alert people to this fact,
FRA believes that the necessary degree
of employee safety will be achieved.

Several commenters also raised issues
that relate to the definitions contained
in proposed section 229.5. The first
concerns the language used to define
what constitutes a "yard locomotive."
They noted that some locomotives,
generally characterized as "switch

locomotives", are used almost
exclusively to perform switching
functions within a yard. They suggested
that the definition be drafted to permit
such units to be considered as "yard
locomotives" even though the units are
occasionally used to perform industrial
switching or transfer movements beyond
the confines of a yard. This suggestion
was echoed by another commenter who
also asked that ERA define more
precisely the concept of what
constitutes a single yard for the purpose
of this regulation.

FRA's intent was to permit
locomotives that are operated
exclusively within the confines of a yard
to continue in service without a retrofit
of the prescribed glazing materials.
Available data indicates that the risk
exposure for crew members from thrown
objects or bullets is significantly lower
when they are operating in a yard.
Consequently, FRA proposed a narrow
operational definition to identify and
exclude these locomotive units. This
definitional approach was chosen since
it reflected the utilization of a
locomotive rather than design
characteristics of the unit. Utilization is
the primary factor of concern to ERA In
these circumstances. Broadening the
scope of this provision, either by use of
a design characteristic or by allowing
these locomotives to occasionally
operate beyond the yard, would expose
crew members to greater risk of injury.
Therefore, ERA has not accepted this
suggestion. ERA is resbonding to the
commenter's request for a better
definition of what constitutes a single
yard by revising this definition in order
to reflect more fully FRA's intent and to
resolve the perceived ambiguity problem
that prompted this request. ERA
believes that individual local practices
of referring to portions of a given facility
by a particular designation is the
concern that prompted the request. This
situation is illustrated most clearly in
large hump yard facilities where distinct
portions of the facility are given
individual designations, such as the
receiving yard, the classification yard,
or some unique local name for easy
reference purposes. FRA's intent Is to
treat a locomotive that stays within the
confines of a particular yard facility as
being a "yard locomotive" for the
purposes of this regulation even though
that unit may operate in various
portions of a given facility.
Consequently, ERA Is revising the
definition to include the phrase "single
yard area." In providing this revised
definition. FRA recognizes that only a
few locomotives are utilized exclusively
within a single yard area and that

consequently the vast majority of
locomotives used for yard service will
require the installation of the prescribed
glazing materials.

A number of commenters expressed
concern over the absence of any
provision concerning the manner in
which glazing materials are to be
installed. These commenters expressed
a belief that the performance of the
glazing materials could be affected by
the manner of installation. ERA is aware
of some limited data that supports the
argument that this regulation should not
be totally silent on the issue of how
glazing materials are to be installed in
the affected equipment. Since FRA's
intent is to provide minimum safety
standards in this area and because of
the wide variances in equipment design.
FRA Is addressing this problem in a
limited manner. Consequently, ERA is
requiring that improved glazing
materials be installed in such a manner
that the occupants of any unit will not
be injured in the event the glazing
materials are impacted. This will assure
that the total glazing installation will
provide the same level of protection that
glazing materials alone were intended to
provide. This is being accomplished by
revising the definition of what
constitutes "certified glazing" in
subsection (k).

The final comments regarding this
section involved the concept of the"emergency opening window," defined
in subsection (1), that is required to be
installed in passenger cars. Some
commenters suggested that FRA expand
on Its proposal and provide greater
detail concerning the number of window
exits, their location and method of
Identification. Other commenters
inquired about the use of certain types
of windows to meet this definition.

FRA's intent, in including a provision
for emergency windows, was to assure
that the use of Improved glazing
materials would not indirectly reduce
passenger safety by making emergency
egress more difficult in an accident or
derailment situation. As ERA noted in
the preamble to the NPRM. the known
wide range of variables present in the
existing fleet or passenger cars does not
make It appropriate, in FRA's
judgement, to provide additional, more
specific requirements for these
windows. The commenters, although
urging greater FRA action have
provided neither data nor a conceptual
framework that would permit ERA to
adopt their suggestion. Consequently,
FRA has not changed the proposed
language.

The absence of any analogous
emergency window provisions for
locomotives and cabooses was also

Federal Register / Vol 44,
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noted by the commenters. FRA did not
include such a provision in the proposed
regulation because the limited number
of people in these units and the number
of available exits indicate that sufficient
emergency egress capability is already
provided. Accordingly, no additional
Federal regulatory action is necessary.
Moreover, many of the windows in
these units are designed so that they
slide open. This design feature permits
easy egress in a crisis situation. FRA
agrees, as urged by one commenter, that
similarly designed windows in older
passenger cars should be considered to
be emergency opening windows.

Section 223.7 (Proposed §§ 229.7 and
229.9). FRA is providing a new caption
for this section and is combining in this
single section the provisions that were
contained in proposed sections 229.7
and 229.9 concerning the liability for
civil penalty for violation of this
regulation and the procedure for
obtaining a waiver of compliance with
this regulation. This change is merely
organizational in nature and reflects
comparable sections in other FRA rules
that are being revised.

Section 223.9 (Proposed § 229.11).
Several commenters expressed concern
over the proposed compliance date for
newly built or rebuilt locomotives
contained in proposed § 229.11. These
commenters indicated that, if they
decided to alter the existing methods for
mounting glazing materials in
locomotives, additional time would be
necessary to accomplish this task and to
produce the needed materials for use on
the new units. This concern appears to
have been intensified by the reservation
that these commenters expressed about
the stringency of the performance level
for side glazing locations.

FRA believes that a six month lead
time for compliance for newly built and
rebuilt locomotives is appropriate and
can be accomplished with reasonable
effort. Additionally, FRA is revising the
proposed performance level for
materials used in side-facing glazing
locations. This revision, which is
discussed in greater detail below, should
serve to make it easier to meet the
proposed compliance date. Therefore,
FRA has retained this proposal without
change.

Section 223.11 (Proposed § 229.13).
One commenter expressed concern over
the wording contained in proposed
§ 229.13 that would require immediate
retrofitting of a unit in the event that a
locomotive window is broken or
damaged. The commenter noted that
this provision could cause severe
compliance problems because of the
need to remove equipment from service
as soon as the damage occurred and

urged that a period of ninety days be
allowed-for completion of this work.
FRA agrees that the immediate action
provision could produce unnecessary
service disruptions and inconvenience
to the public and is revising this
provision to permit a railroad to
continue the vandal damaged unit in
service for a period not to exceed forty-
eight hours. At the end of that period,
the locomotive must either be removed
from service until the required retrofit is
accomplished or the unit mustbe placed
in "designated service". The revised
provision will allow a railroad to more
effectively deal with the various
operational problems that could be
encountered under the terms of the
proposed section and still provides for
the requisite degree of crew safety.

Section 223.13 (Proposed § 229.15). A
commenter expressed concern over the
wording contained in proposed § 229.15
that would require immediate
retrofitting of a caboose in the event
that a window is broken or damaged.
The commenter noted that compliance
with this provision in situations such as
branch line operations could cause
unnecessary service disruptions. FRA
agrees that the proposed language is
unduly restrictive and is revising this
provision to require that the work be
accomplished within 30 days after the
breakage occurs. FRA believes that this
time frame is appropriate in light of the
normal maintenance cycles for this
equipment and the degree of hazard
involved.

Section 223.15 (Proposed § 229.17).
FRA did not receive any comments
directly addressing the language
contained in proposed § 229.17. FRA is
adopting the proposed language without
change.

Section 223.17 (Proposed § 229.21).
The language of this section has
basically remained unchanged from the
wording that was contained in proposed
§ 229.21. The wording changed in
adopting this final rule reflects the
changed Part number and now includes
passenger cars within its scope.

In adopting the final rule FRA is not
including the restrictions on interim use
contained in proposed § 229.21. All of
the commenters who addressed the
proposed interim use provision for
equipped locomotives voiced opposition
to this concept. Among the points raised
by these commenters was the fact that
compliance -with this proposal could
result in a reduction in operational
safety in instances when circumstances
require that a locomotive be equipped
with cab signal devices, automatic train
stop devices or snowplows. FRA agrees
that the safety benefits derived in these
instances outweigh those gained by

adherence to the proposed language of
this section. Consequently, FRA is
deleting this provision from the final
rule. FRA would urge railroads to
adhere to the concept contained in the
proposed rule unless there are other
safety factors that would be
compromised by such adherence.

Appendix A
FRA received a considerable volume

of comments with regard to the language
of this proposed provision which
contains both the performance criteria
and the testing methodology for the
glazing materials. The initial point made
by the commenters was the belief that
FRA was being unduly restrictive by
limiting the certification process to
glazing manufacturers. The commenter
offering this opinion believes that any
party should be permitted to do the
necessary testing and certification to
achieve compliance.

FRA proposed that manufacturers do
the requisite testing and certification
because this group appears to be the
most qualified and directly affected
party. In structuring the regulation in
this manner, FRA has not totally
precluded other parties from providing
certification based on appropriate
testing. However, if a party other than a
manufacturer desires to provide the
required certification, a waiver of this
requirement will be necessary. FRA
believes that the individualized review
process employed in waiver
proceedings, is necessary to assure that
the quality of the testing will be
sufficient to insure the protection of
railroad crew members and railroads
passengers.

Another commenter raised a question
about the requirement that a railroad
obtain a written certification that the
glazing material it is installing meets the
requirements of this regulation. The
commenter was concerned that the
language could be interpreted to mean
that a written certification must be
obtained for each piece of material
being installed.

FRA's intent is that a railroad install
only those types of glazing materials
which meet the requirements of this
regulation. To assure that only the
prescribed materials are being utilized,
FRA believes that it is necessary for a
railroad to determine that a particular
product which has been selected does
qualify for installation. However, it is
not necessary that such a determination
be made and documented for each piece
of glazing material. A determination by
the railroad that the given brand or
product line distributed by a
manufacturer has been tested and has
qualified will be sufficient.
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FRA agrees that the language of this
section does not clearly describe the
necessary steps that must be followed
and is revising the language to more
effectively state the procedures
involved. In the revised language, a
manufacturer who supplies glazing
materials that are intended for use in a
locomotive; passenger car or-caboose
can certify that a given type, brand or
product line has been successfully
tested in accordance with this appendix.
This certification would be sufficient to
allow a railroad to install such material
in any quantity it desired. If a railroad
elected to use different product types
from one manufacturer or opted to use
the product lines of several
manufacturers, it would only be
necessary to determine that each type,
brand or product line selected was in
fact certified by its manufacturer. FRA is
not detailing the mechanism by which a
railroad should or can assure itself that
the manufacturer does certify its
particular product. However, FRA is
revising the identification markings to
be imprinted on each individual unit of
glazing material so that it will be
possible to ascertain the type of
material being installed.

The revised identification procedures
are now detailed in subsection (c) of this
appendix and require that each
individual piece being installed contain
a marking to indicate that the material
qualifies as either Type I or Type HI
glazing and that the material was
manufactured by a given producer.
Additionally, FRA is requiring that the
identification marking contain sufficient
data so that the type, brand or product
line of the manufacturer to which this
unit of material belongs can be
identified.

Several commenters raised questions
about the method proposed by FRA for
marking or identifying glazing materials
that comply with this regulation. FRA's
proposal for the use of a blue circle or
blue square was deemed impractical
because of the currentpractice of
providing large sheets of material that
are subsequently cut into smaller units
prior to installation andbecause the
color selected will fade rapidly and
become indistinquishable. These
commenters noted that many users of
the same type of glazing materials which
will meet FRA's concepts employ "hot
stamping" or imprinting techniques to
identify the materials and urged that
FRA permit use of these techniques.

FRA's intent was to ensure that the
glazing materials are readily
identifiable. It now appears that the
proposed language is unduly restrictive
in accomplishing this goaL

Consequently, FRA is deleting the
reference to blue circles or blue squares.
Additionally, FRA is rewording this
provision to provide that material that
qualifies as either Type I or Type II
glazing must be permanently marked so
that it is readily identifiable. However,
the exact method of marking the
material has not been specified. This
will permit manufacturers and installers
to convey the necessary information in
whatever reasonable fashion is desired.
In this way, the use of the "hot
stamping" technique or other
identification methods can be employed
by the affected parties.

It should also be noted that FRA Is
revising this provision to clearly state
that the identification marking must be
done in such a manner that the required
information is clearly visible once the
material has been installed.

The next issue raised by the
commenters addressed various aspects
of the testing methodology proposed by.
FRA. Several commenters expressed the
belief that FRA should require
independent third party observation or
verification of the actual test procedures
for each product. Although no rationale
was provided, FRA assumes that the
commenters have some reservations
about relying on the quality of
manufacturer testing. This concern Is
also apparently the basis for the
suggestion that periodic retesting should
be required by FRA.

Adoption of the suggestions that
independent third party verification and
periodic retesting be required, would
improve the quality control assurance
levels. However, FRA does not believe
that the facts warrant imposition of
these additional requirements. FRA's
intent is to provide minimum standards
and to impose limited testing
requirements to assure that materials
meet'those standards. FRA believes that
the proposed requirements and the
traditional economic forces of the
marketplace will be sufficient to achieve
the desired goal for improved safety and
that adoption of these suggestions
would constitute unnecessary
overregulation in this instance.

The commenters urged many revisions
in the testing procedures proposed by
FRA and institution of additional testing
parameters. Standardization of the size
of the material and the mounting of the
material; change in location for the
witness plate; utilization of equivalency
impacts; and expansion of the test
regime to measure the effects of
temperature, humidity, transmissivity
and durability were suggested as areas
for revision.

ERA believes that these suggested
revisions are not appropriate and that

additional testing requirements are not
needed. FRA did not propose
standardized test sizes or mountings
because of the wide range of sizes and
mountings that currently exist for the
equipment that Is already in service in
the railroad industry. FRA believes that
the latitude provided by the proposed
regulation is necessary in light of these
variables. Although product
comparability data may suffer from the
absence of the recommended
standardization. ERA believes that such
data is not essential from the standpoint
of this regulation. For similar reasons
FRA did not include the additional
testing requirements suggested by the
commenters. The suggested additions
are not essential for evaluating the
safety performance of these glazing
materials, although they may be useful
from the standpoint of the manufacturer
or the purchaser of the materials.
Accordingly, FRA does not agree that
such tests should be required by Federal
regulation. The remaining suggestion
that ERA permit the use of equivalency
impact testing as an alternative to the
proposed bullet or cinder block impacts
presents a slightly different issue. FRA
selected these proposed tests because
they are representative of the actual
environment in which the materials will
be utilized and because FRA perceived
a difference of opinion in the technical
community over the question of whether
true equivalency can be obtained by
substituting different test methodologies
from those proposed. FRA is prepared to
respond favorably to any-party who can
demonstrate that a substitute test
program will provide a truly equivalent
test to that being prescribed by FRA.
Accordingly, FRA is retaining the
proposed procedures.

The commenters addressed the
provision relating to the "witness plate"
that is used to detectmaterial
separation from the sheet of glazing that
could impact a person adjacent to the
installed window. FRA proposed that
this witness plate be installed within six
inches of the material being tested. The
commenters suggested that ERA permit
the witness plate to be located at a
distance of up to eighteen inches from
the test material. Additionally, one
commenter suggested a change in the
material specified for use as a witness
plate. FRA believes that the sixinch
distance requirement is necessary since
there are many instances inwhich
people will be at this distance from the
window when an impact occurs.
Injuries, particularly injuries to eyes, are
likely to occur if particles of material are
dislodged on impact. Consequently, ERA
believes that a six inch rather than an
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eighteen inch distance between the
witness plate and the test material is
more appropriate. FRA is revising the
technical description for the witness
plate material as suggested, by
providing for a more easily obtainable
type of aluminum.

The final issue raised by the
commenters with respect to the testing
provisions involves the performance
level proposed by FRA for glazing
materials used in side facing glazing
locations. All of the commenters urged
that FRA consider reducing the force
levels that were proposed for the cinder
block portion of the test procedure. They
expressed the belief that it was very
unlikely that objects with the mass of a
cinder block could strike a side window
at the rate of velocity contemplated by
FRA. The concern over this issue was
intensified by the commenters' belief
that compliance with the proposed
cinder block test procedure would
require that large numbers of frames
and ancillary supporting mechanisms be
modified and that this would have an
adverse impact on the proposed retrofit
schedule.

FRA agrees that the proposed cinder
block impact speed criterion for side
facing glazing location is too stringent.
Review of available data suggests that
the rate of velocity for the cinder block
impact can be reduced without
significantly reducing safety.
Consequently, FRA is revising this
portion of the side window impact
testing to require that the material be
subjected to an impact when the cinder
block is moving at a minimum of 12 feet
per second velocity. This impact
velocity was selected on the basis of
available data on the relative impact
energy that glazing can be expected to
experience from hand thrown objects. It
should be noted, however, that FRA is
not altering the proposed bullet impact
provisions for testing materials intended
for use in side window locations.
Economic Impact

FRA has determined that adoption of
this final rule does not constitute a
significant regulatory proposal.
Therefore, a regulatory analysis under
Executive Order 12044 is not required
(E. 0. 12044, 43 FR 12661, March 24,
1978).

However, FRA did prepare a
Regulatory Evaluation of the proposed
regulation and has revised that
evaluation in light of the comments
received and the changes made in the
final rule. The resulting cost analysis
and cost benefit analysis, prepared in
accordance with the DOT's policies for
evaluation of regulatory impacts
(Regulatory Policies and Procedures, 44

FR 11034, February 26, 1979), have been
placed in the public docket for this
proceeding.

Environmental Impact

On March 16,1979, the FRA published
(44 FR 16062) revised procedures for
insuring full consideration of the
environmental impacts of FRA actions
as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, executive orders, and DOT
Order 5610.113. FRA reviewed the
criteria established in those procedures
and determined that adoption of this
final rule does not constitute a major
FRA action which requires an
environmental assessment.

In consideration of the foregoing, Title
49 of the Code of Federal Regulations is
amended by the addition of a new Part
223 set forth below:

PART 223-SAFETY GLAZING
STANDARDS-LOCOMOTIVES,
PASSENGER CARS AND CABOOSES

Subpart A-General
Sec.
223.1 Scope.
223.3 Application.
223.5 Definitions.
2Z3.7 Responsibility.

Subpart B-Specific Requirements
223.9 Requirements for new or rebuilt

equipment.
223.11 Requirements for existing

locomotives.
223.13 Requirements for existing cabooses.
223.15 Requirements for existing passenger

cars.
223.17 Identification of equipped

locomotives, passenger cars and
cabooses.

Appendix A-Certification of Glazing
Materials.

Authority: Sec. 202, 84 Stat. 971 (45 U.S.C.
431]; sec. 1.49(n) of Title 49 of the Code of
Federal Regulations.

Subpart A-General

§ 223.1 Scope.
This part provides minimum

requirements for glazing materials in
order to protect railroad employees and
railroad passengers from injury as a
result of objects striking the windows of
locomotives, caboose and passenger
cars.

§ 223.3 Application.
(a) This part applies to railroads that

operate rolling equipment on standard
gauge track that is a part of the general
railroad system of transportation.

(b) This part does not apply to-
(1) Locomotives, cabooses, and

passenger cars that operate only on
track inside an installation that is not

part of the general railroad system of
transportation;

(2) A rapid transit railroad that
operates only on track used exclusively
for short haul rapid transit passenger
service in a metropolitan or suburban
area; and

(3) Locomotives, passenger cars and
cabooses that are historical or
antiquated equipment and are used only
for excursion, educational, recreational
purposes or private transportation
purposes.

(4) Locomotives that are used
exclusively in designated service as
defined in § 223.5(m).

§ 223.5 Definitions.
As used in this part-
(a) "Locomotive" means a self-

propelled unit of equipment designed
primarily for moving other equipment. It
does not include self-propelled
passenger cars.

(b) "Caboose" means a car in a freight
train intended to provide transportation
for crew members.

(c) "Passenger Car" means a unit of
rolling equipment intended to provide
transportation for members of the
general public and includes self-
propelled cars designed to carry
baggage, mail, express and passengers.

(d) "Yard" is a system of auxiliary
tracks used exclusively for the
classification of passenger or freight
cars according to commodity or
destination; assembling of cars for train
movement; storage of cars; or repair of
equipment.

(e) "Yard Locomotive" means a
locomotive that is operated only to
perform switching functions within a
single yard area.

(f) "Yard Caboose" means a caboose
that is used exclusively in a single yard
area.

(g) "Rebuilt Locomotive, Caboose or
Passenger Car" means a locomotive,
caboose or passenger car that has
undergone overhaul which has been
identified by the railroad as a capital
expense under Interstate Commerce
Commission accounting standards.

(h) "Windshield" means the
combination of individual units of
glazing material of the locomotive,
passenger car, or caboose that are
positioned in an end facing glazing
location.

(i) "End Facing Glazing Location"
means any location where a line
perpendicular to the plane of the glazing
material makes a horizontal angle of 50
degrees or less with the centerline of the
locomotive, caboose or passenger car.
Any location which, due to curvature of
the glazing material, can meet the
criteria for either a front facing location
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or a sidefacing location shall be
considered a front facing location.

0) "Side Facing Glazing Location"
means any location where a line
perpendicular to the plane of the glazing
material makes an angle of more than 50
degrees with the centerline of the
locomotive, caboose or passenger car.

(k] "Certified Glazing" means a
glazing material that has been certified
by the manufacturer as having met the
testing requirements set forth in
Appendix A of this part and that has
been installed in such a manner that it
will perform its intended function.

(1] "Emergency Opening Window"
means that segment of a side facing
glazing location which has been
designed to permit rapid and easy
removal during a crisis situation.

(m) "Designated Service" means
exclusive operation of a locomotive
under the following conditions;

(1] The locomotive is not used as an
independent unit or the controlling unit
is a consist of locomotives except when
moving for the purpose of servicing or
repair within a single yard area;

(2) The locomotive is not occupied by
operating or deadhead crews outside a
single yard area; and

(3) The locomotive is stenciled
"Designated Service-DO NOT
OCCUPYT".

§ 223.7 Responsibility.
(a) A railroad that fails to comply with

any requirement of this part with
respect to any locomotive, passenger car
or caboose which it operates is subject
to a civil penalty as provided in
AppendixB of this part. Each day of
violation constitutes a separate offense.

(b) A railroad may petition the
Federal Railroad Administrator for
exemption from any or all requirements
prescribed in this part. Each petition
shall be filed in accordance with Part
211 of this chapter.

Subpart B-Specific Requirements

§ 223.9 Requirement for new or rebuilt
equipment.

(a) Locomotives, including yard
locomotives, built or rebuilt after June
30, 1980, must be equipped with certified
glazing in all windows.

(b) Cabooses, including yard
cabooses, built or rebuilt after June 30,
1980, must be equipped with certified
glazing in all windows.

(c) Passenger cars, including self-
propelled passenger cars, built or rebuilt
after June 30, 1980, must be equipped
with certified glazing in all windows
and at least four emergency opening
windows.

§ 223.11 Requirement for existing
locomotives.

(a) Locomotives, other than yard
locomotives, built or rebuilt prior to July
1,1980, which are equipped in the
forward and rearward end facing
glazing locations of the windshield with
a glazing material that meets the criteria
for either portion of the impact testing
required for a Type I test under the
provisions of Appendix A of this part
will not require the installation of
certified glazing in the windshield
location except to replace windshield
glazing material that is broken or
damaged.

(b) Locomotives, other than yard
locomotives, built or rebuilt prior to July
1,1980, which are equipped in all side
facing glazing locations with a glazing
material that meets the criteria for either
portion of the Impact testing required for
a Type II test under the provisions of
Appendix A of this part will not require
the installation of certified glazing in the
sidefacing glazing location except to
replace sidefacing glazing material that
is broken or damaged.

(c) Except for yard locomotives and
locomotives equipped as described in
paragraphs (a) and (b), locomotives built
or rebuilt prior to July 1, 1980, shall be
equipped with certified glazing in all
windows after June 30,1983.

(d) Each locomotive subject to the
provisions of paragraph (c) of this
section, which, as a result of an act of
vandalism has a window that is broken
or damaged so that the window fails to
permit good visibility,

(1) Shall be placed in Designated
Service within 48 hours of the time of
breakage or damage or

(2) Shall be removed from service
until equipped with certified glazing in
the following manner.

(i) If the broken or damaged window
is a part of the windshield, all of the
forward and rearward end facing
glazing locations must be replaced with
certified glazing.

(ii) If the broken or damaged window
is a part of the sidefacing window, all of
the sidefacing glazing locations must be
replaced with certified glazing.

§ 223.13 Requirements for existing
cabooses.

(a) Cabooses, other than yard
cabooses, built or rebuilt prior to July 1,
1980, which are equipped in the forward
and rearward end facing glazing
locations of the windshield with a
glazing material that meets the criteria
for either portion of the impact testing
required for a Type I test under the
provisions of Appendix A of this part.
will not require the installation of
certified glazing in the windshield

location except to replace windshield
glazing material that is broken or
damaged.

(b) Cabooses, other than yard
cabooses, built or rebuilt prior to July 1,
1980, which are equipped in all side
facing glazing locations with a glazing
material that meets the criteria for either
portion of the impact testing required for
a Type 11 test under the provisions of
Appendix A of this part. will not require
the installation of certified glazing in the
sidefacing glazing locations except to
replace sidefacing glazing material that
is broken or damaged.

(c) Except for yard cabooses and
cabooses equipped as described in
paragraphs (a] and (b), cabooses built or
rebuiltprior to July 1,1980, shall be
equipped with certified glazing in all
windows after June 30, 1983.

(d) Each caboose subject to the
provision of paragraph (c) of this
section, which, as a result of an act of
vandalism, has a window that is broken
or damaged so that the window fails to
permit good visibility shall be equipped
with certified glazing in the following
manner:.

(1) If the broken window is a part of
the windshield, all of the forward and
rearward end facing glazing locations
must be replaced with certified glazing
within 30 days of the date of breakage
or damage.

(2) If the broken window is a part of
the sidefacing window, all of the
sidefacing glazing locations must be
replaced with certified glazing within 30
days of the date of breakage.

§ 223.15 Requirements for existing
passenger cars.

(a] Passenger cars built or rebuilt prior
to July 1,1980, which are equipped in the
forward and rearward end facing
glazing locations of the windshield with
a glazing material that meets the criteria
for either portion of the impact testing
required for a Type I test under the
provisions of Appendix A of this part
will not require the installation of
certified glazing in the windshield
location except to replace windshield
glazing material that is broken or
damaged.

(b) Passenger cars built or rebuilt
prior to July 1,1980, which are equipped
in the sidefacing glazing locations with a
glazing material that meets the criteria
for either portion of the impact testing
required for a Type 11 test under the
provisions of Appendix A of this part,
will not require the installation of
certified glazing except to replace
sidefacing glazing material that is
broken or damaged.

(c) Except for passenger cars
described in paragraphs (a] and (b),



...... ederalReg..t.... Vo. ..4, . ...No.. 25 ody D cm e 1 197 -.ul- an-egltin

passenger cars built or rebuilt prior to
July 1, 1980, shall be equipped with
certified glazing in all windows and a
minimum of four emergency windows
after June 30, 1983.

(d) Each passenger car subject to the
provisions of paragraph (c) of this
section which as a result of an act of
vandalism, has a window that is broken
or damaged so that the window fails to
permit good visibility shall be equipped
with certified glazing in the following
manner:

(1) When the broken window is a part
of the windshield, all of the forward and
rearward end facing glazing locations
shall be replaced with certified glazing
within 30 days of breakage.

(2) When the broken window is a part
of the sidefacing window, the glazing in
that individual sidefacing glazing
location shall be replaced with certified
glazing within 30 days of the date of
breakage.

§ 223.17 Identification of Equipped
Locomotives, Passenger Cars and
Cabooses.

Each locomotive, passenger car and
caboose that is fully equipped with
certified glazing shall be stenciled on an
interior wall as follows: "Fully equipped
FRA Part 223 glazing" or similar words
conveying that meaning in letters at
least 1 inch high.
Appendix A-Certification of Glazing
Material

As provided in this part, certified glazing
materials installed in locomotives, passenger
cars, or cabooses must be certified by the
glazing manufacturer in accordance with the
following procedures:

a. General Requirements
(1) Each manufacturer that provides glazing

materials, intended by the manufacturer for
use in achieving compliance with the
requirements of this part, shall certify that
each type of glazing material being supplied
for this purpose has been succcessfully tested
in accordance with this appendix and that
test verification data is available to a
railroad or to FRA upon request.

(2) The test verification data shall contain
all pertinent original data logs and
documentation that the selection of material
samples, test set-ups, test measuring devices,
and test procedures were performed by
qualified personnel using recognized and
acceptable practices and in accordance with
this appendix.

b. Testing Requirements
(1) The material to be tested (Target

Material) shall be a full scale sample of the
largest dimension intended to be produced
and installed.

(2) The Target Material shall be
representative of production material and
shall be selected on a documented random
choice basis.

(3) The Target Material shall be securely
and rigidly attached in a fixture so that the

fixture's own characteristics will not induce
test errors.

(4) The Target Material so selected and
attached shall constitute a Test Specimen.

(5) The Test Specimen will then be
equipped with a Witness Plate that shall be
mounted parallel to and at a distance of six
inches in back of the Target Material. The
Witness Plate shall have at least an area
which will cover the full map of the Target
Material.

(6) The Witness Plate shall be an unbacked
sheet of maximum 0.005 inch, alloy 1100
temper 0, aluminum stretched within the
perimeter of a suitable frame to provide a
taut surface.

(7] The Test Specimen will be positioned so
that the defined projectile impacts it at an
angle of 90 degrees to the Test Specimen
surface.

(8) The point of impact of the defined
projectile will be within a radius of 3" of the
centroid of the Target Material.

(9) Velocity screens or other suitable
velocity measuring devices will be positioned
so as to measure the impact velocity of the
defined projectile within a 10% accuracy
tolerance, with test modifications made to
guarantee that the stipulated minimum
velocity requirements are met.

(10) The Test Specimen for glazing material
that is intended for use in end facing glazing
locations shall be subjected to a Type I test
regimen consisting of the following tests:

(I) Ballistic Impact in which a standard 22
caliber long rifle lead bullet of 40 grains in
weight impacts at a minimum of 960 feet per
second velocity.

(ii) Large Object Impact in which a cinder
block of 24 lbs minimum weight with
dimensions of 8 inches by 8 inches by 16
inches nominally impacts at the comer of the
block at a minimum of 44 feet per second
velocity. The cinder block must be of
composition referenced in American Society
for Testing and Materials (ASTM)
Specification C33L or ASTM Cgo.

(11) The Test Specimen for glazing material
that is intended for use only in side facing
glazing locations shall be subjected to a Type
II test regimen consisting of the following
tests:

fi) Ballistic Impact in which a standard 22
caliber long rifle lead bullet of 40 grains in
weight impacts at a minimum of 960 feet per
second velocity.

(ii) Large Object Impact in which a cinder
block of 24 lbs minimum weight with
dimensions of 8 inches by 8 inches by 16
inches nominally impacts at the comer of the
block at a minimum of 12 feet per second
velocity. The cinder block must be of the
composition referenced in ASTM C33L or
ASTM Co0.

(12) Three different test specimens must be
subjected to the ballistic impact portion of
these tests.

(13) Two different test specimens must be
subjected to the large object impact portion
of these tests.

(14) A material so tested must perform so
that:

(i) there shall be no penetration of the back
surfaces (side closest to Witness Plate) of the
Target Material by the projectile. Partial
penetration of the impact (front) surface of

the Target Material does not constitute a
failure: and

(ii) there shall be no penetration of
particles from the back side of the Target
Material through the back side of the
prescribed Witness Plate,

(15) Test specimens must consecutively
pass the required number of tests at the
required minimum velocities. Individual tests
resulting in failures at greater than the
required minimum velocities may be repeated
but a failure of an individual test at less than
the minimum velocity shall result in
termination of the total test and failure of the
material.

(16) After successful completion of the
prescribed set of required consecutive tests, a
manufacturer may certify in writing that a
particular glazing material meets the
requirements of these standards.

c. Material Identification
(1) Each individual unit of glazing material

shall be permanently marked, prior to
installation, to indicate that this type of
material has been successfully tested as sot
forth in this appendix and that marking shall
be done in such a manner that It Is clearly
visible after the material has been installed.

(2) Each individual unit of a glazing
material that has successfully passed the
Type I testing regimen shall be marked to
indicate:

(i) "FRA Type I" material;
(ii) the manufacturer of the material:
(iii) the type or brand Identification of the

material.
(3) Each Individual unit of a glazing

material that has successfully passed the
Type I testing regimen shall be marked to
indicate:

(i) "FRA Type I" material;
(ii) the manufacturer of the material:
(iii) the type or brand identification of the

material.
Authority: Sec. 202, 84 Stat. 971 (45 U.S.C.

431); Sec. 1.49(n) of the regulations of the
Office of the Secretary of Transportation, 49
CFR 1.49(n).

Issued in Washington, D.C. on December
19, 1979.
John M. Sullivan,
Administrator.
[FR Doc. 79-39010 Filed 12-20-79. 8:45 aml
BILLING CODE 4910-06-M
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DEPARTMENT OF TREASURY

Office of Revenue Sharing

31 CFR Part 51

Revenue Sharing Regulations

AGENCY: Office of Revenue Sharing,
Treasury Department.
ACTION: Proposed rule.

SUMMARY: This proposed rule contains:
(1) a new set of proposed regulations
implementing the prohibition against
discrimination on the basis of
handicapped status, as provided in
section 504 of the Rehabilitation Act of
1973 (section 51.55). The proposed
regulation is required pursuant to
Executive Order 11914
"Nondiscrimination With Respect to the
Handicapped in Federally Assisted
Programs." Comments are requested
concerning the preparation of a
regulatory analysis, (2) proposed age
discrimination regulations under the
Age Discrimination Act of 1975. The
proposed age discrimination regulations
are required pursuant to the Age
Discrimination Act of 1975 and the HEW
Government-wide Age Discrimination
Regulations. A regulatory analysis has
been determined to be unnecessary, and
(3) revisions to existing regulations
which make technical and procedural
changes. The revisions are primarily for
clarification and to conform certain
regulations to existing operating
procedures. A regulatory analysis has
been determined to be unnecessary.
DATES: Written comments must be
received on or before February 29, 1980.
ADDRESSES: Send comments to:
Director, Office of Revenue Sharing
("ORS"), cc: Treasury Department,
Washington, D.C. 20226. Taped copies of
Subpart E are available upon request.
FOR FURTHER INFORMATION CONTACT.
Arnold Intrater, Chief Counsel for
Revenue Sharing or Jacqueline L.
Jackson, a staff attorney at 202-534-
5182.
SUPPLEMENTARY INFORMATION:

Background

On October 10, 1976, the State and
Local Fiscal Assistance Amendments of
1976 (Pub. L. 94-488) were enacted to
amend the State and Local Fiscal
Assistance Act of 1972 (Pub. L. 92-512)
which established the General Revenue
Sharing program. The amendments were
effective January 1, 1977 and
necessitated the complete revision of the
revenue sharing regulations (31 CFR,
part 51). The regulations were published
in final form to be effective October 1,

1977 (except for subpart E). Subpart E of
the regulations was published in interim
form, has not-been issued in final form.
Further, specific regulations concerning
handicapped discrimination and age
discrimination have yet to be issued. It
was also determined that a complete
review of all regulations would be useful
prior to publishing a final rule with
respect to subpart E. Accordingly, the
proposed rule sets forth the complete 31
CFR part 51.

The regulations are divided into seven
subparts. Subpart A, "General
Information," contains definitions and
other provisions applicable to all
subparts (unless otherwise stated).
Subpart B, "Assurance, Reports, Public
Participation and Public Hearings," sets
forth the assurance, reporting and public
hearing requirements placed upon State
and local governments which receive
revenue sharing funds. Subpart C,
"Computation and Adjustment of
Entitlement Funds," sets forth the
technical provisions concerning the data
and formulae used for payment of
entitlement funds.. Subpart D,
"Prohibitions and Restrictions on Use of
Funds," sets forth the restrictions and
prohibitions on the use of revenue
sharing funds other than the prohibitions
against discrimination. Subpart E,
"Nondiscrimination by State and Local
Governments Receiving Entitlement
Funds," sets forth the prohibitions
against discrimination by recipient
governments, the exceptions thereto and
the procedures to be used to achieve
compliance. Subpart F, "Fiscal
Procedures and Auditing" sets forth the
auditing requirements and fiscal
procedures concerning expenditure of
revenue sharing funds. Finally, Subpart
G, "Proceedings for Reduction in
Entitlement, Withholding, Suspension,
or Repayment of Funds," sets forth the
procedures for administrative hearings
to redress violations of the provisions of
the Revenue Sharing Act and
regulations. The following is a section-
by-section analysis of the major
proposed amendments to the regulations
contained in 31 CFR, part 51.

Subpart A-General Information

Section 51.0 Scope and application
of regulations. On April 14, 1978, the
Office of Revenue Sharing (ORS)
published an administrative ruling
concerning § 51.0(b) "savings clause,"
(Administrative Ruling 79-1, March 29,
1979). Confusion had arisen as to what
regulations governed administrative
complaints filed with the ORS -prior to
the 1976 amendments. Complaints filed
prior to the 1976 amendments and
violations occurring and ending prior to
the amendments were to be handled

under regulations then In effect. The
procedures in effect after January 1, 1977
cover complaints filed on or after
January 1, 1977 and violations
continuing thereafter. Because of the
passage of time, few If any complaints
concerning pre-1977 violations remain
unresolved today. Any that might exist
are likely to be of an ongoing nature.
Accordingly, the Director proposes to
amend § 51.0(b) to provide that all
pending pre-1977 administrative
proceedings will be resolved under
current procedures.

51.2 Definitions. A new § 51.2(h) is
proposed to add a definition of the term
"funded." This definition was contained
in Subpart E, but has been determined to
have general applicability to all
provisions of this part.

The proposed definition of "lobbying"
§ 51.2(m) would eliminate the reference
to § 51.44 and place the definition in its
proper place.

The definitions of "Generally
accepted auditing standards and
Independent public accountant," have
been placed in a new definition section
contained in Subpart F. Accordingly, the
remaining definitions are redesignated.

The proposed definition of "program
and activity" § 51.2(1) has been added
from Subpart E because it was
determined to have general applicability
to all provisions of this part. The
definition, presently contained in
§ 51.51(c) of the regulations was
amended on April 2, 1979 (4 CFR 19191)
to conform it with the definition
contained in regulations implementing
the Crime Control and Safe Streets Act
of 1968 (42 USC 3701 et seq.). The non-
discrimination provisions under that Act
are substantially similar to those under
the Revenue Sharing Act. The regulation
(28 CFR 42 202(g)) defined program or
activity in a manner which we
determined to be appropriate. The
proposed rule contains that definition
further clarified to encompass
secondary recipients.

Proposed § 51(n) would add a new
definition of secondary recipient.
Presently there is no definition of
secondary recipient. Section 51.4 merely
states that the secondary recipient shall
comply with the restrictions and
prohibitions contained in the Act but
fails to define the term. We proposed to
define a secondary recipient as any
entity which receives entitlement funds
by grant, contract or other arrangement
for the purpose of providing a service
the recipient government would
otherwise provide or for the purpose of
providing such entity with general
financial assistance.

The definition Includes other
governments, private nonprofit

L . ............................ ,. .. _-- .r __ _-- ..... _ ....
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organizations and profit-making ,
businesses which receive revenue
sharing funds and use them in a manner
which impacts on the citizens of the
primary recipient government. The
definition specifically excludes the
procurement of goods. It does not
exclude construction contractors. The
construction contractor, however, is a
hybrid situation between the purchase
of an object(a building or a road) and
the provision of a sdrvice the
government would otherwise provide.'
Since the construction contractor can be
compared to the department of public
works of a recipient government, it was
determined that the contractor should
be included as a secondary recipient.

Section 51.3 Procedure for effecting
compliance.This sectionhas -been
completely revised to provide general
guidance concerning compliance
procedures and to eliminate the
confusing reference to Subpart E. Since
the provisions of-this section apply to
violations of Subparts B, D and F, the
provisions must be broad enough to
encompass violations in operating
procedures. Section 125 of the Act
requires the Secretary to promulgate
regulations establishing reasonable and
specific time limits for the conduct of an:
investigation and issuance of a finding
and for the conduct of compliance'
audits and reviews. It is the p6sition of
the ORS that only section 125(2)
requiring reasonable and specific time
limits for the conduct of audits and
reviews (including investigations of
allegations) relating to possible
violations of the provisions of the Act,
applies to violations other than subpart
E. Accordingly, the issuance of a finding
is not required within 90 days from
receipt of a complaint or other
information.'This proposed rule is
designed to provide required guidance
without eliminating the flexibility
'needed to achieve compliance with
varyingviolations of the Act.-.

Proposed § 51.3(e) clarifies the
procedure for delay of payment where a
recipient government fails to comply
with the reporting or assurance
requirements of the Act. The reporting
requirement referred to includes the
submission of reports requested by the
Director to determine compliance with
the provisions of the Act. Entitlement
funds constructively waived are not
returned to a recipient government, but
become a part of the entitlement of the
next highest level of government.

Section 51.4 Transfer of funds to
secondaryrecipients. This section is
proposed to clarify the application of the
prohibitions and restrictions,*contained

in the-Act and regulations, to secondary
recipients.

Section 51.5 Time perlods. Proposed
§ 51.5(a) would clarify that the time .
period for an event will not begin to run
until the appropriate party receives
notice of the event For example, a
recipient government is given ten days
to request an administrative hearing or
suffer the suspension of entitlement
funds, The ten-day period begins not
with the issuance of the determination
by the Director, but with the receipt-of
notice of the determination by the
recipient government

Proposed § 51.5(b) provides that time
periods of ten days or less refer to
working days not including weekends.
Time periods of ten days or more refer
to calendar days including weekends.

Section 51.6 Effect of State or local
law. The proposed rule adds a new
section 51.6 "effect of State or local law"
which provides that any conflicting
State or local law, that substantially
impedes compliance by a recipient
government with the provisions of the
Act or regulations, will not be a valid
defense for failure to comply with the
provisions of the Act. This section
applies to all restrictions and
prohibitions including the audit
requirements and nondiscrimination
prohibitions.

Section 51.7 ApplicabiLy of other
Federal laws. A new § 51.7 is proposed
which would state that general laws
relating to Federal assistance programs
are not applicable unless specifically
provided in the Revenue Sharing Act It
has always been the position of the ORS
that only the Acts specifically
mentioned within the Revenue Sharing
Act are applicable to the revenue
sharing program. This position has
support in case law.'In Carolina Action
v. Simon, (552 F. 2d. 295, (1975)] the
Court held that the National
Environmental Policy Act (42 U.S.C.
sections 4321 et seq.) was not applicable
to revenue sharing. In the latest case,
Goolsby v. Blumenthal (590 F. 2d. 1369
(1979)), the Court held that the
Relocation Assistance and Real
Property Acquisition Policies Act of 1970
(42 U.S.C. sections 460 et seq.) was not
applicable to revenue sharing.

The proposed section also provides
that the criminal code of the United
States is applicable to criminal offenses
relating to the expenditure of revenue
sharing funds.

Subpart B-Assurances, Reports, Public
Participation and Public Hearings

Section 51.10 Definitions. The
definitions of budget and budget
summary are revisedfor clarification.
-The definitions of entitlement funds and

recipient governments are eliminated as
redundant because they are included in
§ 51.2 of Subpart A.

Section 51.11 Reports to the
Director, assurances procedures for
effecting compliance. Proposed'
§ 51.11(c) would amend the current
provision to achieve greater clarity. The
section would distinguish between the
procedures for effecting'compliance for
public hearing violations and the
procedures for effecting compliance for
reporting and assurance violations.

Section 51.13 Proposed use hearing.
Section 51.13 Is proposed to be amended
to clarify that a waiver of the proposed
use hearing must be requested by-the
recipient government and the request
must be accompanied by a cost estimate
of the unavoidable expenses. Further,
the waiver must be approved by the
Director prior to the appropriation of
revenue sharing funds by the rdcipieht
government.

Section 51.14 Budget hearing.
Proposed § 51.14(b) revises the provision
for an alternative procedure for a budget
hearing to eliminate the requirement
that the recipient government submit a
written assurance prior to the use of the
alternative procedure. The State or local
public hearing procedure may be used
automatically and compliance with
those procedures need only be proved
when questioned pursuant to a
compliance review or a complaint.

Proposed § 51.14(e), '"Waiver of
newspaper publication. alternative
forms," would clarify the requirements
for the waiver of newspaper publication-
Those requirements are the same as the
requirements for the waiver of the
proposed use hearing and publication
requirements.

Section 51.15 Amendments or
modification to enacted budget. The
proposed rule amends this section to
clarify what constitutes a major change.
To be a major change, the modification
to the budget must be both 25% of the
total budget and involve at least $1.000.

Section 51.18 Legal notice rdes not
applicable. The proposed rule amends
this section to provide that nevspaper
publication required with respectto
public hearings and the use report may
be in the form of a newspaper
advertisement or article. The publication
must however include all of the required
information.

Subpart C-Computation and
Adjustment of Entitlement Funds

Section 51.20 Data. Section 51.20(c)
is proposed to be amended to clarify the
special rule-concerning
intergovernmental transfers for less than
one-year entitlement-period.

i I
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Section 51.21 Data affected by a
major disaster. The proposed rule would
amend § 51.21(c), "Eligibility
requirements," to clarify that at the end
of the 60-month period the data used for
the initial allocation of revenue sharing
funds will also be used for the final
allocation of these funds. A new
§ 51.21(g) is proposed to provide that the
post-disaster data factor will be used for
the first entitlement period after the end
of the 60-month period.

Section 51.25 Waiver of entitlement,
nondelivery of checks; insufficient data.
Proposed § 51.25(b) "Constructive
waiver," would clarify that a recipient
government will be constructively
waived for failure to comply with the
reporting and assurance requirements of
the Act and regulations. The reporting
requirement includes submission of
reports upon request of the Director or
her designate to determine compliance
with the provision of Subparts B, E or F.

Section 51.27 State to maintain
transfers to local governments. The
proposed rule would amend this section
to remove all reference to pre-January 1,
1977 rules because they are obsolete.
Proposed § 51.27(e), "Adjustment where
new taxing powers are conferred,"
would also clarify the effect upon the
States of conferring new taxing powers
upon local governments.

Current § 51.27(e), "Report by
Governor," would be amended by
proposed § 51.27(g) "Computation by the
ORS". The new section would reflect the
current operating procedure of obtaining
data concerning maintenance of effort
from the Bureau of the Census.

Section 51.30 Adjustment of
maximum and minimum per capita
entitlement. Proposed § 51.30(b)(4)
would add a definition of the "50
percent rule" derived from section
108(b)(6)(c) of the Act. That rule
provides that no unit of local
government may receive a revenue
sharing payment which is more than 50
percent larger than that government's
adjusted taxes and intergovernmental
transfers received by it (other than
revenue sharing funds).

Section 51.32 Population of Indian
Tribes and Alaskan Native Villages.
The proposed rule would add a new
§ 51.32 to define the population of
Indian tribes and Alaskan native
villages for revenue sharing purposes as
the resident population of the tribe or
village as of July 1, 1977, as determined
by the Bureau of Indian Affairs.

Subpart D-Prohibitions and
Restrictions on Use of Funds

Section 51.40 Matching funds. With
the 19768amendments, the prohibition
against the use of revenue sharing funds

for matching purposes, was repealed.
Since a recipient government has 24
months in which to use, obligate or
appropriate revenue sharing funds,
revenue sharing funds received in the
last quarter of 1976 may not have been
spent until after 1978. Accordingly, the
current regulations maintain the
restrictions concerning matching with
the proviso that they do not apply to
revenue sharing funds received after
January 1, 1977. Since all pre-1977 furids
are likely to have been spent, the
proposed rule would eliminate the
provision and merely state that revenue
sharing funds may be used for matching
purposes after January 1, 1977.

Section 51.41 Permissible
expenditures for units of local
government The 1976 amendments also
eliminated the priority expenditure
restrictions for local governments. For
the same reason as stated above, the
proposed rule would eliminate the
current provision and would state that
revenue sharing funds may be used by
local governments for any purpose
permissible under State or local law.

Section 51.43 Restriction on
expenditures by Indian tribes and
Alaskan native villages. The proposed
rule would amend paragraph (b] to
clarify that entitlement payments to
Indian tribes and Alaskan native
villages are to be spent for the benefit of
the members of the tribe or village even
where that tribe or village extends into
two or more county areas. A new
proposed paragraph (c) Is added to
make it clear that an Indian tribe or
Alaskan native village, which expends
its revenue sharing funds for the benefit
of its members, will not be found in
noncompliance with the
nondiscrimination prohibitions of
Subpart E.

Section 51.44 Lobbying. The
proposed rule would amend this section
to eliminate the definition of lobbying
and place it in § 51.2, the definitions
section.

Section 51.45 Use of entitlement
funds for debt retirement. The proposed
rule would amend this section to clarify
the current rule that the restrictions on
use of entitlement funds for debt
retirement have been eliminated, except
that the proceeds of indebtedness must
have been spent in compliance with the
provisions of Subparts D and E.

Subpart E-Nondiscrimination by State
and Local Governments Receiving
Entitlement Funds

Section 51.51 Definitions. The
proposed rule would amend this section
to add definitions of the terms "Attorney
GeneraL" "complaint," "Determination,"
"noncompliance," and "notification of

noncompliance." The section would
amend the definitions of "compliance
review," "finding," "funded," (which
were recently deleted as stated with
respect to § 51.2), "holding,"
"investigation" and "program or
activity" to provide greater clarity. The
definitions of age discrimination,
handicapped status discrimination and
religious discrimination are eliminated
because they are unnecessary.

Section 51.52 Discrimination
prohibited. The proposed rule would
amend § 51.52(a) to provide greater
clarity and to identify the effective date
of the Age Discrimination Act of 1975,
and therefore the prohibition against age
discrimination under the Revenue
Sharing Act. This section would also
amend the reference to religious
discrimination to reflect the exclusion of
religious discrimination from coverage
under Title VI of the Civil Rights Act of
1964.

Section 51.52(b) is proposed to be
reorganized for greater clarity. The
types of discrimination (e.g.,
discrimination in employment or the
provision of services is clearly identified
in the first sentence of each subsection).
It is to be particularly emphasized that
discrimination on the basis of
handicapped status is prohibited not
only in employment, but also in the
provision of services and with respect to
the accessibility of facilities. The
proposed rule also reflects that
discrimination on the basis of age
applies only to the provision of services.
Section 304(c)(1) of the Age
Discrimination Act of 1975 specifically
exempts employment discrimination on
the basis of age from its coverage and
therefore from coverage under the
Revenue Sharing Act. Section 122 of the
Revenue Sharing Act provides that age
discrimination under the Age
Discrimination Act of 1975 is prohibited.
Discrimination on the basis of religion,
due to the exclusions and exemptions
contained in the Civil Rights Act of 1904
and the Civil Rights Act of 1908, does
not apply to the provision of services
and is limited in its application to
employment. The proposed regulation
reflects these exemptions.

A new §51.52(b)(1) is proposed to
reflect the "effects test" of Lau v.
Nichols, 414 U.S. 563, 94 S. Ct. 780, 39 L.
Bd. 2d J (1974), the leading case in the
area of discrimination In the provision
of services.

A new § 51.52(b)(5) is proposed to
prohibit a recipient government from
retaliating against or Intimidating a
complaint or other individual assisting
the ORS in its investigation. A new
§ 51.52(b)(6) is-proposed to prohibit the
use of an unvalidated height or weight
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requirement or other selection device,
which has an. adverse inpact on a
protected class.

Interim § 51.52(b](5] was deleted in
response to comment that it confused
the difference between voluntary
affirmative action and required remedial
action. The section was further deemed
unnecessary because both affirmative
action and remedial action are fully
covered in later sections.

Section 51.53 Employment
discrimination. Section 51.53(a),
"Employment practices," is proposed to
provide a more extensive statement of •
the employment practices covered by
this subpart

Section 51.53(b), "Employee selection
procedures," was amended in interim
form on September 11, 1978 (43 FR
40223). The amended regulation adopted
the Uniform Guidelines on Employee
Selection Procedures as adopted by the
Equal Employment Opportunity
Commission, the Civil Service
Commission, the Department of Labor
and the Department of Justice on August
25, 1978 (43 FR 38290]. The proposed rule
would continue the adoption of the
guidelines.

Proposed § 51.53(c) "Recruitment
practices of recipient governments,"
proposes to require affirmative action in
recruitment procedures where racial,
ethnic or sex groups have been denied
employment opportunities or are
underutilized in a job classification.

Proposed § 51.53(d "Pre-employment
inquiries," would caution a recipient
government to review its pre-
employment application forms and other
inquiries to be sure that the questions
asked are not designed to elicit
information which could be used to
foster prohibited discrimination.

Current § 51.53(d) "Self-evaluation," is
proposed to be redesignated § 51.53(e)
and retitled "'Self-review." As proposed,
the section would clarify that recipient
governments should review their
employment policies and correct any
procedures or policies which have the
effect of denying equal employment
opportunities. Current § 51.53(e) is
deleted as redundant since it will be
covered by proposed §-5161;

Section 51.54, "Discrimination on the
basis of sex," is proposed to be retitled
"Employment discrimination on the
basis of sex." The proposed rule further
amends this section to delete the current
provisions and adopt the EEOC
guidelines. The same approach is
proposed for § § 51.57 and 51.58,
discrimination on the bases of national
origin and religion, respectively. When
the regulations are published in final
form, cppies of all EEOC guidelines

adopted by the ORS will be published
as appendices.

Section 51.55 Discrimination With
Respect To a Qualified Handicapped
Individual. The 1976 amendments added
discrimination on the basis of
handicapped status, as provided in
section 504 of the Rehabilitation Act of
1973, as amended to the classes of
persons protected by the Act. Executive
Order 11914 entitled,
"Nondiscrimination With Respect to the
Handicapped In Federally Assisted
Programs," and the HEW Guidelines
implementing the Executive Order (43
FR 2132, January 13,1978), required
Federal agencies with section 504
responsibility to issue proposed
regulations within 90 days of the
effective date of the Guidelines. The
ORS published its proposed regulations
on April 14,1978 (43 FR 15735).

Seventeen comments were received
on the proposed rule. These comments
will be discussed below as part of the
section-by-section analysis of the
revisions to the proposed rule. The
regulations are republished in proposed
form because of the extensive changes
made to the initial proposed rule.

Several comments were received
primarily recipient government or their
associations, which expressed concern
about the cost of complying with the
requirements of the proposed rule. Small
recipient governments particularly are
concerned about the financial burden of
compliance. The comments further
suggested that the mood across the
country, expressed by the passage of
"Proposition 13" in California and the
New Jersey "cap law", requires local
governments to restrict spending and
should be taken into account in the
implementation of the prohibition
against discrimination on the basis of
handicap. The Director is sympathetic to
the cost of implementation of section
504. Executive Order 11914. however,
limits the ability of the ORS to make any
amendments to the substantive
prohibitions to reduce the cost of
implementation. Sections 1 and 2 of the
Executive Order require that in matters
of substance, ORS regulations must be
consistent -with the HEW guidelines for
determining what are discriminatory
practices.

Further, recipient governments are
reminded that emphasis is to be placed
on reasonableness. Only qualified
handicapped individuals are protected
from discrimination. A qualified
handicapped individual Is defined as
one who can be employed or otherwise
benefit from a program or activity with
reasonable accommodation. Any action
which would create an undue hardship
on a recipient government (on the basis

of cost or otherwise) would noftbe
reasonable and therefore, is not
required. Further, in the area of
accessibility of facilities, which is fully
discussed below, the proposed
regulation places emphasis upon making
programs and activities accessible,
requiring restructuring of the facilities
themselves only as a last resort.
Accordingly, the cost of compliance will
not be as great as expected by some
recipient governments.

It should also be understood that
there are competing interests involved,
in that handicap discrimination lie
racial and sex discrimination, fifteen or
tventy years ago) is so far-reaching and
pervasive that decisive steps must be
taken in order to bring the handicapped
Into the mainstream of society. The goal
of eliminating handicap discrimination
has been determnined by the Congress to
be worth the cost of implementing the
remedies. Concern for the burden placed
upon small recipient governments is,
however, expressed in several sections
of the regulation which exempt recipient
governments that employ fifteen or
fewer full or part-time employees from
certain administrative requirements.
Further, weakening of the requirements
would conflict vith the Federal policy of
vigorous enforcement of section 504.

Several comments were received,
which suggested that the ORS provide
additional funds to recipient
governments to implement section 504.
The ORS does not have statutory
authority to provide additional funding
for implementation of section 504.
Entitlement payments of recipient
governments are determined by a strict
statutory formula and the program is
funded accordingly. Even if additional
revenue sharing funds were allocated
for enforcement of this section, there is
no guarantee that the funds would be
spent for the purpose. Nor can a
recipient government be required to
spend its revenue sharing funds for a
particular purpose as under categorical
grant programs. Recipient governments
may spend their revenue sharing funds
for any purpose which is permissible
under State or local law so long asthat
does not conflict with Federallaw.

Several comments were received;
which suggested that because revenue
sharing funds support so many different
kinds of programs and activities, the
revenue sharing regulations should
contain specific provisions proscribing
specific recipient government policies
and procedures with regard to
handicapped status discrimination,
particularly in the areas of education,
housing, transportation and public
safety. HEW, as lead agency, has acted
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through the review process to ensure
that other Federal agencies issue
regulations consistent with its own.
Accordingly, it is not anticipated that
revenue sharing regulations will conflict
with those published by the departments
or agencies with primary responsibility
for the areas of education, housing,
transportation and public safety. The
Director will await the publication of all
regulations in these areas before
resolving the issue of whether or not to
incorporate those regulations. Other
options might be to develop revenue
sharing regulations in these areas or to
provide specific guidance through some
other means, such as interpretive
rulings. The problem is particularly
serious in the area of transportation
where the potential costs are so great.
The Director again wishes to emphasize
the fact that the ORS Office provides
financial assistance directly to
governments which may use funds for
any and all purposes which are
permissible under local law. For this
reason, the regulations should probably
be as general as possible.

Several comments were received,
which addressed the issue of the
jurisdiction of the ORS based on
funding. The nondiscrimination
prohibition applies to all programs and
activities of recipients of revenue
sharing funds unless they can prove by
clear and convincing evidence that the
programs or activities in question were
not funded in whole or in part with
revenue sharing funds, as provided in
section 122(a](2) of the Act. Some
comments were received, which
suggested that the exception causes
section 504 to apply only to programs
and activities directly funded with
revenue sharing funds. The questions of
funding and jurisdiction are complex
and currently under review in their
application to the whole of subpart E,
Nondiscrimination. Clearly, however,
the issue of funding is one in which the
burden of proof is placed upon the
recipient government.

The Supreme Court recently handed
down the decision in Southeastern
Community College v. Davis (47 LW
4689, June 12, 1979). The Court held that
the College was not required to
substantially lower its standards for
participation in its nursing school in
order to admit an individual with a
severe hearing disability. HEW has
concluded that no changes need be
made to its HEW regulations because of
Davis, which upheld HEW's
interpretation of section 504. Since the
Guidelines for other Federal agencies
and the ORS regulations are based upon
the HEW regulations, the Director has

determined, after communicating with
HEW, that the Davis' case requires no
change in the proposed ORS handicap
discrimination regulations.

Section 51.55(a) Definitions. Several
comments were received, which
suggested changes to various provisions
of the definition of "handicapped
individual." (Section 51.55(a)(1)) The
ORS does not have the authority to
amend the definition of a "handicapped
individual." Section 85.4 of the HEW
guidelines requires each agency to issue
regulations, which define appropriate
terms, consistent with the definitions
and standards for determining who are
handicapped persons contained in the
Guidelines. Accordingly, the definitions
of "handicapped individual" and
"qualified handicapped individual",
contained in the proposed rule, are
identical to those in the Guidelines. No
change has been made in this proposed
ORS regulation.

The 1978 amendments to section 504
altered the definition of handicapped
person with respect to drug addicts and
alcoholics (Pub. L 95-602, section 122).
Since the amendment was consistent
with HEW interpretations, no
amendment to the proposed rule was
needed.

Section 51.55(a)(6) Qualified
handicapped individual. One comment
was received, which pointed out that
HEW had deleted the word "otherwise"
from its definition of "qualified
handicapped individual" because it
made the provision ambiquous and that
the ORS should do the same in the
interest of consistency. The Director
agrees and the proposed rule is
therefore amended throughout to delete
the word "otherwise."

The question arose within the
Department of the Treasury as to why
reasonable accommodation was not
applied to discrimination against a
qualified handicapped individual in the
provision of services. After consultation
with HEW, the Director decided that it
should be made clear that a stronger
standard than reasonable
accommodation applies to
discrimination in the provision of
services than to discrimination in
employment. A qualified handicapped
individual cannot be deprived of a
service or benefit solely because of the
cost involved. Some method of providing
the service must be found. With respect
to employment, however, cost can be a
factor in refusing to accomodate an
applicant or employee. The limitation on
accommodation of a handicapped
individual with respect to the provision
of services comes from the definition of
"qualified handicapped individual."
Only those handicapped individuals

who meet the essential eligibility
requirements of the program or activity
are "qualified" and must be
accommodated.

Section 51.55(b) General prohibitions
with respect to discrimination against a
qualified handicapped individual.
Several comments were received, which
objected to the cross-reference between
§ 51.55 and §§ 51.52(b) and 51.53(b) of
the revenue sharing regulations as being
ambiguous and needing clarification as
to what does and does not apply to
discrimination against a qualified
handicapped individual. The Director
agrees with these comments and
proposes to amend § 51.55(b)(1) to
eliminate the reference to § 51.53,
"Employment discrimination", because
that provision applies only to
employment discrimination on the basis
of race, color, national origin, sex or
religion, and not on the basis of
handicapped status. The section would
further be amended to delete the
confusing reference to a cross-reference
between §§ 51.52(b) and 51.55, but make
it clear that the general prohibitions
described in § 51.52(b) (except
§§ 51.52(b)(1) (ii), (iII) and (v)) also apply
to discrimination against a qualified
handicapped individual.

Proposed § 51.55(b)(1)(i) would be
amended to clarify that even though It Is
permissible to maintain separate
programs and activities for the
handicapped, qualified handicapped
individuals cannot be excluded from
participation in programs and activities
that are open to the general public. If,
however, the cost of accommodating a
handicapped individual Is too great and
a permissible separate program exists,
then the individual can be limited to the
separate program.

Proposed § 51.55(b)(1)(ii) would be
amended in response to comment that
the phrase "least segregated setting
appropriate" does not sufficiently
emphasize the need for handicapped
persons to be integrated into society.
The provision now refers to the "most
integrated setting appropriate."

Section 51.55(b)(1)(iii) is proposed to
be amended to refer to applicants,
employees and beneficiaries as well as
to the general public. Several comments
were received, which expressed concern
that recipient governments, particularly
the smaller ones, would have difficulty
communicating to persons of impaired
vision as is required in § 51.55(bJ{1){ii}.
The requirement is not expected to work
any great hardship on recipient
governments. A number of methods can
be employed to make communications
available to the public. For example, a
notification of public hearings might
also be advertised over radio and
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television through public service
announcements.

A new § 51.55(b)(1)(iv) is added to the
proposed regulation to make it clear to
recipient governments that the public
hearings-required under section 12 of the
Act and § 51.13 and § 51.14 of the
regulations must be accessible to the
handicapped. New § 51.55(b)(1)(v), (vi),
(vii), (viii), (ix) and (x) are added to the
proposed regulation in order to provide
more consistency with HEW Guidelines.
Sections 85.51(b)(]iii), (iv), (v) and (vii)
and (b)(3), of the Guidelines and
§ 84.52(d] of the HEW regulations,
provide the basis for those subsections.
New § 51.55(b)(1)(v) is added to the
proposed rule to require recipient
governments to provide 'uxiliary aids to
the visually, speech and hearing
impaired to allow them to benefit
equally from a program or activity.
Examples of such auxiliary aids are
brailled and typed material, interpreters
and similar devices and services. Anew
§ 51.55(b)(1](ix] is added in order to
clarify the fact that a recipient
government may not fund
discriminatory activities through
contractual arrangements. A new
§ 51.55(b)(1)(x) is added to emphasize
that a recipient governments zoning
authority cannot be used to discriminate
against the handicapped.

One comment was received, which
suggested that § 51.55(b)(3) be
eliminated because emphasis should be
placed on the provision'of equal
services. The Director agrees with the
position of HEW on this point that
equivalent, as opposed to identical,
services must be required, thereby
providing equal opportunity to achieve
the same result. Emphasis should be
placed upon meeting the individual
needs of handicappeapersons to the
same extent that the individual needs of
nonhandicapped persons are met. The
proposed subsection, therefore, remains
the same. A new § 51.55(b)(4)
emphasizes that the enforcement
procedures contained in Subpart E shall
be used to redress violations of the
provisions of this section.

Section 51.55(c) Self-evaluation.
Several comments were received, which
objected to the time period allowed for
self-evaluations under § 51.55(c) of the
regulation. Those comments from
recipient governments suggested that
the time period be lengthened or indeed
that the requirement was not necessary.
Section 85.5(b)(2) of the HEW guidelines
provides that each agency shall include
a requirement for-self-evaluation. The
first proposed rule was based primarily
on § 84.6(c) of the HEW regulations,
except that the time for completion was

set at two years instead of one. Several
comments were suggested that the two-
year time period was too long. They
pointed out that HEW recipients were
required to do self-evaluations within
one year commencing June 3,1977, the
effective date of the HEW regulations,
and further that in many cases the HEW
and the ORS requirements would
overlap. Departments of a recipient
government which have already
undertaken the self-evaluation could aid
the recipient government in completing
the overall self-evaluation required by
the ORS. Accordingly, the time period
for completing self-evaluations in the
new proposed rule is reduced to one
year.

One comment was received, which
questioned whether the references to
number of employees in § 51.55(c)(2)
and § 51.55(k) of the proposed rule
referred to full-time or part-time
employees and suggested that the
subsections should not be applicable to
recipient governments with only part-
time employees. Upon consulting with
HEW, it was determined that the
references to the number of employees
in the Guidelines include both full-time
and part-time employees. In the
interests of mininmizing the burden on
small recipient governments, however,
the Director proposed to adopt the
concept of full-time equivalent
employees. This means that two part-
time employees would be counted as
one full-time employee in order to
determine if a recipient government
employs fifteen or more persons.
References to the number of employees
throughout the proposed rule are
specifically to full-time equivalent
employees.

Section 51.55(d) Designation of
responsible employee and adoption of
grievance procedures, Section 51.55(e)
notice. Several comments were
received, which suggested that the
proposed rule should have included
requirements for designation of a
responsible employee, establishment of
grievance procedures and notification to
employees and the public that the
prohibition against discrimination on the
basis of handicap exists. The Director
agrees with the comments that these
provisions should be added to the
proposed regulation. Accordingly,
§ 51.55(d) "Designation of responsible
employee and adoption of grievance
procedure", and § 51.55(e) "Notice" are
added to the new proposed rule. The
new provisions are based upon § § 84.7
and 84.8 of the HEW regulations.

Section 51.55() Adnistrative
requirements for small recipient
governments. Several comments were

received, which suggested that no
exceptions to any of the requirements
should be allowed for small recipient
governments because the same level of
commitment should be required of all
recipients of revenue sharing fimds
regardless of size. The Director realizes
the difficulty of balancing the real
concerns of small recipient governments
over the burden of compliance in this
relatively new area, with the goal of
eliminating discrimination against the
handicapped wherever it exists. While
small governments should not be
allowed to discriminate against the
handicapped, merely because of their
size, certain administrative
requirements would be unduly
burdensome on small recipient
governments because of their lack of a
workforce to undertake the
implementation. A new § 51.55(f) has
been added to the new proposed rule,
however, to remind small recipient
governments that the exceptions are not
designed to authorize them to provide
services and benefits in a discriminatory
manner.

Section 51.55(g) Employment
discrimination. Section 51.55(e)
"Employment discrimination! is
redesignated § 51.55(g). Reference to
§ 51.53 in the opening paragraph of
proposed § 51.55(e) (of the original
proposed rule) is proposed to be deleted.
Section 51.55(e)(1) on "Reasonable
accommodation" is deleted because it is
redundant. A new § 51.55(g)(1) (i) states
the basic prohibition against
employment discrimination on the basis
of handicapped status. Proposed
§ 51.55(e)(3), concerning preemployment
inquiries, is deleted and becomes a new
§ 51.55fj) to be discussed below.
Proposed § 51.55(e)(4) is redesignated
§ 51.55(g)(1](i). Proposed § 51.55(e)(5) is
redesignated § 51.55(g](1]i).

A new § 51.55W[1)(iv], is added to the
proposed rule in response to comment
that the original proposed rule did not
apply the prohibition to a number of
important employment practices or
conditions; the new paragraph is based
upon § 84.11(b) of the HEW regulations.
A new § 51.55(g)(2) is added to the
proposed rule to provide that a recipient --
government is not excused from
compliance because of inconsistent
provisions in a collective bargaining
agreement; It is based upon § 84.11(c) of
the HEW regulations. Similarly, a new
§ 51.55(g)(3) is added to the proposed
rule to prohibit a refusal to hire a
handicapped individual because
employment opportunities in the
occupation are more limited; it is based
upon 8 84.10(b) of the HEW regulations.
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Section 51.55(h) Reasonable
accommodation. Section 51.55(f), of the
original proposed rule "Reasonable
accommodationi" is redesignated
§ 51.55(h). Several comments were
received, which suggested that the
provision concerning reasonable
accommodation needed further
elaboration and was unduly
burdensome to recipient governments.
The Director does not agree with the
reasoning behind the comments because
the concept of reasonable
accommodation is not one in which
every consideration can be anticipated
and provided for by regulations. The
determination as to what is reasonable
with respect to a particular recipient
government or a particular handicapped
status, must be made on a case-by-case
basis. Where the Director determines
that more specific guidance is needed,
however, such guidance will be given in
the form of administrative or
interpretive rulings. A new § 51.55(h)(4)
is added to the proposed rule in
response to comment that the regulation
should prohibit denial of an employment
opportunity to a qualified handicapped
individual because of the need to make
reasonable accommodation.

Section 51.55(i) Employment
criteria. Several comments were
received, which suggested that the
section concerning employment criteria
in the original proposed rule,
§ 51.55(e)(2), did not provide sufficient
elaboration and should be more
consistent with the comparable HEW
provisions. Further, it has become clear
to the Director that additional guidance
is needed concerning the use of an
employment criterion which excludes an
entire class of handicapped individuals
from consideration for a particular job
or job classification. Some exclusionary
standards are obviously needed.
However, many recipient governments
have created employment criteria which
bar entire classes of handicapped
individuals from consideration for
certain jobs, even though individual
members may be qualified to perform
the essential functions of the job with
reasonable accommodation.

Ingeneral, the absolute exclusion of a
class of handicapped individuals from
consideration for employment, without
making an individual determination of
the competency of a particular
applicant, will be considered evidence
of discrimination. A recipient
government has the burden of proving
that no member of a class of
handicapped individuals can be
qualified for the job in question in order
to sustain such an absolute exclusion.

One example of an employment
criterion used by many recipient
governments Is a policy which requires
that to be considered for the position of
police officer an individual must have
vision, correctible to 20/20. Since it is
clear that at least some people without
such vision can perform police duties
satisfactorily, an applicant must be
afforded the opportunity to prove that
he or she could still shoot accurately
.and perform the other essential
functions of the job of a police officer
without 20/20 vision. As another
example, many recipient governments
have established policies that no
epileptics may be considered for
appointment as police officers. The use
of such a policy to exclude from
consideration all applicants with a
history of epilepsy (even if an individual
has not had a seizure since childhood) is
discriminatory because it does not take
into account those persons who have
their epilepsy under control.

A number of recent cases support the
position that the establishment of
employment criteria that unnecessarily
exclude an entire class is
discriminatory. See, e.g., Connecticut
Institute for the Blind v. Commission on
Human Rights, 18 FEP Cases 42, (Sup.
Ct. Sept 5, 1978) in which the
Connecticut Supreme Court invalidated
a requirement that all teacher's aides
must have normal vision; Davis v.
Bucher, 17 FEP 918, C.A. No. 77-932,
(E.D. Pa. 1978) in which the Court held
that the City discriminated against the
plaintiff on the basis of handicap by its
refusal to hire any former drug abusers;
Duran v. City of Tampa, Florida, 430 F.
Supp. 75 (M.D. Fla. 1977) in which it was
held discriminatory for the City to have,
a policy excluding all persons with a
history of epilepsy from employment as
police officers (see also Cleveland
Board of Education v. La Fleur, 414 U.S.
632 (1974); Gurmankin v. Costango, 411
F. Supp. 982 (E.D. Pa. 1976); Marsh v.
Pickens, Civil Action No. 77 M. 1041 (D.
Col., August 1, 1978).

An application of a policy of
automatic exclusion also indicates that
recipient governments have not
attempted to determine if reasonable
accommodation would enable a
handicapped individual to perform the
job in question. Reasonable
accommodation of an epileptic
individual to qualify him or her for the
position of police officer, might require
the recipient government to hire the
handicapped individual as a "desk
officer." The intent of the regulation is to
require the recipient government to
make a reasonable effort at job
restructuring to eliminate those duties of

a police officer for which an epiliptic is
truly not qualified, while creating a
meaningful full-time or part-time job. A
recipient government has the burden of
proving that an effort to make
reasonable accommodation to the
handicap of an individual would cause it
undue hardship.

The proposed rule is, therefore,
amended to provide In subparagraph (1)
that a recipient government may not use
a selection criterion or policy to exclude
a handicapped individual or class of
individuals, unless the criterion or
policy is shown to be directly related to
the essential functions of the position in
question and less exclusionary plans.
This Is an issue which must be studied
further before any changes can be made
and comments are specifically requested
for its resolution.

Section 51.550) Employment
inquiries. Several comments were
received, which suggested that the
section concerning preemployment
inquiries in the proposed rule,
§ 51.55(e)(3), did not provide sufficient
elaboration and should be more in line
with § 84.14 of the HEW regulations.
The Director agrees with these
comments, and therefore adds a new
§ 51.550) "Preemployment inquiries."
One comment expressed concern that
the prohibition against preemployment
inquiries would cause an increase In the
cost of workman's compensation and
disability insurance plans. This is a
problem which must be studied further
before any changes can be made.
Comments containing specific
recommendations for resolution of this
problem are requested.

Section 51.55(k) Program
accessibility. Proposed § 51.55(g)
concerning program accessibility Is
redesignated § 51.55(k). The general
prohibition against conducting programs
and activities unaccessible to the
handicapped is designated § 51.55(k)(1).
The greatest number of comments were
received concerning the accessibility
provisions of the original proposed rule.
The comments from representatives of
recipient governments expressed
particular concern that upon the
effective date of the regulations,
recipient governments would be
required to make major structural
changes to all of their facilities. The
regulations in no way require such
wholesale renovation of public facilities.
Section 122 of the Revenue Sharing Act
does not require that every facility
owned or used by a recipient
government be accessible to the
handicapped, unless that facility is
constructed with revenue sharing funds
after January 1, 1977. The emphasis has
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always been placed upon program
accessibility. Those facilities
constructed before January 1, 1977, as,
well as constructed before January 1,
1977, as well as construction projects
commenced before that time, need only
be made accessible if the-programs and
activities conducted therein are not
accessible and cannot be-made
accessible in any other way.

Accessibility, however, can be
achievedin manyways which do not
require modification of the structure of
the facility. For example, a public ,
hearing held in a building not accessible
to the handicapped can be made
accessible by moving it to another
building. Where a building does not
have an elevator, inaccessible programs
and activities conducted on other floors
could be moved to the first floor. A new
§ 51.55(k)(2)(ii) entitled "Methods", sets
forth other examples of methods to
make programs and activities accessible
without structural changes to facilities.

Proposed § 51.55(i)], "Exception for
small recipient governments", is
redesignated § 51.55(k)(3). This
subsection is a part of the continuing
effort to take into account the burden of
compliance on small recipient .
governments. Several comments were
received,-which objected that the
exception for small recipient
governments was not drawn narrowly -

enough and should apply only to certain
types of services provided by small
recipient governments. That approach is,
not feasible because the financial
assistance provided by the Office of
Revenue Sharing is open-ended in
nature in that it is given directly to
governments, not specific programs.
Ftrther, the recipients of revenue
sharing funds are general purpose
governments, except for the separate
law enforcement officers of the State of
Louisiana, Indian tribes and Alaskan
native villages, all of which provide
certain minimum services. The Director,
therefore, declines to accept this'
comment. The comments also suggested
that the regulation should specifically
provide that the cost of providing the
service would not be born by the
handicapped individual. The Director
agrees with these comnents and
§ 51.55(k](3] is proposed to be amended
to provide that the handicapped
individual may be referred to other
providers of the servide at no additional
cost to the handicapped individual.
. A new § 51.55(k)(4),.'Time periods," is
proposed in response to comment that
time limits should be set within which
recipient governments must make their
programs and activities accessible.
Paragraph 51.55(k)(4)(i) is based upon

§ 84.22(d) of the HEW regulations and
provides that a recipient government
shall comply with this section within 60
days from the effective date of the
regulations unless structural changes are
required, in which case three years are
allowed. Paragraph (k)(41i) was added
because the time limits for
transportation systems set forth by the
Department of Transportation will be
different from those for facilities in
general. HEW has determined that the
problems with making transportation
systems accessible are sufficiently
serious to justify the extended time
period.

Several comments were received,
which objected to the fact that the
proposed rule did not require the
development of a transition plan in
situations where structural changes are
required. The Director agrees that such a
plan should be required. A new
§ 51.55(k)(5) is therefore proposed to
require a recipient government to
develop a transition plan within one
year from the effective date of the
regulation, and sets forth the steps to be
taken to complete the necessary
changes. A time period of one year is set
to correspond with'the time period for
the self-evaluation (§ 51.55(c)) which
can be undertaken at the same time.

A new § 51.55(k)(6), is proposed to
require recipient governments to notify
the general public of the availability and
location of particular services and
activities which are accessible to the
handicapped.

Proposed § 51.55(j) of the original
proposed rule, "New construction', has
been redesignated § 51.55(k)(7) and
amended by deleting the definition of
commencement of a constructior project
which is now provided in a separate
subsection discussed below.

Proposed § 51.55(k), "Alterations," Is
redesignated § 51.55(k)(8).

One comment suggested that the
accessibility requirements should also
apply to facilities newly leased with
revenue sharing funds after January 1,
1977. The Director agrees that new
leases should be covered. It seems clear,
however, that to add such a requirement
to leases of long standing, which will
soon be due for renewal, would be
unfair. A new § 51.5k]J(9), Is therefore
proposed, which provides that facilities
newly leased after the effective date of
this section, shall be classified as new
facilities and are subject to the same
accessibility requirements as those
facilities owned by recipient
governments.

Several comments were received,-
which objected that the proposed rule

0did not reference any standards which
recipient governments should follow to .

make new facilities accessible. The
Director agrees that recipient ,
governments need the additional
guidance provided by the American
National Standards Institute (ANSI). A
new § 51.55(k)(10) is proposed.ihich
provides that the design, construction or
alteration of facilities in compliance
with the ANSI standards, vill satisfy the
requirements of this section.

When the Revenue Sharing Act was
amended to include discrimination
against the handicapped, Congress also
provided an exception for construction
projects, which commenced prior to
January 1,1977. One comment su-ested
that this exception exempts all facilities,
the construction of which was begun or
completed before January 1, 1977. The
Director believes that this is too broad a
view of the exception. The emphasis
must again be placed on program
accessibility. The exception exempts"construction projects" commenced or
completed before January 1,1977, but
only if the programs and activities
conducted in the facilities are
determined not to have been funded
with revenue sharing funds or are
otherwise accessible. The exception
only exempts "construction projects"
funded with revenue sharing funds,
which are commenced or completed "
prior to January 1,1977. Programs and
activities funded with revenue sharing
funds, however, must still be accessible
to the handicapped as provided in this
section. A new § 51.55(k)(11), is
proposed to explain the application of
the exception. New § 51.55k)(12) is
proposed to establish the date on which
a construction project is deemed to be
commenced, that date is the date -when
the recipient government obligated itself
by contrict for the phyiical construction
of the project.

Section 51.56 Discridnotion on the
Basis ofAge. The 1976 amehdments
added the prohibition against
discrimination on the basis of aie under
the Age Discrimination Act of 1975 (Pub.
L 95-488). ,

The Age Discrimination Act of 1975
prohibits discrimination on the basis of
age in programs or activities receiving
Federal financial assistance. The
definition of Federal financial assistance
specifically includes revenue sharing.
The Act also contains certain exceptions
that permit, under limited
circumstances, continued use of age
distinctions or factors other than age
that may have a disproportionate effect
on the basis of age. The Age -

Discrimination Act requires HEW, as
lead agency; to Issue government-wide
regulations, which each Federal agency
with age discrimination responsibility
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would use as a basis for the
development of agency specific
regulations.

HEW published final government-
wide regulations on June 12,1979 (45
CFR part 90, 44 FR 33708). The Age
Discrimination act and the HEW
government-wide regulations require the
ORS to publish proposed and then final
agency-specific regulations consistent
with the government-wide regulations.
This proposed rule is the first step in
that process.

HEW government-wide regulations (45
CFR Part 90)

The government-wide regulations
define certain terms and set standards
for determining what is age
discrimination under the Age
Discrimination Act of 1975, and sets
forth exceptions to the general
prohibitions, all of which other Federal
agencies must include in their agency-
specific regulations. The Director may
not use different definitions and
standards than those in the government-
wide regulations. Therefore, the Director
asks that comments be directed solely to
the new material in the ORS' agency-
specific regulations. ORS will only
respond to comments on the procedural
requirements established by the final,
government-wide regulations. The ORS'
proposed age discrimination regulation
is based upon Subparts A and B of the
HEW government-wide regulations,
which are repeated as appendix C to the
proposed rule.

Procedural Provisions of Age
Discrimination Act and HEW
Government-Wide Regulations

When the age discrimination
prohibition was added to the
prohibitions contained in section 122 of
the Revenue Sharing Act by the 1976
amendments, the intent of Congress was
to make the substantive prohibition
enforceable under the procedures set
forth in sections 122, 124 and 125 of the
Revenue Sharing Act, as amended,
rather than procedures set forth in the
Age Discrimination Act of 1975. The
Revenue Sharing Amendments were
passed one year after the Age
Discrimination act of 1975. Since both
Acts make age discrimination a
prohibited practice by recipients of
revenue sharing funds, the latter Act
should obviously govern where conflict
exists regarding procedures. Moreover,
it is clear that the Revenue Sharing Act's
procedures apply to all other forms of
discrimination prohibited by section
122(a), and there is no basis for treating
the ag~e discrimination prohibition
differently.

The same argument applies to the
government-wide regulations issued by
HEW to implement the Age
Discrimination Act The enforcement
procedures set forth in Subpart D of the
HEW government-wide age
discrimination regulations are not
applicable where revenue sharing funds
are involved because the Revenue
Sharing regulations have their own
enforcement provisions against
discriminatory conduct (31 CFR part 51,
Subpart E). Substantive provisions of
the HEW age discrimination regulations
are of course applicable and binding
upon the ORS and are the basis of the
proposed rule. However, compliance
with those provisions is supposed to be
achieved under the enforcement
provisions of the Revenue Sharing Act
and regulations. In the interest of clarity,
the regulations are being published as a
whole, placing the age and handicapped
regulations in the propercontext. Except
as otherwise provided in section 51.56,
those procedures set forth in section
51.52 eL seq. will govern.

Specifically, provisions of Subpart D
of the HEW government-wide
regulations conflict in a number of areas
with those contained in Subpart E of the
revenue sharing regulations currently in
effect and as contained in this proposed
rule. Subpart E provides an enforcement
mechanism for all bases of
discrimination (not only age). As
discussed later, revenue sharing
regulations provide for complaint
processing, compliance reviews,
submission of required reports, remedial
and affirmative action and exhaustion of
administrative remedies prior to right of
private action. The Revenue Sharing Act
provides no authority however, for
provisions for alternate funds disbursal
or participation in the mediation
process, discussed below. Further, the
period for exhaustion of administrative
remedies is 90 days, as opposed to 180
days under the Age Discrimination Act
and regulations. Where the Director
determined that provisions contained in
the HEW government-wide regulation
but not contained in Subpart E were
compatible with the provisions of the
Revenue Sharing Act and regulafions,
those provisions were added to the
proposed rule. The proposed rule,
therefore, provides for the conduct of a
self-evaluation. Proposed § 51.52(b),
which contains general prohibitions
against discrimination would add a
prohibition against intimidation or
retaliation (§ 51.52(b)(5)) and currently
provides for remedial and affirmative
action by recipient government
(proposed § 51.52(b)(7) and (b)[8) and
§ 51.61).

Mediation Process
The major inconsistency between the

revenue sharing and HEW government-
wide regulations Is the provision in the
latter for the mediation process. The
revenue Sharing Act and regulations
require the Director to investigate and
issue a finding within 90 days after
receipt of a complaint alleging
discrimination prohibited by the Act. A
mediation process allowing 60 days of
mediation before the ORS begins Its
procedures would make it impossiblo for
the ORS to meet the 90-day requirement
of the Act.

At the same time, however, we agree
that mediation would be a reasonable
and efficient method of resolving many
age discrimination complaints before
they enter the formal compliance
process. The Director, therefore,
proposes that the mediation process be
offered on a voluntary basis i.e., the
complainant may agree to submit the
age discrimination complaint to the
mediation process before the formal
ORS process begins. The time
limitations contained in the Revenue
Sharing Act and regulations were
provided by Congress for the benefit of
the complainant. It, therefore, appears
reasonable to give complainants the
option of selecting mediation and
thereby delaying the ORS process or
not. The Director would strongly
recommend to complainants that they
opt for mediation because of the
likelihood that potential complaints
would be resolved in a quicker and less
adversary manner.

The ORS formal administrative
process will not be deemed to begin
until a complaint submitted to mediation
has been returned to the ORS
unresolved. Prior to being returned to
the ORS, the allegations will be
designated a claim as opposed to a
complaint. If the complainant agrees to
mediation, a claim would only become a
complaint for revenue sharing purposes,
after mediation failed and FMCS had
notified ORS. The Director specifically
requests comments upon the question of
ORS use of a voluntary mediation
process, particularly from potential
complainants.

Discussion of Important Requirements
and Examples

HEW, as part of the preamble on Its
proposed agency specific regulations,
sets out important requirements and
examples of their application to HEW
recipients. Since departments and
agencies of recipient governments are
frequently recipients of HEW funds that
section is also helpful to Revenue
Sharing recipient governments.



Federal Register / Vol. 44, No. 251 / Monday, December 31, 1979 / Proposed Rules

Accordingly, the discussion is attached
-as appendix C;

Effective date
It is the position of JHEW that the

effective date of the age discrimination
prohibition begins with the effective
,date of the final HEW government-wide
regulations, July 1, 1979. The ORS
proposed age discrimination regulations
are, thereforej drafted with July 1,-1979, -
as the effective date. Until final revenue
sharing age discrimination regulations
are issued, complaints received after
that date will be processed pursuant to
the government-wide regulations with,
respect to the substantive prohibitions,
but pursuant to the existing procedures
under Subpart E of the revenue sharing
regulations. Complainants should state
in their complaints whether they wish to
use the mediation option. The
exhaustion of administrative remedies
under section 124 of the Revenue
Sharing Act, will occur within 90 days
after the filing of the complaint by the
complainant after July 1,1979.

Section 51.59 Assurances required;
compliance information and reports. On
July 24,1978 (43 FR 31927) §. 51.59(a),
was amended in interim form to- .
eliminate the requirement that the copy
of a holding to be submitted to -the,
Director be certified. This amendment
remains in the proposed rule. Proposed
§ 51.59(b), "Constructive waiver-of
-entitlement payment," applies the
constructive waiver process to failure by
recipient governments to submit
assurances they will comply with the
provisions of Subpart E. This section
parallels proposed § 51.3(e), which
establishes the same procedure for
enforcing the assuiance requirement
with respect to provisions other than
Subpart E. Proposed § 51.6(c),
"Constructive waiver," adds the same
provision with respect to the submission
by recipient governments of compliance
information- and reports.-

Section 51.61- . Compliance reviews-
and affirmative actiom The proposed'
rule-is completely revised to provide
more specificity concerning what a
compliance review will consist of. The
regulationijs modeled after that of the ,
Law Enforcement Assistance
Administration of the Department of
Justice (28 CFR-42.206) to enforce the
Crime Control and Safe Streets Act of
1976.

Proposed § 51.61(b) "Affirmative
action" would remove the reference to
the guidelines of the Equal Employment
Opportunity Coordinating Council,
which no longer exists. The Equal.
Employment Opportunity Commission
has recently published Affirmative'
-Action Guidelines,'which supersede

those of the Coordinating Council.
Accordingly, the Director proposes to
include these guidelines as an appendix
to provide additional guidance.

Section 51.62 Administrative
complaints and investigatons. Proposed
§ 51.62(b) "Investigations" amends the
interim regulation to clarify that the
ORS will investigate administrative
complaints, which allege a
discriminatory practice which, if true,
would violate the Act. Information,
other than- complaints, either generated

-within or outside of the ORS may also
be the source of an investigation. The
proposed rule also provides that the
Director may defer to the Attorney
General in appropriate cases. The
subsection, in conjunction with
§ 51.69(c), serves as the basis for a
cooperative agreement with the
Department of Justice. The proposed
rule also provides that the scope of an
investigation is not limited to the
complaint or other information on which
it is based, but may be expanded to
include other matters.

Section 51.64 Notification of
noncompliance. Proposed §§ 51.64 and
51.65'combine interim §§ 51.62, 51.65,

-51.67 and 51.68 and generally reorganize
the provisions describing the procedures
for effecting compliance.

Proposed § 51.64(a) provides that after
an investigation or receipt of a
determination of a State administrative
agency, the Director shall make a
finding that it is more likely than not
that the recipient government has failed
to comply with the provisions of this
subpart if warranted. The Director shall
within ten days of making a finding.
issue a notice of noncompliance to the
recipient government and inform the
government that It has 30 days to enter
into compliance, provide evidence to
demonstrate compliance, or prove by
clear and convincing evidence that
revenue sharing funds were not used to
fund the particular program or activity,
or else a determination of
noncompliance will be issued.

Proposed § 51.64(b) provides that
within 10 days after receipt of a holding,
the Director shall notify the recipient,
government of the holding and that the
holding is conclusive on the issue of
discrimination. The notice of
noncompliance shall further inform the
recipient government that it has 30 days
to enter a compliance agreement or
prove lack of funding by clear and
convincing evidence, or else a
determination of noncompliance will be
issued.

Proposed § 51.64(b)(2) provides that
where the remedial order issued on
which the -holding is stayed by a court,

'the stay will not affect action by the

Director unless the ORS is specifically
included in the stay.

Section 51.65 Determination of
noncompliance. This section covers the.
action to be taken by the Director if the
recipient government fails to enter into
compliance after receipt of notification
of noncompliance. Once a determination
of noncompliance is issued, the recipient
government has ten days to enter a
compliance agreement, prove by clear
and convincing evidence that the
program or activity complained of was
not funded with revenue sharing funds
or request a hearing. If the recipient
government does not take any of these
actions within the 10-day period, the
payment of revenue sharing funds to
that government will be suspended until
a compliance agreement is concluded.
Section 51.65(b)(3) provides that
administrative action based upon a
holding -ill be discontinued If that
holding is reversed by an administrative
tribunal.

Sections 51.6, 51.68(c), 51.69, and
51.72 concerning administrative hearing
procedures have been placed in
appropriate sections of Subpart G.

Section 51.66 Complioitc6
ogreement. Proposed-§ 51.66(a) sets
forth the requirements for compliance
agreements where the ORS is not
directly a party.

Proposed § 51.66(b) provides that in
the case of a holding, the remedial order
issued pursuant to the holding, if any,
will be the basis of a compliance
agreement. If there is no remedial order,
a compliance agreement will still be
concluded and modified if necessary
when the remedial order is issued.

Proposed § 51.66(c) sets forth the
requirements for a compliance
agreement between the Director and a
recipient government. It must be in
writing and signed by the Director and
the chief executive officer. The
agreement may, however, consist of a
series of documents.

Proposed § 51.66(d) provides that if
the Director believes that a recipient
government has violated the-provisions
of the agreement, the Director may issue
a determination of noncomplance based
upon the alleged violation of agreement.
A subsequent administrative hearing - .
would be limited to the issue of whether
the recipient government complied with
the agreement.

Section 51.67 Resumption of
suspended entitlement payments. This
section remains unchanged except that
the word "may" is replaced with "shall"
since the Director has no discretion to
continue to withhold revenue sharing
funds if one of the events described
occurs.
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Section 51.69 Agreements between
agencies. The proposed rule would
amend this section to describe with
greater specificity what a cooperative
agreement with a Federal or State
agency may include.

Section 51.70 jurisdiction over
property. The proposed rule would
amend this section to reflect the fact
that jurisdiction over property is not
restricted to specific programs and
activities. ORS jurisdiction over a
recipient government was amended by
the 1976 amendments to section 122 of
the Act to cover all property unless the
government proves by clear and
convincing evidence that revenue
sharing funds were not spent for the
particular property or in the program or
activity concerned.

Interim § 51;74 "Authority of the
Attorney General of the United States"
is deleted from the proposed rule. The
subsection restated section 122(g) of the
Act, which does not contain any matter
to be regulated by the ORS.
Coordination with the Equal
Employment Opportunity Commission
Pursuant to Executive Order 12067

Consistent with the underlying
purpose of Executive Order 12067, the
ORS submitted Subpart E of the
proposed regulation to EEOC for review.
The following item has been
recommended for inclusion in the
proposed regulations and will be
addressed in the final regulations (other
changes have already been incorporated
in the proposed regulation):

Prefindings. In order to promote early
compliance in a case disclosing
evidence of noncompliance, the ORS
has established an informal procedure
in which a prefinding letter is issued.
The prefinding letter is issued prior to
the notice of noncompliance. The letter
presents the information relevant to the
alleged noncompliance and provides the
recipient government with an
opportunity to present preliminary
evidence refuting the prefinding letter's
indications and noncompliance. The
procedure is not statutory and used at
the discretion of the manager of the
Civil Rights Division. The issuance of a
prefinding letter has, therefore, not been
included in the regulation as a formal
step in the ORS enforcement process.

The EEOC recommends that the
prefinding process be described in the
appropriate sections of Subpart E.
Consideration will be given to
additional comments on this matter.

Subpart F--Fiscal Procedures and
Auditing

This subpart is reorganized to take'the
definitions contained in final §§ 51.101

"Auditing and evaluations," and 51.2,
general definitions, and create a new
definition § 51.100. Sections 51.100(a)
and (b) would add the only new
definitions. The definitions of"compliance" and "financical audit"
reflect the current operating procedure
of dividing the single independent audit
requirement into two separate audits, a
financial audit of all of a recipient
government's funds and a compliance
audit to determine that revenue sharing
funds were spent in compliance with the
provisions of the Act. The provisions of
the Act referred to include the
nondiscrimination provisions of Section
122; public participation requirements of
Section 121, the prohibition against the
use of revenue sharing funds for
lobbying purposes and the requirements
in section 123(a) that revenue sharing
funds be spent in accordance with State
and local law.

Section 123(c) of the Act requires and
"independent audit of [a recipient
government's] financial statements
conducted for the purpose of
determining compliance [with the Act]
in accordance with generally accepted
auditing standards not less often than
once every three years." For the sake of
convenience, this audit is being
performed separately as a financial
audit and a compliance audit. The
proposed rule merely reflects this
current operating practice.

Section 51.101 Procedures.
applicable to the use of funds. The
proposed rule would make only one
minor change to this section. Proposed
§ 51.101(c) would specify that State and
local laws and procedures must be
followed in the expenditure of revenue
sharing funds except where they conflict
with Federal law which of course
includes the provisions of the Revenue
Sharing Act.

Section 51.102 Auditing and
evaluations. Section 51.102(a) of the
proposed rule would include a reference
to the separation of the single audit
requirement into a financial audit and a
compliance audit, as discussed above.
Proposed § 51.102(b) would eliminate
the requirement that a recipient
government submit a written assurance
in order to elect to follow State or local
law. The section would also add a new
subsection to clarify that a compliance
audit is still required if a recipient
government elects to follow State or
local law in the performance of an audit.

Proposed § 51.102(c) would make it
clear that where a recipient'government
is required by State or local law to
conduct an audit, though exempted from
the requirement by the Act, that audit
must be performed. As stated above,
§ 51.101(c) requires the expenditure of

revenue sharing funds in accordance
with the laws and procedures applicable
to the expenditure of a recipient
governments own funds unless that
State or local law conflicts with Federal
law. Additional requirements which go
beyond the requirements of the Revenue
Sharing Act would not be considered
conflicting. As stated In Section 123(c) of
the Act, the performance of a locally
required audit will be considered
compliance with the Revenue Sharing
Act. The audit performed pursuant to
this subsection need not be submitted to
the ORS, but shall be made available
upon request by the Director.

Proposed § 51.102(d) would provide
that a recipient government using the
series of audits approach may perform
the compliance audit for any one of the
three fiscal years.

Section 51.103 Waiver of audit
requirement where financial accounts
are unauditable. The proposed rule
would amend this section to eliminate
the requirements that the request for the
waiver be submitted before March 31,
1978.

Section 51.107 Scope of audits. The
proposed rule would amend, this section
to clarify that the scope of audits
include all of the financial statements
for each separate fund. The section
would further add the Statements on
Auditing Standards as an additional
guide for the type of audit to be
conducted. Section 51.107(c) would
clarify what the financial statement
consists of.

Subpart G-Proceedings for Reduction
in Entitlement, Withholding, Suspension,
or Repayment of Funds

This subpart has been revised to
differentiate between the requirements
for administrative hearings concerning
violations of subpart E and those
concerning subparts B, D, and F. Section
122 of the Revenue Sharing Act sets
forth the hearing procedures for
nondiscrimination violations. Section
123(b) sets forth the hearing procedures
for violations of the provisions of the
Act other than section 122. The current
subpart G does not make it clear where
the two procedures are the same and
where they differ. In the interest of
consistency, the administrative hearing
procedures contained In current subpart
E are added to proposed subpart G.
Unless otherwise specified the
procedures described-in this subpart
apply to both types of hearings.

Section 51.202 Reasonable notice
and opportunity for hearing. Proposed
§ 51.202 states that provisions for
repayment, withholding, or reduction in
revenue sharing payments apply to.
violations of the provisions of subparts

I I I Innqq ..... .. ..... m ..... ...... ... .............
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B. D, and F,-while provisions for
suspension or termination of the
payment of revenue sharing funds apply
to violation of the provisions of subpart
E.

Section 51.203 Opportunity for
compliance. Proposed- § 51.203 is
amended to reference the provisions
pursuant to which a recipient
government will be given the
opportunity to enter into compliance
prior to the initiation of an
administrative hearing.
-Section 51.20 Institution of an .
administrative hearng. The proposed
rule provides for the institution of an
administrative hearing. A hearing
instituted under the provisions of
subpart E differs from the hearing
instituted under other provisions
because it is instituted by the Director
only after the request of the recipient
government and is required under
section 122(b)(3)(A to be instituted
within 30 days of-receipt of the request
by the Director. -

Section- 51.205 Complaint for -
administrative hearing; Section 51.206
Service of complaint and other papers.
The proposed rule would amend these
sections topoint out the shortened time
frames under which complaints and
answers for-hearings under subpart E
must be filed pursuant to section
122(b)(3)(A). Section 51.205 provides
that for hearings under-subpart E the
complaint must-require that the answer
be filed within 10 days. of receipt of the
complaint by the recipient government
Section 51.206 requires that for hearings
under subpart E the complaint must be
served upon the recipient government
within seven days of reieipt of the
request for a hearing from the recipient
government.

Section 51211 Administrative
hearings. This section would set forth
the procedures under which an
administrative hearing is conducted.
Proposed Section 51.211(b) is based
upon current Sections 51.66 and 51.68 of
subpart E.
-Section 51.214 Depositions. The
proposed rule would amend this section
to provide for the taking of depositions
in a shorter time period for hearings
under the provisions of subpart E. The
summary hearing pursuant to proposed
§ 51.211 must commence within 30 days
of the request for an administrative
hearing by the recipient governmentSection 51.217 Preliminaryfinding
(for hearings under subpart E). Proposed
§ 51.217 sets forth-the provisions
currently contained in § -51.66 of the
interim regulations concerning actions to
be taken by the Director after.a --
summary hearing under-the provisions
of subpart E..

Section 51.218 Initial decision of the
administrative law judge. The proposed
rule would amend this section to ciarily
the contents of the decision-of the
administrative law judge. The
administrative law judge's decision is
not to include the remedy for
noncompliance. The decision merely
sets forth the findings of fact and
conclusions of law and whether the
recipient government has failed to
comply with the provisions of the Act.

Section 51.221 Procedure or review
of decision of administrative law fudge.
The proposed rule removes the
restriction in current § 51.221(b) that the
Director appeal only in absence of
appeal by respondent. Proposed
§ 51.221(b) would add a new provision
to state that the Secretary of the
Treasury may review the decision of the
administrative law judge absent appeal
by either party. Current § 51.222 is
proposed to be added to this section as
a new § 51.221(c). The subsection would
provide that the Secretary's decision is
the final agency decision.

Section 51.222 Effect of absence of
appeal or review of initial decision of
administrative law judge. The proposed
rule would add a new section to clearly
state that the initial decision of the -
administrative law judge becomes the
final agency decision if not appealed by
either party or reviewed by the
Secretary.

-Section 51.223 Effect of order of
repayment. withholding of funds or
suspension of funds. The proposed rule
would describe the remedial orders
which may be issued by the
administrative law judge after an
administrative hearing. Paragraphs (e)
and (d) are currently contained in
§ 51.69 (b) and (c) of the interim
regulation. •

Section 51.225 Judicial review. The
proposed rule would amend this section
to provide that the Director may cross-
appeal issues decided adversely to the
ORS unless those issues were ruled
upon directly by the Secretary.

Written Comments solicited
The Director solicits comments on the

complete set of revenue sharing
regulations or any of its individual parts.
Comments on age-and handicap
regulations will be particularly useful
and are specifically requested.

Regulatory Analysis
Section 3 of Executive Order 12044.

Improving Goverm ent egulations,
requires a regulatory analysis for
"significant regulations which may have
major economic consequences for the
general economy, for Individual-
industries, geographic regions or levels

of governments." The Treasury
Department has determined (pursuant
paragraph 13 of the Treasury
Department implementation of the
Executive Order, 43 FR 52120) that the
overall revisions of the regulations,
being primarily technical and procedural
will not have an impact on the public of
$100 million or more and therefore will
not require a regulatory analysis. With
respect to § 51.58, "Discrimination on
the basis of age," the Treasury
Department has determined the
economic consequences flow directly
from the Age Discrimination Act and the
Revenue Sharing Act and the cost of
implementation will not have an impact
on the community of $100 million or
more. Accordingly Treasury has
concluded that a regulatory analysis is
not required for age discrimination.

With respect to § 51.55, discrimination
with respect to an otherwisequalified
handicapped individual. this regulation
was in the process of active preparation
before May 22.1978. and the provisions
of Executive Order 12044 "Improving
Government Regulations" and the
Treasury Department implementation
thereof are not technically applicable.
Because of the potential costs, however,
a regulatory analysis may still he
prepared. The issue is still under review-
within the Department and the Director
has decided to request comments
concerning the need for such an
analysis. The Analysis prepared by the
Departments of HEW and
Transportation are likely to have
general applicability to the costs to
recipients of revenue sharing funds
because they fund many of the same
kinds of programs. As with age
discrimination, the economic
consequences flow directly from the
statute, in this case Executive Order
11914, "Nondiscrimination On The Basis
of Handicap In Federally Assisted
Programs" Accordingly. the Director
preliminarily takes the position that a
regulatory analysis need not be
prepared.

Authority

This proposed rule is issued under the
authority of the State and Local Fiscal
Assistance Act of 1972 (Pub. L 92-512],
as amended by the State and Local
Fiscal Assistance Amendments of 17. -
(Pub. L 94-488). the Age Discrimination
Act of 1975, as amended, and section -
504 of the Rehabilitation Act of 1973, as,
amended (Pub. L. 93-112) and Treasury
Department Order No. 224. dated-
January 26.1973 (38 FR 3342] as
amended, by Treasury Department
Order No. 242 (Revision No. 1) dated
May 17.1977. -
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31 CFR Part 51, is therefore proposed
to be revised in the manner set forth
below:
Kent Peterson,
Acting Director, Office of Revenue Sharing.

Roger C. Altman,
Assistant Secretary(Domestic Finance).
December 21, 1979.

PART 51-FINANCIAL ASSISTANCE
TO STATE AND LOCAL
GOVERNMENTS

Subpart A-General Information
Sec.
51.0 Scope and application of regulations.
51.1 Establishment of Office of Revenue

Sharing.
51.2 Definitions.
51.3 Procedure for effecting compliance for

violations of provisions other than
Subpart E.

51.4 Transfer of entitlement funds to
secondary recipients.

51.5 Time Periods.
51.6 Effect of State or local law.
51.7 Applicability of other Federal laws.

Subpart B-Assurances, Reports, Public
Participation, and Public Hearings
51.10 Definitions.
51.11 Reports to the Director-, assurances;

procedure for effecting compliance.
51.12 Use Reports.
51.13 Proposed use hearing.
51.14 Budget hearing.
51.15 Amendments or modification to

enacted budget.
51.16 Participation by senior citizens.
51.17 Notification of new media.
51.18 Legal notice rules not applicable.
51.19 Reports to the Bureau of the Census.

Subpart C-Computation and Adjustment
of Entitlement Funds
51.20 Data.
51.21 Data affected by a major disaster.
51.22 Adjusted taxes.
51.23 Date for determination of allocation.
51.24 Boundary changes, governmental

reorganization, etc.
51.25 Waiver of entitlement; nondelivery of

checks; insufficient data.
51.26 Reservation of funds and adjustment

of entitlement.
51.27 State to maintain transfers to local

governments.
51.28 Optional formula.
51.29 Adjustment of data factors.
51.30 Adjustment of maximum and

minimum per capita entitlement; 100
percent criterion.

51.31 Separate law enforcement officers.
51.32 Population of Indian tribes and

Alaskan native villages.

Subpart D-Prohlbitions and Restrictions
on use of Funds
51.40 Matching funds.
51.41 Permissible expenditures for units of

local government.
51.42 Wage rates and labor standards.
51.43 Restriction on expenditures by Indian

tribes and Alaskan native villages.

51.44 Lobbying.
51.45 Use of entitlement funds for debt

retirement.

Subpart E-Nondiscrimination by States
and Local Governments Receiving
Entitlement Funds

51.50 Purpose.
51.51 Definitions.
51.52 Discrimination prohibited.
51.53 Employment Discrimination.
51.54 Discrimination on the basis of sex.
51.55 Discrimination with respect to a

qualifed handicapped individual.
51.56 Discrimination on the basis of age.
51.57 Discrimination on the basis of

national origin.
51.58 Discrimination on the basis of religion.
51.59 Assurances required.
51.60 Compliance information and reports.
51.61 Compliance reviews and affirmative

action.
51.62 Administrative complaints and

investigations.
51.63 Notification to the complainant.
51.64 Notification of noncompliance.
51.65 Determination of noncompliance.
51.66 Compliance agreements.
51.67 Resumption of suspended entitlement

funds.
51.68 Exhaustion of administrative

remedies.
51.69 Agreements between agencies.
51.70 jurisdiction over property.

Subpart F-Rscal Procedures and Auditing

51.100 Definitions.
51.101 Procedures applicable to the use of

funds.
51.102 Auditing and evaluation.
51.103 Waiver of audit requirements where

financial accounts are unauditable.
51.104 Audit of secondary recipients.
51.105 Reliance upon audits under other

Federal laws.
51.106 Audit opinions.
51.107 Scope of audits.
51.108 Retention of audit workpapers.
51.109 Requirements to submit audit reports.

Subpart G-Proceedings for Reduction in
Entitlement, Withholding, Suspension, or
Repayment of Funds

51.200 Scope of subpart.
51.201 Liberal construction.
51.202 Reasonable notice and opportunity

for hearing.
51.203 Opportunity for compliance.
51.204 Institution of administrative hearing.
51.205 Complaint for administrative hearing.
51.206 Service of complaint and other

papers.
51.207 Answer, referral to administrative

law judge.
51.208 Proof; variance; amendment of

pleadings.
51.209 Representation.
51.210 Administrative law judge; powers.
51.211 Administrative hearings.
51.212 Stipulations.
51.213 Evidence.
51.214 Depositions.
51.215 Stenographic record; oath of reporter

transcript.
51.216 Proposed findings and conclusions.

51.217 Preliminary finding (for hearing
under Subpart E).

51.218 Initial decision of the administrative
law judge.

51.219 Certification and transmittal of
record and decision.

51.220 What constitutes the record.
51.221 Procedures for review of decision of

administrative law judge.
51.222 Effect of absence of appeal on review

of initial decision of administrative law
judge.

51.223 Effect of order of repayment,
withholding of funds or suspension of
funds.

51.224 Publicity of proceedings.
51.225 Judicial review.

Authority: State and Local Assistance Act
of 1972, Pub. L. 92-512), as amended by the
State and Local Fiscal Assistance
Amendments of 1976 (Pub. L 94-480), the Age
Discrimination Act of 1975, as amended, and
section 504 of the Rehabilitation Act of 1973,
as amended (Pub. L. 93-112) and Treasury
Department Order No. 224, dated January 20,
1978 (38 FR 3342) as amended by Treasury
Department Order No. 242 (Revision No. 1)
dated May 17,1977.

Subpart A-General Information

§ 51.0 Scope and application of
regulations.

(a) In general. The rules and
regulations in this subpart are
prescribed for carrying into effect the
State and Local Fiscal Assistance Act of
1972 (Pub. L. 92-512) applicable to
entitlement periods beginning January 1,
1973 and the State and Local Fiscal
Assistance Amendments of 197'6 (Pub. L.
94-488) applicable to entitlement
periods beginning January 1, 1977.
Subpart A of this part sets forth general
information and definitions of terms
used in this part. Subpart B of this part
prescribes the reporting, public hearing
and publication requirements under this
part. Subpart C of this part contains
rules regarding the computation,
allocation and adjustment of
entitlements. Subpart D of this part
prescribes prohibitions and restrictions
on the use of funds. Subpart E of this
part contains the nondiscrimination
provisions applicable to programs
funded by recipient governments which
receive revenue sharing funds. Subpart
F of this part prescribes fiscal
procedures and auditing requirements.
Subpart G of this part contains rules
relating to procedure and practice
requirements where a recipient
government has failed to comply with
any provision of this part.

(b) Effect on pending cases. The
procedural provisions of the State and
Local Fiscal Assistance Amendments of
1976 (Pub. L. 94-488) and regulations
promulgated thereunder shall apply to
all pending administrative proceedings,
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- including cases commenced by
complaints filed prior to January 1,1977.

§ 51.1 Establishment of Office of Revenue
Sharing. - -.

Ther is established in the'Office-of -.
the Secretary of the Treasury the Office,
of Revenue Sharing. The office shall be
headed by a Director who shall be
appointed by the Secretary of the
Treasury. The Director shall perform the
functions, exercise the powers and carry
out the duties vested in the Secretary of
the Treasury by the State and Local
Fiscal Assistance Act of 1972, Title L
Public Law 92-512 as amended by the
State and Local Fiscal Assistance
Amendments of 1976, Public Law 94-488.
A reference to the individuals in the
feminine or masculine gender shall not
be construedto exclude either gender.

§ 51.2 Definitlbns.
As used in this part (except where the

context clearly indicates otherwise, or
where the term is otherwise defined
elsewhere in this part) the following
definitions shall apply--

(a) "Act" means the State and Local
Fiscal Assistance Act of 1972, Title I of
Public Law 92-512, approved October
20,1972 as amended by the State and
Local Fiscal-Assistance Amendments of
1976, Public Law 94-488, approved
October 13,1976. (31 U.S.C. 1221, et seq.,
as amended].

(b) "Chief executive officer" of a unit
of localgovernment means the elected
official or the legally designated official,
who has the primary responsibility for
the conduct of that unit's governmental.
affairs. Examples of the "chief executive
officer" of a unit of local government
may be: The elected mayor of a
municipality, the elected county
executive.of a county, the chairman of a
county commission or board in a county,
that has no elected county executive, the
township supervisor, trustee, first
selectman, chairman, city manager, or
such other official as may be designated
pursuant to law by the duly elected
governing body of the unit of local
government or the chairman, governor,
chief or-president (as the case may be)
of an Indian tribe or Alaskan native
village.

(c) *!Department" means the
Department of the Treasury.

(d) "Director" means the Director of
the Office of Revenue Sharing.

(e] "Entitlement" means the amount of
payment to which a State government or
unit of local governmentis entitled as
determined by the Director pursuant to
an allocation formula contained in the
Act and as established by regulations
under this part.

1 (0 "Entitlement funds" means the
amount of funds paid or payable to a
State government or unit of local
government for the entitlement period.

(g) "Entitlement period" means one of-
the following periods of time:

(1) The 6-month period beginning
January 1. 1973. and ending June 30,
1973.

(2) The fiscal yearbeginning July 1.
1973, and endirfg June 30, 1974.

(3) The fiscal year beginning July 1,
1974, and ending June 30,1975.

(4) The fiscal year beginning July 1,
1975, and ending June 30,1970.

(5) The 6-month period beginning July
1,1976, and ending December 31,1976.
• (6) Entitlement Period Eight is the 9-

month period beginninng January 1,
1977, and ending September 30,1977.

(7) Entitlement Period Nine is the
fiscal year beginning October 1.977,
and ending September 30,1978

(8) Entitlement Period Ten is the fiscal
year beginning October 1,1978, and
ending September 30,1979.

(9) Entitlement Period Eleven is the
fiscal year beginning October 1.1979,
and ending September 30,1980.

(h) "Funded" means funds have been
or are being made available for
expenditure in or substantially benefited
a program or activity of the recipient
government or a secondary recipient.

(i) "Governor" means the Governor of
any of the 50 States or the Mayor of the
District of Columbia.

(j) "Indian tribes and Alaskan native
villages" means those Indian tribes and
Alaskan native villages which have a
recognized governing body and which
perform substantial governmental
functions. Certification to the Director
by the Secretary of the Interior (or by
the Governor of a State in the case of a
State affiliated tribe) that an Indian
tribe or an Alaskan native village has a
recognized governing body and performs
substantial governmental functions,
shall constitute prima facie evidence of
that fact.

(k) "Lobbying" means the personal
solicitation or exercise of personal
influence upon members of a legislative
body by representatives of the recipient
government for the purpose of
influencing pending or proposed
legislation regarding the provisions of
the Act.

(I) "Program or activity" means the
operations of the agency or
organizational unit of a recipient
government or the operations or
organizational unit of a secondary
-ecipient (examples include but are not
limited to a police department.
department of corrections, health
department, or a division of a public or
private corporation).

(m) "Recipient government" means a
State government or unit of local
government as defined in this section,
Indian tribe, Alaskan Native Village, or
the office of the separate law " i
enforcement officer for any parish'in the
State of Louisiana other than the Parish
of Orleans which directly receives
entitlement funds.

(n) "Secondary recipient" means: (1)
any State government, unit of local
government, any political subdivision of
any State or local government, any
public or private agency, institution,
organization or other entity which
receives entitlement funds, in whole or
in part, from a recipient government
either.

(i) by a contract or other arrangement
pursuant to which such other entity
shall conduct, deliver or otherwise
participate or assist in the conduct or
delivery of a program or activity of the
recipient government including
construction projects or,

(ii) by a grant or other arrangement
with the recipient government intended
to provide financial assistance to such
other entity under a program or activity

(2) "Secondary recipient" shall not -
include any other private or
governmental entity from which a
recipient government only acquires real
or personal property (e.g. supplies,
equipment and materials) by such
means as purchasing, renting, leasing, or
bartering. Secondary recipient also shall
not include persons who are the ultimate
beneficiaries of a recipient goverment's
programs or activities.

(o) "Secretary" means the secretary of
the Treasury.

(p) "State government" means the
government of any of the 50 States or
the District of Columbia.
(q) "Unit of local government" means

the government of a county,
municipality, or township, which is a
unit of general government and which
shall be determined on the basis of the
same principles as used by the Bureau
of the Census for general statistihaI
purposes. The term "unit of local
government" shall also include the
recognized governing body of an Indian
tribe or Alaskan native village which
performs substantial governmental- -
functions. The District of Columbia, in
addition to being treated as a State,
shall also be treated as a county area
which has no units of local government
(other than itself) within its geographic
area.

§ 51.3 Procedures for effecting
complance for vlotoms of provisions
other tHan subpart E.

(a) Investigations. (1) Within 180 days
of receipt of an administrative
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complaint, audit report or other
information relating to possible
violation of the provisions of this part
(other than subpart E), the Director shall
complete an investigation and issue a
finding.

(2) The scope of the investigation is
not necessarily limited to the
administrative complaint or other
information but may be expanded to
include any matters under the Act either
discovered during the investigation or
reasonably flowing from said
administrative complaint or other
information.

(b) Compliance review or audit. The
Director may periodically conduct
audits or reviews of compliance with the
provisions of the Act (other than subpart
E) which shall be completed within 180
days after initiation.

(c) Finding by the Director. After the
completion of an investigation,
compliance review or audit, the Director
shall issue a finding as to whether the
recipient government has complied with
the provisions of the Act. After the
issuance of a finding, the Director shall
provide the appropriate notice(s) of
noncompliance and make appropriate
efforts to secure compliance.

(d) Opportunity for hearing. If a
recipient government fails to enter into
compliance after receipt of appropriate
notice(s) of noncompliance, the Director
shall initiate an administrative hearing
pursuant to the provisions of subpart G
of this part.

(e) Constructive waiver of entitlement
payments. The failure of a recipient
government to comply with the
assurance and reporting requirements of
subpart A, which include response to
specific requests for information
concerning possible violations of the
Act, shall result in the determination
that one or more of the entitlement
payments to the recipient government
for a particular entitlement period is
constructively waived pursuant to
§ 51.25(b) of this part. The constructive
waiver shall not be subject to the
procedure for effecting compliance set
forth in paragraph (a) of this section.

§ 51.4 Transfer of entitlement funds to
secondary recipients.

Any prohibitions, restrictions and
requirements set forth in subparts D, E,
and F of this part that are applicable to
a recipient government's use and
expenditure of entitlement funds are
also applicable to the expenditure of
entitlement funds transferred to a
secondary recipient by the primary
recipient government. Any failure by a
secondary recipient to comply with any
provision of subparts D, E, and F shall
constitute noncompliance with such

subparts by the primary recipient
government and the Director shall effect
compliance by taking appropriate
enforcement action against the recipient
government.

§ 51.5 Time periods.
(a) Effect on notice. Time periods that

begin with the date of an event, such as
the making of a determination by the
Director or a request for a wiaver by a
recipient government, shall begin with
the date of the receipt of notice of the
event.

(b) Time periods of ten (10) days or
less. References to time periods of ten
(10) days or less shall be to working
days unless otherwise specified.
References to time periods of more than
ten (10) days shall be to calendar days
unless otherwise specified. "

§ 51.6 Effect of State or local law.
Any State or local law, ordinance or

regulation that substantially impedes
compliance by a recipient government
with the provisions of this part, shall be
inoperative to the extent necessary to
achieve such compliance or remedy.

§ 51.7 Applicability of other Federal laws.
Except as otherwise provided in the

Act or this part, entitlement funds are
not subject to Federal civil laws
applicable only to Federally assisted
programs or to Federal grants, loans or
contracts. The Criminal Code of the
United States (title 18, U.S.C.) shall be
applicable to all criminal offenses
relating to the expenditure, accounting
or reporting of entitlement funds by a
recipient government receiving such
funds under the Act or this part.

Subpart B-Assurances, Reports,
Public Participation and Public
Hearings

§ 51.10 Definitions.
As used in this subpart (except where

the context clearly indicates otherwise)
the following definitions shall apply:

(a] "Budget" means a plan for the
overall allocation of funds, including
entitlement funds, by a recipient
government to various purposes during a
specified fiscal period in accordance
with its State or local law and
procedure. A recipient government that
does not formally adopt or enact such a
plan, shall be deemed to have adopted
or enacted a budget for purposes of this
subpart when it has adopted or enacted
a resolution, ordinance, or appropriation
act, or taken other action dedicating,
setting aside, or otherwise designating
entitlement funds for a particular
purpose or use.

(b] "Budget summary" means
categories of expenditures for

entitlement funds and general funds
classified by major function and activity
in accordance with the recipieit
government's State or local laws and
procedures. Where there is no State or
local law or procedure prescribing the
expenditure classifications, the recipient
government shall use the classifications
of the Bureau of the Census.

(c) "Enacted" means, in the budget
context, the act of final adoption,
ratification, confirmation or other action
with respect to an approved budget that
makes the budget the official
expenditure authorization of the
recipient government. Where a State
board or agency has statutory authority
to review or approve the budget of a unit
of local government, enacted means the
final action of the unit of local
government.

(d) "Fiscal year" means the 12-month
period or other fiscal period on the basis
of which the recipient government
operates.

(e) "Executive authority" means the
chief executive officer or other elected
or appointed officials of the recipient
government whose statutory
responsibility is to assemble budget
data and prepare the budget document
for presentation to the legislative body
for enactment or approval.

(f) "Legislative body" means the
elected official or officials of the
recipient government who have the
primary legal responsibility for enacting
the budget.

(g) "Presented" means, in the budget
context, the submission of a proposed
budget to the legislative body having
primary legal responsibility for enacting
the budget of a recipient government.

(h) "Public hearing" means an open
public meeting called by a recipient
government to provide all citizens with
an opportunity to offer written and oral
comments regarding the subject to be
discussed. A public hearing required
under this subpart may be hold
concurrently with other meetings held
by the recipient government for public
purposes (such as town meetings,
budget sessions and other regular
meetings), provided that the recipient
government complies with the public
notice requirements of this subpart.

(i) "Publication" means giving notice
or advising the public, and making
information known to the citizens of the
recipient government.

(j) "Use report" means a report
required by the Director from each
recipient government showing the
amounts and purposes for which
entitlement funds have been used.
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§ 51.11 Reports to the Director,
assumnces,*pr :ldurd for effecting
compliance.

(a) In general. The Director may
require'each recipient government to
submit such annual and interim reports
as may be necessaly to provide a basis
for evaluation and review of compliance
with, and effectiveness of, the
provisions of the. Act and regulations of
this part., -.

(b) Requisite assurances for receipt of
entitlementfunds. In order to qualify for
entitlement funds for an entitlement
period, the chief executive officer of
each recipient government, when
requested by the Director, shall file a
Statement of Assurances on a form to be
provided. The Statement of Assurances
will state the recipientgovernment's
intention to comply with specified
requirements, prohibitions and
restrictions of the Aci and of Subparts
D, E, and F of this part, with respect to
the use'of entitlement funds. The
Director will afford the Governor of
each State an opportunity for review
and comment to the Office of Revenue
Sharingon the adequacy of the
assurance by units of local government,
other than Indian Tribes and Alaskan
native villages, located in his State.

(c) Procedure for effecting
compliance. (1) If a recipient
government fails to comply with the
public participation requirement of this
subpart,.the Director shall apply the
procedures for effecting compliance set
forth in § 51.3 of subpart A and'hearing
procedures of subpart G of this part.

(2) The fTilure of the recipient
government to comply with the
assurance and Yeportifig requirements of
this part shall result in the
implementation of the pertinent
constructive waiver provisions of
§ 51.25(b) of subpart C of this part.

§ 51.12 Use reports.
(a) In general. Each recipient

government shall submit a report to the
Director (or to-the Bureau of the Census
or other agency that the Director may
designate) setting forth the amounts and
purposes forwhich entitlement funds
have been appropriated, spent or'
obligated during its fiscal year. Such
report .shall also show ,the relationship
of the entitlement funds to the relevant
functional items in the reqipient-
governnient's budget and shall identify
differences bietween actual use of
entitlement futids and the use of such
funds as planned in the enacted budget.
The report shall be-filed on the form
prescrib d and approved by the Director.
and shall be subimitedwithin the "
requested tiii eperiod. Failure to file the
report as liescribed by the Director may

jeopardize futureentitlement payments
pursuant to § 51.3Cc) of this part.

(b) Public inspection. A copy of the
use report and documentation necessary
to support it shall be made available for
public inspection. Within 10 days after
the use report Is filed, this information
shall be placed at the principal office of
the recipient government for public
inspection during normal business
hours. Where feasible, local public
libraries and other public buildings
should be used also. If the recipient
government has no principal office, the
report and supporting documentation
shall be made available for public
inspection at a public place or places
within the political boundaries of the
recipient government to satisfy the
requirements of this paragraph.

(c) Notice of availability of use
reports. The recipient government shall
publish notice which indicates that the
actual use report is available for public
inspection. Such notice shall be
published within 10 days of the filing of
the report with the Director (or other
designated agency) and specify the
location(s) and hours during which the
report and its supporting documentation
are available to the public. Publication
of the notice shall be made in a
newspaper of general circulation serving
the recipient government's geographic
area. Where newspaper publication is
impractical and infeasible, alternative
methods of publication shall be used as
provided in § 51.13(c)(2) of this subpart.

(d) Submission of use reports to
Governor. The Director (or such agency
as the Director may designate) shall
furnish the reports required under
paragraph (a) of this section, except
those reports relating to Indian tribes
and Alaskan native villages, to the
Governor of the State in which a
recipient government is located, in the
manner and form prescribed by the
Director.

§51.13 Prbposed use hearing.'
(a) In general. Each recipient

government which expends entitlement
funds in any fiscal year pursuant to a
budget enacted on or after January 1,
1977, shall have at least one public
hearing on the possible uses of such
funds. At the public hearing, citizens of
the recipient government shall have the
opportunity to provide the executive
authority written or oral comments and
suggestions respecting the possible uses
of entitlement funds. The public hearing
shall be conducted not less than seven
calendar days before the budget is
presented to the legislative body.

(b) Public notice. Notice of the public
hearing shall be published in at least
one newspaper of general circulation

serving the recipient government's
geographic area, no later than 10 days
prior to the scheduled date of the
hearing. Such notice shalLinclude the,
date, place, and time of the public
hearing, the amount of unappropriated
entitlement funds in the xecipient
government's revenue sharing trust fund,
and the amount of entitlement funds
which the recipient government expects
to receive during its fiscal year. In
addition, the notice shall specify that
citizens attending the public hearing
shall have the right to provide written
and oral comments and suggestions
respecting possible uses of entitlement
funds.

(c) Waiver ofproposed use hearig
and notice requirements; alternative
method of publication. (1) The Director,
upon written application by the chief
executive officer of a recipient-
government, may grant a waiver- of the
proposed use hearing requirements for
one or more entitlement periods, if it can
be determined from the facts submitted
that the unavoidable expenses
associated with holding the public
hearing would exceed fifteen (15]
percent of the recipient government's
entitlement. A cost estimate of the
unavoidable expenses must accompany
the waiver application. For purposes of
this paragraph, "unavoidable expenses"
are those incurred in holding the public
hearing, such as space. furniture and
equipment rentals, overtime
compensation, and similar direct costs
including the costs of publication of the
public notice. The waiver must be
requested and approved before the
proposed appropriation of entitlement
funds occurs.

(2) The newspaper publication
requirements for the notice of the
proposed use hearing may be waived by
the Director upon written application by
the chief executive officer of the
recipient government. The application
shall indicate the circumstances making
newspaper publication impractical or
infeasible, and provide for an
alternative method of notification which
informs citizens of the recipient
government of the date, place, time, and
subject of the public hearing. The waiver
must be requested and approved before
tie proposed appropriation of
entitlement funds occurs.

§51.14 Budgethearing.
(a) Budget hearing procedure. Each

recipient government which expends
entitlement funds in any fiscal year
pursuant to a budget enacted on or after
January 1, 1977 shall have at least one
public hearing on the government's
proposed uses of entitlement funds in-
relation to its entire budget. The budget
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hearing shall be conducted by the
legislative body, or the appropriate
committee thereof, prior to enactment of
the budget. For those recipient
governments which have a bicameral
legislature, the hearing shall be held
before the appropriate committee in
each house of the legislature, or before
an appropriate joint committee on both
houses of the legislature. All citizens of
the recipient government shall have a
reasonable opportunity to provide
written and oral comments, and to ask
questions concerning the entire budget
and the relationship of entitlement funds
to the entire budget. The budget hearing
required by this paragraph shall be held
at a date, place, and time that permits
and encourages public attendance and
participation by all citizens.

(b) Alternative procedures for budget
hearing. A recipient government may
use an alternative budget hearing
process without obtaining prior
approval from the Director if:

(1) The recipient government,
pursuant to State or local law, governing
the expenditure of its own revenues, is
required to have a budget process which
includes a public hearing; and that
public hearing provides all citizens the
opportunity to provide oral and written
comments and ask questions concerning
the proposed use of all funds, including
the use of entitlement funds and their
relationship to the entire budget; and

(2) Documentation that the recipient
government's alternative budget hearing
procedures comply with State or local
law shall be made available for public
inspection during normal business hours
at the principal office of the recipient
government and submitted to the
Director upon request.

(3) The use of alternative budget
hearing procedures for complying with
the public hearing requirements of this
section does not exempt a recipient
government from complying with the
public notice requirements of this
section relating to the budget hearing.

(c) Public notice and inspection. (1)
Notice of the budget hearing shall be
published in a newspaper of general
circulation serving the recipient
government's geographic area no later
than 10 days prior to the scheduled date
of the hearing. Such notice shall specify
the date, place, and time of the public
hearing, and that citizens attending the
hearing have the right to provide written
and oral comments and ask questions
concerning the entire budget and the
relationship of entitlement funds to the
entire budget. The notice shall state
how, in the context of its proposed
budget, the recipient government intends
to use its entitlement funds, and shall
require a budget summary of its entire

proposed budget. In addition, the notice
shall advise when and where the above
information, together with a copy of the
entire proposed budget, shall be made
available for public inspection.

(2) At least 10 days prior to the budget
hearing a recipient government shall
make available for public inspection
during normal business hours, at the
principal office of such government, a
statement of the government's proposed
uses of entitlement funds in the context
of its proposed budget, a summary of its
entire proposed budget, and a copy of its
entire proposed budget. If a recipient
government has no principal office then
making the above materials available at
a public place within the political
boundaries of the recipient government
shall satisfy the requirements of this
paragraph. Where feasible, local public
libraries and other public buildings
should be used for the purpose of
providing additional places for public
inspection of these materials.

(d) Modification of time limitation for
public notice and inspection. Whenever
State or local law provides for a
specified time period within which a
recipient government is required to
publish notice of a budget hearing or to
permit public inspection of its proposed
budget for a specified time period, the
recipient government shall comply with
the time period for publication or public
inspection required by its State or local
law, provided that it is not less than
three (3) working days.

(e) Waiver of newspaper publication;
alternative forms. (1) The newspaper
publication requirement governing
notice of the budget hearing and the
summary of the proposed budget may be
waived by the Director upon receipt of a
written request by the chief executive
officer of the recipient government. The
request shall include a cost estimate
verified by a newspaper, which shows
the cost of publication will exceed
fifteen (15) percent of the amount of
entitlement funds included in the
proposed budget. In addition, the
request shall propose an alternative
method of publication which provides
the citizens of the jurisdiction with
adequate notice of the budget hearing
and the opportunity to review the
budget summary.

(2) When newspaper publication of
the notice of the budget hearing and the
budget summary is impractical or
infeasible, the Director may waive the
newspaper publication requirement
upon receipt of a written request by the
chief executive officer of the recipient
government. The request shall indicate
the circumstances which make
publication in a newspaper impractical
or infeasible and shall propose an

alternative method of publication. The
waiver must be requested and approved
before the proposed appropriation of
entitlement funds occurs.

(f) Summary of enacted budget.
Within 30 days after enactment of a
budget as provided by State or local
law, a summary of the enacted budget
showing the intended uses of
entitlement funds and information
necessary to support the information
and data in the summary shall be made "
available for public inspection during
normal business hours at the principal
office of the recipient government. If a
recipient government has no principal
office, the summary of the enacted
budget and the enacted budget
document shall be made available for
public inspection at a public place
within the political boundaries of the
recipient government to salisfy the
requirements of this paragraph. Where
feasible, local public libraries and other
public buildings should be used for the
purpose of providing additional places
at which the public may inspect the
budget summary and the enacted
budget.

(g) Published notice of availability of
summary of enacted budget. Public
notice shall be published in a
newspaper of general circulation serving
the geographic area of the recipient
government within 30 days after
enactment of the budget. The notice
shall state where and when the
summary of the enacted budget is
available for public inspection. Where
newspaper publication is impractical or
infeasible alternative methods of
publication shall be used as provided in
§ 51.13(c)(2).

§ 51.15 Amendments or modification to
enacted budget.

Where applicable State or local law
exists which governs amendments or
modification of existing budgets, and
requires public notice, at least one
public hearing, and the availability of
the amendments or modifications for
public inspection, the recipient
government shall comply with the State
or local law. In the absence of
applicable State or local law, the
provisions of § 51.14 of this subpart shall
apply to any amendment, modification
or revision of an enacted budget when a
major change is proposed. For the
purposes of this section, a major change
is any change in the enacted budget
which, on a cumulative basis, affects the
use of 25 percent and a minimum of
$1,000 of the entitlement funds as
originally enacted in the budget of the
recipient government.
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§ 51.16 Participation by senior citizens.
In conducting any hearing or

proceeding required under this subpart
or under its own budget processes, a
recipient government shall endeavor to
provide senior citizens and
organizations representing the interests
of senior citizens with an opportunity to
be heard and present their views
regarding the use of entitlement funds
prior to final allocation of such funds.

§ 51.17 Notification of news efedia.
At the same time that any public

report, notice of hearing or budget
information is required to be published
in a newspaper under this subpart, each
recipient government shall advise the
news media, including minority,
bilingual and foreign language news
media, serving its geographic area and
shall provide copies of such reports,
notice, or budget information to the
news media on request.

§ 51.18 Legal notice rules not applicable.
Whenever any section of this subpart

requires the newspaper publication of a
report, public notice, budget summary,
or any other required information, the
recipient government may publish the
required information in a newspaper of
general circulation serving its
geographic area without regard to State
or local statutory requirements for the
publication of legal notices. Prominently
displayed advertisements or news
articles may be used to provide
newspaper notice required by this
subpart. Such article or advertisement
must contain all of the required
information.

§ 51.19 Reports to the Bureau of the
Census.

It shall be the obligation of each
recipient government to comply
promptly with requests by the Bureau of
the Census (or by the Director) for data,
information and reports relevant to the
determination of entitlement allocations
or use of entitlement funds. Failure of
any recipient government to comply may
place in jeopardy its receipt of
entitlement funds.

Subpart C-Computation and
Adjustment of Entitlement Funds

§ 51.20 Data.
(a) In general. The data used in

determination of allocations and
adjustments thereto payable under this
part will be the latest and most
complete data supplied by the Bureau of
the Census, the Bureau of Indian Affairs,
the Bureau of Economic Analysis and
the Internal Revenue Service which are
available prior to the allocations for one
entitlement period unless, in the

judgment of the Director, the data
provided by those agencies are not
current enough or are not
comprehensive enough to provide for
equitable allocations.

(b) Computation and payment of
entitlements. (1) Allocations will not be
made to any unit of local government if
the available data is so inadequate as to
frustrate the purpose of the Act. Such
units of local government will receive an
entitlement and payment when current
and sufficient data become available as
necessary to permit an equitable
allocation.

(2) Payment to units of local
government for which the Director has
not received an address confirmation
will be delayed until proper information
is available to the Director.

(3) Where the Director determines
that the data provided by the agencies
listed in paragraph (a) of this section are
not current enough, or are not
comprehensive enough, or are otherwise
inadequate to provide for equitable
allocations the Director may authorize
the use of other data, including
estimates. The Director's determination
shall be final and such other additional
data and estimates as are used,
including the sources, shall be
publicized by notice in the Federal
Register.

(4) Currency of tax collection. Only
that tax collection data, which is
received in the most recent reporting
year available from the appropriate
agencies prior to the allocation for an
entitlement period, shall be used in the
determination of entitlements for that
entitlement period.

(c) Special rule for less than one year
entitlementperiods. For entitlement
periods which encompass less than one
year, the adjusted taxes and
intergovernmental transfers of any unit
of local government for the entire
reporting year will be used. The
limitation that the amount allocated to a
recipient government shall not exceed
5097 of the sum of the recipient
government's adjusted taxes and
intergovernmental transfers of revenues
shall be reduced proportionately for
entitlement periods which are less than
one year.

(d) Units of local government located
in more than one county area. In cases
where a unit of local government is
located in more than one county in one
or more States, each part of such unit in
each county is treated for allocation
purposes as a separate unit of
government, and the adjusted taxes, and
intergovernmental transfers of such
parts are estimated on the basis of the
ratio which the population of that part

bears to the entire population of the
local government.

§ 51.21 Data affected by major disaster.
(a) Ingeneral. Any change in data

otherwise eligible for use in determining
the entitlement of a recipient
government after April 1,1974, shall be
disregarded for a period of 60 months if
that change:

(1) Resulted from a major disaster as
determined by the President under
section 301 of the Disaster Relief Act of
1974 (Pub. L. 93-288) and

(2) Results in a data factor which is
less beneficial to the recipient
government than the pre-disaster data
factor for purposes of the revenue
sharing allocation process.

(b) Less beneficial data factor. For the
purposes of this section, a pre-disaster
data factor is defined as a data factor of
record for the final revenue sharing
allocation which was calculated for a
time period immediately preceding the
data factor time period in which the
disaster occurred and, therefore, could
not have been affected by the disaster.

(c) El'gibilityrequirements. To be
eligible for the data stabilization benefit
of paragraph (a) of this section, a
recipient government shall:

(1) Be located within a State
designated by the President as a major
disaster area, and

(2) Be located within a geographical
subdivision of the State as certified to
the Office of Revenue Sharing as a
major disaster area by the
Administrator of the Disaster
Assistance Administration of the
Department of Housing and Urban
Development.

Further, each recipient government
within the specific geographic area so
designated will be notified, pursuant to
the data improvement program.
provided for in section 51.29, of each of
its data factors developed subsequent to
the major disaster designation, which
are less beneficial than the pre-disaster
data factors. The chief executive officer
of the recipient government must verify
that the data was adversely affected by
the major disaster. In additioni, the
Director may require that the
verifications be accompanied by
substantiating documentation
evidencing a causal relationship
between the major disaster and the less
favorable value of the current revenue
sharing data factor of record. The
Director, upon being satisfied that all of
the requirements of this section have
been met with respect to any post-
disaster data factor, shall refrain from
using the post-disaster data factor in the
allocation process, of an entitlement
period, and shall continue to use the pre-
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disaster data factor in the allocation
process for each entitlement period that
begins during the 60-month period after
the President's designation of the
specific major disaster area unless:

(i) A data factor for a current
entitlement period is more beneficial
than the pre-disaster data factor, or

(ii) A post-disaster data factor of an
entitlement period is not verified by the
chief executive officer as having been
adversely affected by the major disaster.

(d) Multiple disasters. Recipient
governments may be in areas designated
by the President as specific major
disaster areas as the result of two or
more disasters. Recipient governments
in such areas will also be provided their
appropriate pre-disaster data for
verification. The 60-month period for
which more beneficial pre-disaster data
may be used for a government shall be
determined by the most recent
designation by the President of a
specific major disaster area containing
that government.

(e) Effect on later entitlement periods
of failure to verify. A recipient
government which does not verify that
an adverse data change is caused by a
disaster in an entitlement period when it
was afforded an opportunity to make
the verification does not lose the
opportunity to verify in a later
entitlement period that a disaster has
affected the data factor for that later
entitlement period.

(f) Per capita income data. Increases
in per capita income data subsequent to
disasters for governments in designated
disaster areas will not be considered
adverse data changes resulting from a
disaster for purposes of section 145 of
the Act.

(g) 60-month period. The post-disaster
data factor shall be used for the first
entitlement period beginning after the
end of the 60 months referred to in
§ 51.21(a).

§ 51.22 Adjusted taxes.
(a) In general. Tax revenues are

compulsory contributions to a unit of
local government exacted for public
purposes, as such contributions are
determined by the Bureau of the Census
for general statistical purposes. The
term "adjusted taxes" means the tax
revenues adjusted by excluding an
amount equal to that portion of the
compulsory contributions which is
properly allocable to school operations,
debt service on school indebtedness,
school capital outlays, and other
educational purposes.

(b) Procedure for exclusion of tax
revenues for education. The tax
revenues exacted by a unit of local
government shall be adjusted to exclude

any such tax revenues used for
financing education in a manner
consistent with the following provisions:

(1) Where a unit of local government
finances education from a specific fund
and lists tax revenues to the fund or
levies a separate tax for purposes of
education, this amount will constitute
the tax revenues for education.

(2) If tax revenues for purposes of
education are not separately identifiable
because education is financed by
expenditure or transferring of moneys
from a general fund (or similarly named
fund) to a school fund or funds, then the
ratio of tax revenues (as defined in
paragraph (a) of this section) to the total
revenues in the fund shall be calculated,
and that ratio multiplied by the
expenditure or transfer of non-dedicated
moneys from the fund to the school fund
shall be equated with the tax revenues
properly allocable to expenses for
education. The phrase "total revenues in
the fund" means cash and securities on
hand in the general fund (or similarly
named fund) at the beginning of the
fiscal year, plus all non-dedicated
revenues to the fund (other than trust or
agency revenues) less cash and
securities on hand at the end of the
fiscal year. Trust and agency funds are
those held specifically for individuals or
governments for which no discretion can
be exercised as to the amounts to be
paid to the recipient.

(3) If any instance where neither
paragraph (b)(1] nor (2) of this section
permits determination of school taxes,
then any procedure deemed equitable by
the Director shall be utilized to ascertain
adjusted taxes.

(c) Validity of adjusted tax data.
Allocation of funds under the Act will
be based on data reported by States and
units of local government to the Bureau
of the Census and shall be in
accordance with definitions established
by the Bureau. No unit of government
shall report to the Department of the
Treasury or the Bureau of the Census in
a manner which attempts to circumvent
or frustrate the intent of this section.

§ 51.23 Date for determination of
allocation.

(a) In general. Pursuant to the
provisions of § 51.20(a) and (b)(3), the
determination of the data definitions
upon which the allocations and
entitlements for an entitlement period
are to be calculated shall be made no
later than the day immediately
preceding the beginning of the
entitlement period. Any change in the
computation of local tax effort to credit
county sales taxes to units of local
government pursuant to section
109(e)(2)(B) of the Act (the "Memphis

Rule") will be considered to be a change
in a data definition and will not be given
effect for any entitlement periods for
which there are final data definitions.
The final date upon which Initial
allocations for an entitlement period are
calculated for payment purposes shall
be determined by the Director as soon
as practicable and shall be publicized
by notice in the Federal Register.

(b) Time limitation and minimum
adjustment. If it is established to the
satisfaction of the Director by factual
evidence and documentation that the
data used in the computation of an
allocation is erroneous, an adjustment
will be made. No adjustment shall be
made unless such evidence and
documentation of erroneous data is
provided the Director for determination
within one year of the end of the
entitlement period with respect to which
the payment is made. No adjustment of
any kind, which is less than $200, shall
be made to an entitlement if in the
judgment of the Director such
adjustment will be burdensome,
expensive, or otherwise impracticable.

(c) Adjusted taxes and
intergovernmental transfers. The date
for determining the amount of adjusted
taxes and intergovernmental transfers of
a unit of local government will be the
fiscal year that can be uniformly
assembled for all units of local
government prior to the beginning of the
affected entitlement period.

§ 51.24 Boundary changes, governmental
reorganization, etc.

(a) In general. A boundary change,
governmental reorganization, or change
in State statutes or constitution, relevant
to the computation of entitlement of a
unit of local government under the Act,
which occurs during an entitlement
period shall, not result in a change to the
entitlement of that government until the
next entitlement period. However,
payment(s) tendered to such government
for the entitlement period may be
redistributed pursuant to the provisions
of paragraphs (b) and (c) of this section.

(b) New units of local government. A
unit of local government which came
into existence during an entitlement
period shall first be eligible for an
entitlement allocation for the next
entitlement period. However, if such
unit is a successor government, it shall
be eligible to receive the entitlement
payment of the unit or units of local
government to which it succeeded in
accordance with the conditions of the
succession.

(c) Dissolution of units of local
government. A unit of local government
which dissolved, was absorbed or
ceased to exist as such during an
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entitlementperiod is eligible to receive
an entitlement payment for-that -

entitlement period, provided that such
unit of local government is in the
process of winding up its governmental
affairs or a successor unit of local
government has the legal capacity to
accept and use such entitlement funds.
Entitlement payments which are
returned to the Director because of the
cessation of existence of a unit of local
government shall be placed in the State
and Local Government Fiscal
Assistance Trust Fund until such times
as they can be redistributed according
to the conditions under which the unit of
local government ceased to exist..

(d) Limitations on adjustment for
annexations. (1) Annexations by units of
local government having a population of
less than 5,000 on April 1,1970, shall not
affect the entitlement of any unit of local.
government for an entitlement period
unless the Director determines that
adjustments pursuant to such
annexations would be equitable and
would not-be unnecessarily
burdensome, expensive, or otherwise
impracticable;

(2) Annexations of areas with a
population of less than .250, or less than
5 percent of the population of the
gaining government, shall not affect the
entitlement of any unit of local
government unless the Director
determines that adjustments pursuant to
such annexations -would be equitable
and would not be unnecessarily
burdensome, expensive, or otherwise
impracticable.-
(e) Certification. Units of local

government affected by a boundary
change, governmental reorganization, or
changein-State statutes or constitution
shall, before receiving an entitlement
adjustment- or payment redistribution
pursuant to this sectionobtain State
certification that the change was

-accomplished in accordance'with State-
law. The certifying official shall be
designated by the Governor, and the
certification shall be submitted to the
Bureau of the Census.

§ 51.25 Waiver of entitlement;, nondelivery
of ehecks insufficient data.,
-(a) -Waiver. Any unit of local

government or Indian tribe, or Alaskan
native village may waive its-entitlement
for any entitlementperiod;.provided that
the chief executive officer with the
consent of the governing body of the

-government notifies the Director that the
entitlement payments for a past. current,
or next beginningentitlement period, or
any combination thereof, -are being
waived-A waiver of entitlement for the
next beginning entitlement period will
only be given effect if the.waiveriiotice

is received during the -month period
immediately preceding that entitlement
period. In the event that an entitlement
payment is returned or a notice of
waiver is executed which is not in
accordance with this procedure, the
chief executive officer will be notified
by the Director and, unless the
attempted waiver is rescinded within 30
days of the notice, it shall be-given
effect. However, in no event will a
notice of waiver be given effect for an
entitlement period which is subsequent
to the next beginning entitlement leriod.
The entitlement waived, and any
adjustments resulting from recalculation
of earlier entitlements, shall be added to
and shall become a part of the
entitlement of the next highest unit of
government eligible to receive
entitlement funds in that State in which
the unit of local government, Indian
tribe or Alaskan native village waiving
entitlement is located. A waiver of
entitlement by a unit of local
government Indian tribe or Alaskan
native village shall be deemed
irrevocable 30 days prior to the first
payment for the entitlement period to
which it relates.

(b) Constructive waiver. Any recipient
government which has not waived and
is otherw.,ise eligible to receive
entitlement payments and which has
failed to provide reports or assurances
required pursuant to Subparts B, E or F,
is subject to a determination of having
constructively waived its entitlement
funds for one or more of the entitlement
paymfents of that entitlement period.
Prior to such a determination, the
Director shall, in two separate notices of
not less than 30 days each, notify
nonresponsive recipient governments of
their noncompliance and that their
entitlement payment(s) for the affected
entitlement period(s) are being
temporarily withheld pursuant to
§ 51.3(c). If compliance is not achieved
by the end of each affected entitlement
period, the Director shall make a
deterination that the payments to the
nonresponsive recipient governments
are continued to be constructively
waived. Entitlement funds
constructively waived will be
redistributed pursuant to the provisions
of paragraph (a) of this section.

(c) Nondelivery. Entitlement funds for
any entitlement period which are
returned to the Department of the
Treasury as being nondeliverable
because of incorrect address
information, or which are unclaimed for
any reason, shall be placed in the State
and Local Government Fiscal - ,
Assistance Trust Fund until such time as
payment can be made.

. (d) Insufficient data. Entitlement
funds for any entitlement period which
are withheld from payment because of
insufficient data upon which to compute
the entitlement. or for which payment
cannot be made for nay other reason.
shall remain in the State and Local
Government Fiscal Assistance Trust
Fund until such time as payment can be
made.

§51.26 Reservation of funds and
adjustment of entitlement

(a) Reservation of entitlement funds.
In order to make subsequent
adjustments to an entitlement payment
under this part which may be
necessitated because of insufficient or
erroneous data. or for any other reason,
the Director shall reserve in the State
and Local Government Fiscal
Assistance Trust Fund such percentage.
not to exceed 0.5 percent. of the total
entitlement funds for any State
government and all units of local
government within the State for any
entitlement period as in her judgment
shall be necessary to insure that there
will be sufficient funds available so that
all recipient governments will receive
their full entitlements. The reserve shall
be known as the State Obligated
Adjustment Reserve and amounts
remaining in that reserve will
accumulate until the liabilities of the
Trust Fund to the recipient governments
in that State are discharged or
sufficiently diminished to permit an
allocation.

(b) Adjustments to entitlement
payments. (1) Adjustments to the
entitlement of a recipient government
during the current entitlement period
will ordinarily be effected through
alteration to entitlement payments for
the next entitlement period, unless there
is a downward adjustment which is so
substantial as to make payment
alterations impracticable or impossible-
In such case, the Director may demand
that the remaining entitlement funds by
the recipient governmentin excess of its
entitlement be immediatelyrepaid to the
Trust Fund of the Department.

(2) For entitlement periods which
begin after December 31,1976, any
adjustments to increase or decrease
entitlement payments of a recipient-
government for a particular entitlement
period shall be made only if demand .
therefor has been made by the recipienL
government, or the Director, prior to the
expiration of one year from- the end.of -

the entitlement period for which the
adjustment is claimed. -

(3) For entiflementperiods which
begin after.December31;975,any-
adjustments toincrease or decrease-. -
entitlement payments otarecipient

. .... ...... I mr I I
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government for a particular entitlement
period shall be made through the State
Obligated Adjustment Reserve.

(4) Adjustments made to decrease
payments to a recipient government for
an entitlement period ending before
January 1, 1977 shall be withheld from
the Obligated Adjustment Reserve
established under § 51.26(a) of this part.
(38 F.R. 18668)

§ 51.27 State to maintain transfers to local
governments.

(a) General rule for entitlement
periods commencing on or after January
1, 1977. The entitlement of any State
government for any entitlement period
beginning on or after January 1, 1977
shall be reduced by the amount (if any)
by which-

(1) One-half of the aggregate amounts
transferred by the State government out
of its own sources during the 24-month
period ending the last day of the last
fiscal year for which the Bureau of the
Census has relevant data, on the first
day of such entitlement period, to all
units of local government in such State
is less than:

(2) One-half the similar aggregate
amount for the 24-month period ending
the day before the 24-month period
described in paragraph (1) above.
For purposes of paragraph (a)(1) of this
section, the amount of any reduction in
the entitlement of a State government
under this section for any entitlement
period shall, for subsequent entitlement
periods, be treated as an amount
transferred by the State government in
such State. The phrase "own sources"
means all sources of State revenue
(including debt proceeds and State's
revenue sharing entitlement funds) but
excluding intergovernmental revenues
received from the Federal government.

(b) Measurement of maintenance of
effort. The following formula will be
applied by the Director to establish the
base year intergovernmental transfers to
units of local government from the
State's own sources and to generally
monitor the level of effort in accordance
with the maintenance provisions of
paragraph (a) of this section during
future entitlement periods:

(1) It shall be assumed that the ratio of
a State's own source intergovernmental
transfers to units of local government to
that State's total intergovernmental
transfers to units of local government is
equal to the ratio of that State's own
source revenues to its total revenues.
Thus, for a State in which such formula
may be applied, its base year own
source intergovernmental transfers to
units of local government shall be
assumed to equal its total
intergovernmental transfers to units of

local government in the base year
multiplied by its own source revenue in
the base year divided by its total
revenues in the base year.

(2) In a State in which the formula is
applied, the State's own source
intergovernmental transfers to units of
local government in a future entitlement
period shall be assumed to equal the
average of-

(I) The State's total intergovernmental
transfers to units of local government
during that period (or that State's fiscal
year ending on or immediately prior to
the end of such period) multiplied by its
own source revenue in that period (or
such fiscal year) divided by its total
revenues in that period (or such fiscal
year) and

(i) The State's total
intergovernmental transfers to units of
local government during the preceding
entitlement period (or that State's fiscal
year ending on or immediately prior to
the end of such period) multiplied by its
own source revenue in that period (or
such fiscal year) divided by its total
revenues in that period (or such fiscal
year).

(3) Therefore, in a State in which the
formula is applied, maintenance (for a
given entitlement period) of
intergovernmental transfer effort to
units of local government will be
measured by the difference between
that State's average aggregate
intergovernmental transfers to units of
local government (over the appropriate
periods) as calculated by employing the
method described in paragraph (b)(2) of
this section and that State's own source
intergovernmental transfers to units of
local government in the base period as
calculated by employing the method
described in paragraph (b)(1) of this
section.

(4) If the application of this formula
during any entitlement period indicates
that a State government has not
maintained its intergovernmental
transfer effort, i.e., should a State's
intergovernmental transfers to units of
local government, for a particular
period, be less than transfers calculated
for the base period, the difference (as
defined in paragraph (b)(3) of this
section) shall constitute the future
indicated reduction in that State's
entitlement unless such State can
document to the Director that the fact or
amount of nonmaintenance, as
determined by application of the
formula, is inaccurate.

Cc) Alternative procedure. If the
Director determines that the application
of the formula set forth in paragraph (a)
of this section in a particular case
provides an inaccurate or unfair
measurement of transfer effort, then any

formula, procedure, or method deemed
equitable by the Director may be
utilized to measure such transfer effort
for the purpose of implementing the
maintenance provision.

(d) Adjustment where State assumes
responsibility for category of
expenditures. If the State government
establishes to the satisfaction of the
Director that since June 30, 1972, It has
assumed responsibility for a category of
expenditures which (before July 1, 1972)
was the responsibility of local
governments located in such State, then
the aggregate amount taken Into account
under paragraph (a)(2) of this section,
shall be reduced to the extent that
increased State government spending
(out of its own sources) for such
category has replaced corresponding
amounts, which for the period used for
the purposes of this paragraph, It
transferred to units of local government.

(e) Adjustment where new taxing
powers are conferred upon local
governments. If a State establishes to
the satisfaction of the Director that since
June 30,1972, one or more units of local
government within such State have had
conferred upon them new taxing
authority, then, the aggregate amount
taken into account under paragraph
(a)(2) shall be reduced to the extent of
the larger of-

(1) An amount equal to the amount of
the taxes collected by reason of the
exercise of such new taxing authority by
such local governments, or

(2) An amount equal to the amount of
the loss of revenue to the State by
reason of such new taxing authority
being conferred on such local
governments. No amount shall be taken
into consideration under paragraph
(e](1) of this section if such new taxing
authority is an increase In the
authorized rate of tax under a
previously authorized kind of tax, unless
the State is determined by the Director
to have decreased a related State tax.

(f) Adjustment where Federal
government assumes responsibility for
category of expenditures. If in an
entilement period beginning on or after
January 1, 1977, a State government
establishes to the satisfaction of the
Director that the Federal government
has assumed responsibility for a
category of expenditures for which such
State government transferred amounts,
during all or a part of the period utilized
for purposes of paragraph (a)(1) of this
section, which (but for this paragraph)
would be included in the aggregate
amount taken Into account under
paragraph (a)(2), the aggregate amount
shall be reduced to the extent that
increased- Federal government spending
has replaced corresponding amounts
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which such State government had -
transferred to units of local'go-erninent

(g) Computation by the Office of
Revende Sharing. The Director shall
make the computation required for the
determination of maintenance of effort,
based on data furnished by the Bureau
of the Census. The Bureau of the Census
shall provide to the Office of Revenue
Sharing the following data pertaining to,
a State's transfer of funds to units of
local government for the State's
appropriate fiscal year -

(1) The State's own source funds.
(2) The State's total funds.
(3) The State's own source transfers to

units of local government
(4) The State's total transfers to units

of local government.
(h) R-duction in entitlement If the

Director has 'eason to believe that
paragraph (a) of this section require a
reduction in the entitlement of any State
government for any'entitlement period,
the Director shall give reasonable notice
and opportunity for hearing to the State.
If, after a hearing it is determined that a.
reduction is' required, the Director shall
determine the amount of the reduction,
the Director shall determine the amount
of the reduction, notify the Governor of
the affected State of the determinations
and withhold from subsequent payments
to such'State governiment under this part
an amount equal to the reduction.

(i) Transfer to general&fnd. An
amount equal to the reduction in the
entitlement of any State government
which results from the application of
this section (after any judicial review)
shall be transferred from the Secretary's
Trust Fund to the'general fund of the
Treasury on the day on which such
reduction bdcomes final.

§ 51.28 Optional formula.
(a) In general. AState government

may by law provide for the allocation of
entitlement funds among the county
areas, or among units of local
government (other than county
governments, Indian tribes, and Alaskan
native villages):

(1) On the basis of the population
multiplied by the general tax effort
factors of such areas or units of local
government;, or(2) On the basis' of the population
multipulied by the relatiVe incdme
factors of such areas 6r units of local
government or

(3) on the basis of a combination of
those two factors: Any State which
provides by law for such a variation in
the allocation formula provided by
subsectibois 108(a) or 108(b)(2) and (3) of
the Act, sh&ll notify the Director of the
new law no later than 90 days before the
beginning of the first entitlement period

to which it is to apply. Any such law
shall:

(i) Provide for allocating 100 percent
of the aggregate to be allocated under
subsections 108(a) or 108(b)(2) and (3) of
the Act;

(ii) Apply uniformly throughout the
State; and
- (iii) Apply during the period beginning
on the first day of the first entitlement
period to which it applies and ending on
Septmebbr 30,1980.

(b) Single legislation required. If a
State government alters its county area
allocation formula or its local
governmentallocation formula, or both,
such alteration may bi made only once
and is required to be made in the same
legislative enactment

(c) Certification required Paragraph
(a) of this section shall apply within a
State only if the Director certifies that
the State law complies with the
requirements of the paragraph. The
Director shall not certify any such law
with respect to which she receives
notification later than 30 days prior to
the initial entitlement period during
which it is to apply.

§ 51.29 Adjustment of data factors.
The data factors and data definitions

used in computing entitlements under
the Act for any entitlement period will
be made available to each State
government and unit of local
government as soon as practicable. Each
such government will be given a
reasonable opportunity to question
those data factors by providing factual
documentation demonstrating evidence
of error no later than one year from the
end of the entitlement period for which
the data are applicable. If the Director
determines that any data factors used
were.erroneous, necessary adjustments
will be made.

§ 51.30 Adjustment of maximum and
minimum per capita entitlement; 100
percent criterion.

(a) County area maximum and
minimum per capita enUtlement. (1) In
general. Pursuant to section 108(b)(6) of
the Act. the per capita amount allocated
to any county area shall be not less than
20 percent ndr more than 145 percent, of
two-thirds of the amount allocated to
the State under section 105 of the Act.
divided bythe population of that State.

(2) One hundred fOrty-five percent
rule. If a county area allocation is
greater thkn the 145-percent limit, its
allocation shall be reduced to the 145-
percent level and the resulting surplus
shall be shared proportionately by all
remaining unconstrained county areas.

(3) Twenty-percent rule. If, after the
application of paragraph (a)(2) of this

section. a county area allocation is less
than the 20-percentlimit its allocation
shall be Increased to the 20-percent level
and the resulting deficit shall be shared.
proportionately by all remaining
unconstrained county areas.

(b) Local govemment (otherthaz a
countygovernment]. (1) Ingeneral.
Except as provided below, the per
capita amount allocated to anyunit of
local government (other than a county
government) shall be notless than20-
percent. nor more than 145-percent of
two-thirds of the amount allocated to
the State under section 106 ofthe Act,
divided by the population of that State.

(2) One hundred forty-five percent
rule. If a unit of local governmentis
allocated an amount greater than the
145-percent limit, its allocation shall be
reduced to that level.

(3) T1venty-percent rule. If a unit of
local government is allocated, an
amount less than the 20-percent limit, its
allocation shall be increased to the
lower of the 20-percent limit or 50
percent of the sum of that unit's
adjusted taxes and transfers.

(4) 50-percentrule. If a unit of local
government is allocated an amount
greater than 50 percent of the sum of
that government's adjusted taxes and
intergovernmental transfers received by
it (other than entitlement funds), its
allocation shall be reduced to that level

(c) One hundred-percent cdrioz. If
the amounts allocated to recipient
governments of a State do not total 100
percent of the amount allocated to that
State, the amount to be allocated to
county areas shall be adjusted
appropriately, and the allocation
process shall be repeated until the
amounts allocated to recipient
governments of a State total 100 percent
of the amount allocated to that State.

§ 51.31 Separate law enforcement
officers.

(a) Entitlement of separate law
enforcement officers. (1) The office of
the separate law enforcement officer
within any parish area in the State of
Louisiana, other than the parish of East
Baton Rouge, shall be entitled to recieve
for each entitlement period beginning on
or after January 1,1977, 15 percent of the
entitlement of the government of the
Parish governmenL

(2) The office of the separate law
enforcement officer within the area of
the government of the parish of East
Baton Rouge, shall be entitled to receive
for each entitlementperiod..beginning .
on or after January 1,1977, 7.5 percent of
the entitlements of the governments of
Baton Rouge, Baker and Zachary,
Louisiana for each such entitlement
period.
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(b) Reduction of entitlement of parish
government. (1) The governments of
each parish (other than Baton Rouge,
Baker and Zachary, Louisiana) shall
receive for an entitlement period
entitlements reduced by one-half of the
amount due the separate law
enforcement officer for such parish.

(2) The governments of Baton Rouge,
Baker and Zachary, Louisiana shall
receive, for an entitlement period,
entitlements reduced by an amount
equal to 3.75 percent of such
government's normal entitlement.

(c] Reduction of entitlement of State
government. The State government of
Louisiana shall receive for an
entitlement period an entitlement
reduced by the same amount as the
entitlement of the parishes (including
Baton Rouge, Baker and Zachary).

(d) Entitlement of the Parish of
Orleans. The provisions of paragraph
(a), (b), and (c) of this section shall not
apply to the entitlements of the Parish of
Orleans. The Parish of New Orleans
shall be entitled to receive for each
entitlement period beginning after
December 31, 1976 an additional amount
equal to 7.5 percent of the amount it is
otherwise entitled to receive.

§ 51.32 Population of Indian tribes and
Alaskan native villages.

(a] In general. The population of an
Indian tribe or Alaskan native village is
the resident population as of July 1, 1977,
as determined by the Bureau of Indian
Affairs.

(b) Indian tribes. For Indian tribes, the
resident population is the number of
Indians living within the boundaries of
the tribal reservation, plus the number
of Indians living on trust land (including
public domain allotments) adjacent to
the reservation and pertaining to the
tribe. The adjacent trust land may be
tribally owned or individually owned.
Resident non-Indian members of
families with an Indian head or spouse
are also included in the population
estimate.

(c) Alaskan native villages. For
Alaskan native villages, the resident
population is the number of Indians,
Aleuts and Eskimos living within the
boundaries of the village. Resident non-
Alaskan native members of families
with an Alaskan native head or spouse
are also included in the population
estimate.
Subpart D-Prohibitions and
Restrictions on Use of Funds

§ 51.40 Matching funds.
The prohibition against the use of

entitlement funds for matching purposes
has been repealed. After January 1, 1977,

a recipient government may expend its
entitlement funds for this purpose
without restriction.-

§ 51.41 Permissible expenditures for units
of local government.

The priority expenditure restrictions
on the use of entitlement funds by units
of local government have been repealed.
After January 1, 1977, a recipient
government may expend its entitlement
funds for any purpose permissible under
State or local law.

§ 51.42 Wage rate and labor standards.

(a) Construction laborers and
mechanics. A recipient government shall
require that all laborers and inechanics
employed by contractors or
subcontractors in the performance of
work on any construction, renovation or
repair project costing in excess of $2,000
and of which 25% or more of the cost is
paid out of its entitlement funds:

(1) Will be paid at rates not less than
those prevailing on similar construction
in the locality as determined by the
Secretary of Labor in accordance with
the Davis-Bacon Act, as amended (40
U.S.C. 276a-276a-5); and

(2) Will be covered by labor standards
specified by the Secretary of Labor
pursuant to 29 CFR parts 1, 3, 5, and 7.

(b) Wage rates. In projects to which
the Davis-Bacon Act standards are
applicable, the recipient government
must ascertain the U.S. Department of
Labor's wage rate determination for
each intended project and insure that
such wage rates are incorporated in the
contract specifications. Wage rate
determinations may be obtained by
filing a Standard Form 308 with the
Employment Standards Administration
of the applicable regional Office of the
U.S. Department of Labor at least 30
days before the invitation for bids, or in
the case of construction covered by
general wage rate determination, the
appropriate rate may be obtained from
the Federal Register.

(c) Government Employees. A
recipient government which employs
individuals whose wages are paid in
whole or in part from entitlement funds
must pay wages which are not lower
than the prevailing rates of pay for
persons employed in similar public
occupations by the same employer.
However, this subsection. shall apply
with respect to employees in any
category only if 25% or more of the
wages of all employees of the recipient
government in such category are paid
from the trust fund established by it
under § 51.100(a) of this part.

§ 51.43 Restriction on expenditures by
Indian tribes and Alaskan native villages.

(a) In general. Indian tribes and
Alaskan native villages as defined in
§ 51.2(b) of this part, are required to
expend entitlement funds for the benefit
of members of the tribe or village
residing in the county area from which
the allocation of entitlement funds was
originally made.

(b) Extension into two or more county
areas. Indian tribes and Alaskan native
villages which extend into two or more
county areas may expend their
entitlement funds for the benefit of
members of the tribe or village In any or
all of those county areas provided
members of the tribe or village are not
excluded from these benefits solely on
the basis of their residence in a
particular county area.

(c) Effect of Subpart E. Expenditures
which are made in accordance with
paragraphs (a) and (b) of this section
will not constitute a failure to comply
with the requirements of Subpart E of
this part.

§ 51.44 Lobbying.
(a) In general. Entitlement funds may

not be used by any State or unit of local
government for the purpose of lobbying
(as defined in § 51.2(k) of this part)
concerning the provisions of the Act.

(b] Activities prohibited. Prohibited
lobbying activities include, but are not
limited, to the following:

(1) Personal solicitation of Individual
members of a legislative body to
influence legislation regarding the
General Revenue Sharing Program by
.personal interview, letter, financial
contributions, and other means.

(2) Employment of a lobbyist to
engage in proscribed activities.

(c) Activities permitted. Without
violation of this section, a recipient
government may:

(1) Use revenue sharing funds to pay
dues to national or State organizations.

(2) Use revenue sharing funds to
attempt to influence public opinion or to
convey opinions and judgments to the
public regarding provisions of the Act,
by publication, distribution of books,
pamphlets and other writings.

§ 51.45 Use of entitlement funds for debt
retirement.

Where the actual expenditures of the
proceeds of indebtedness were made
after January 1. 1977, the repayment of
the indebtedess with entitlement funds
is permissible, provided that the
expenditures from the proceeds of the
indebtedness were made in compliance
with the restrictions and prohibitions sot
forth in Subparts D and E of, this part.
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SubpartE-Nondiscrimination by
States and Local Governments
Receiving Entitlement Funds

§ 51.50;- PUrP se,
The purpose of this subpart is, to

effectuate section 122 of the Act which
provides that.no person in the United
States shall, on the grounds of race,
color, national origin, or sex, be
excluded from participation in, be
denied the benefits of, or be subjected to
discrimination under any program or
activity of-a recipient government. Any
prohibition against disciimination on the
basis of age, under the Age
Disc**ation Act of 1975 or with
respect to a qualified handicapped
individual, as provided in section 504 6f
the Rehabilitation Act of 1973, or any
proh ibiion against discrimination on the
basis, of religion (as modified by the
exemptions and.exclusions contained in
the Civil Rights of 1964, as amended or
the-Civil Rights Act of 1968], shall also
apply to ahy such program or activity.

§ 51.51 Definitions.
Unless the context provides

otherwise, as used id this subpart, the
term:
({) "Attorney General" means the

Attorney General, the Assistant
Attorney General for Civil Rights or a
designate.

(b) "Complaint" means an allegation
submitted in writing to the ORS which
sets forth the nature of the
discrimination alleged and the specific
facts upon which the allegation is based.
The complaint may be filed by an
individual or organization which
believes that a recipient government has
or is committing discrimination
prohibited: by the provisions of this
subpart.

(c) "Compliance review" means a
review of a recipient government's
employment practices, facilities, or
delivery-of services-for the purpose of
ascertaining compliance with the
provisions of this subpart.

(d) "Determination" means the
decision made and issued by the
Director after a recipient government
has demonstrated compliance, or failed
to enter into'compliance, following
receipt of a notice of noncompliance
after a finding or a holding. The
determination is to the-effect that a
recipient government is in compliance or
in noncompliance with the provisions of
this subpart -

(e) "Facility" includes all or any part
of structures, equipment, or other real or
personal property or-interests therein.-

-(f) -"Finding"-means the decision-made
and issued by.the Director-after the
completion of an investigation of alleged

noncompliance by arecipient'
government with the provisions of this
subpart or after a compliance review.
The finding states that a recipient
government is more likely than not to
have violated a provision of this
subpart.

(g) "Funded" means funds have been
or are being made available for
expenditure in, or substantially
benefited, a program or activity of the
recipient government or a secondary
recipient.

(h) "Holding" means any finding of
fact or conclusion of law by a Federal
court, a State court, or a Federal
administrative law judge (after notice
and opportunity for a hearing), which
has been litigated, pertains to a recipient
government and is to the effect that
there has been exclusion, denial, or
discrimination on the grounds of race.
color, national origin, sex, age,
handicapped status or religion
prohibited under section 122 of the Act.
The holding is conclusive as to the issue
of discrimination.

(i) "Investigation" means fact-finding
efforts made after receiving an
allegation that a recipient government
has failed to comply with the provisions
of this subpart, or other information
relating to possible violation of the
provisions of the Act.

0) "Noncompliance" means the failure
of a recipient government to comply
with the provisions of this subpart.

(k] "Notification of noncompliance"
means the notification given to a
recipient government after issuance of a
finding or receipt of a holding.

(1) "Program or activity" means the
operations of the agency or
organizational unit of a recipient
government or the operations or
organizational unit of a secondary
recipient (examples include, but are not
limited to a police department,
department of corrections, health
department, or a division of a public or
private corporation).

§ 51.52 Discfimlnation prohibited.
(a) In genera. No person in the United

States shall, on the ground of race, color,
national origin, or sex, be excluded from
participation in. denied the benefits of,
or be subjected to discrimination under
any program or activity of a recipient
government. Also prohibited Is
discrimination:

(1) On the basis of age under the Age
Discrimination Act of 1975. effective July
1.1979 (hereinafter referred to as
discrimination on the basis of age);

(2)- With respect to a qualified
handicapped individual, as provided in
section 504 of the-Rehabilitation Act of
1973, as amended, (hereinafter referred

to as discrimination on the basis of
handicapped status), or -

(3) On the basis of religion, as
modified by exemptions and exclusions
contained in the Civil Rights Act of 1964,
as amended or the Civil. Rights Act of
1958, (hereinafter referred to as.
discrimination on the basis of religion).

(b) Specific d'scriminatory actions
prohibited. (1] Except as otherwise
provided in § 51.55(c)(1) and other -
sections in this subpart with respect to
services, a recipient government shall
not on the ground of race, color, national
origin, sex, handicapped status or age:

(i) Deny any service or other benefit
provided.

(i) Provide any service or other
benefit, which is not equal to, or is
provided in a different form, th' that
provided to others.

(ii) Subject any person to segregated
or separate treatment in any facility or.
in any matter or process related to
receipt of any service or benefit.

(iv] Restrict in any way the enjoyment
of any advantage or privilege enjoyed
by others receiving any service or
benefit.

(v) Treat an individual differently
from others in determining whether the
individual satisfies any admission,
enrollment, eligibility, membership, or
other requirement or condition which
individuals must meet in order to be
provided any service or other benefit.

(vi) Determine the types of services, or
other benefits or facilities which will be
provided or the class of individuals to
whom. or the situation in which, such
services or other benefits or facilities
will be provided by utilizing criteria or
methods of administration which have
the effect of:

(A) Subjecting individuals to
discrimination;

(B) Perpetuating the results of past
discrimination; or

(C) Defeating or substantially
impairing the accomplishment of the
objectives of the programs or activities
with respect to individuals of a
particular race, color, national origin,
and sex, handicapped status or age.

(2) With respect to planning and
advisory boards, a recipient government
shall not on the ground of race. cplor.
national origin, sex, handicapped 9tdtus,
or religion, deny any person an equal
opportunity to participate as an
appointed member of planning or
advisory bodies in connection with the
disposition of entitlement funds.

(3) With respect to employment, a
recipient government shall not utilize
criteria or methods of administration
that have the effect of:.

(i) Subjecting individuals to
discrimination on the basis of race,
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color, national origin, sex, handicapped
status, or religion in any program or
activity.

(ii) Perpetuating the results of past
discriminatory practices.

(iii) Defeating or substantially
impairing the accomplishment of the
objectives of the program or activities
with respect to individuals of a
particular race, color, national origin,
sex, age, handicapped status, or religion.

(4] With respect to facilities, a
recipient government shall not on the
grounds of race, color, national origin,
sex, age, or handicapped status, except
as provided in § 51.55 and other sections
of this subpart, make selections of site
or location of facilities which have the
effect of:

(i) Excluding individuals from such
facilities.

(ii) Denying the individuals the
benefits of such facilities.

(iii) Subjecting individuals using the
facilities to discrimination.

(5) A recipient government shall not
intimidate, threaten, coerce, or in any
way retaliate against any person who
files a complaint against the government
alleging a violation of the provisions of
this subpart, or who assists the ORS in
an investigation, or any other
proceedings under this subpart.

(6) A recipient government shall not
use any selection device, including, but
not limited to, a minimum height or
weight requirement or physical agility
test which operates to
disproportionately exclude members of
a protected class, is a violation of this
subpart, unless it is validated pursuant
to the Uniform Guidelines on Employee
Selection Procedures.

(7) The enumeration of specific forms
of prohibited discrimination in this
paragraph does not limit the generality
of the prohibition in paragraph (a) of
this section and should not be
considered all inclusive.

(c) Exemptions. The provisions of
paragraphs (a) and (b] concerning
prohibited discrimination shall not
apply:

(1) Where a recipient government
demonstrates by clear and convincing
evidence that a program or activity, with
respect to which discrimination is
alleged, is not funded in whole or in part
with entitlement funds.

(2) To construction projects
commenced prior to January 1, 1977,
with respect to discrimination on the
basis of handicapped status, except as
provided in Section 51.55(k)(11). A
construction project shall be deemed to
have commenced when the recipient
government has obligated itself by
contract for the physical construction of

the project or of any substantial portion
of the project.

§ 51.53 Employment discrimination.
(a] Employment practices. In general

a recipient government shall not
discriminate on the grounds of race,
color, national origin, sex or religion in
the following specific activities:

(1) Recruitment, advertising, and the
processing of applications for
employment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return from
layoff, and rehiring;

(3] Setting rates of pay or any other
form of compensation and changes in
compensation;

(4) Job assignments, job classification,
organizational structures, position
descriptions, lines of progression, and
seniority lists;

(5) Granting leaves of absence, sick
leave, or other leave;

(6] Providing fringe benefits available
by virtue of employment, whether or not
administered by the recipient
government

(7) Selection and financial support for
training, including apprenticeship,
professional meetings, conferences, and
other related activities and selection for
leaves of absence to pursue training;

(8] Employer sponsored activities,
including social recreational programs;
and

(9) Any other term, condition, or
privilege of employment.

(b) Uniform guidelines on employee
selection procedures. The Equal
Employment Opportunity Commission
(EEOC), the Office of Personnel
Management, the Department of Justice,
the Department of Labor and the
Department of Treasury, in carrying out
their responsibilities in ensuring
compliance with Federal equal
employment opportunity law, have
adopted Uniform Guidelines on
Employee Selection Procedures to assist
in establishing and maintaining equal
employment opportunities. These
regulations are in 29 CFR Part 1607; 5
CFR 300.103(c); 990-1 (Book 3) of the
Federal Personnel Manual; 28 CFR 50.14,
and 41 CFR 60.3. These Guidelines,
among other things, recognize the
unlawfulness of the use of any employee
selection procedures (including tests
and minimum education levels] which
disqualify a disproportionate number of
persons on grounds of race, color,
religion, sex or national origin (not
handicapped status or age) and which
have not been validated or otherwise
justified in accordance with Federal
law. Recipient governments shall use
selection procedures that comply with

the provisions of the guidelines, which
are attached as appendix A to this
subpart.

(c) Recruitment practices of recipient
governments. Recipient governments are
encouraged to analyze their recruitment
practices to determine whether they are
making information about job
opportunities equally available to
minority groups and women. Where
racial, ethnic or sex groups are being or
have been denied employment
opportunities, or are underutilized In a
job classification or classifications,
recruiting procedures designed to attract
members of racial, ethnic or sex groups
that have been denied employment
opportunities shall be required to
comply with these regulations.

(d) Pre-employment inquiries. Except
in those limited instances where
religion, sex or national origin are bona
fide occupational qualifications
(B.F.O.Q.) reasonably necessary for the
performance or qualification for a
particular job, a recipient shall not
inquire of an applicant for employment
concerning the applicant's race, color,
national origin, sex, or religion. A
recipient government should review its
employment practices to insure that
such information is not elicited from
applicants for employment either
directly, or by such indirect means as
photographs, place of birth, citizenship
(if used as a pretext for prohibited
discrimination), organizational
membership or activities, and arrest
records.

(e) Self-review. Recipient
governments should conduct continuing
reviews of their programs or activities to
determine if employee selection or
promotional policies (or lack thereof)
directly or indirectly have the effect of
denying equal employment opportunity
on the basis of race, color, national
origin, sex or religion.

§ 51.54 Employment discrimination on the
basis of sex.

The EEOC has adopted guidelines on
employment discrimination on the basis
of sex (29 CFR Part 1604). These
guidelines provide practical assistance
to enable recipient governments to bring
themselves into compliance with
Federal law. Recipient governments
shall comply with the provisions of
these Guidelines, which are adopted by
the ORS and are attached as appendix B
to this subpart.

§ 51.55 Discrimination with respect to a
qualified handicapped Individual.

(a) Definitions. As used in this section
the phrase:

(1) "Handicapped individual" means
any person who has a physical or
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mental impairment that substantially
limits one or more major life activities,
has a record of such an impairment, or is
regarded as having such an impairment.

(2) "Physical or mental impairment"
means (i) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular,
reproductive; digestive; genito-urinary;
hemic and lymphatic; skin; and
endocrine; or (ii) any mental or
psychlogical disorder, such as mental
retardation, organic brain syndrome,
emotional or mental illness, and specific
learning disabilities. The term "physical
or mental impairment" includes, but is
not limited to, such diseases and
conditions as orthopedic, visual, speech
and hearing impairments, cerebral
palsy, epilepsy, muscular dystrophy,
multiple sclerosis, concer, heart disease,
diabetes, mental retardation, emotional
illness, drug addiction and alcoholism.

(3) 'Major life activities" means
functions such as caring for one's self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(4] "Has a record of such an
impairment"means has a history of, or
has been incorrectly classified as
having, a mental or physical impairment
that substantially limits one or more
major life activities.

(5) "Is regarded as having an
impairment" means (i) has a physical or
mental impairment that does not
substantially limit major life activities,
but is treated by a recipient government
as constituting such a limitation; (i) has
a physical or mental impairment that
substantially limits major life activities
only as a result of the attitudes of others
toward such impairment; or (iii) has
none of the impairments defined in
paragraph (a) (1) of this section but is
treated by a recipient government as
having such impairment -

(6) Qualified handicapped individual
"Qualified handicapped individual"
means (i) with respect to employment, a
handicapped individual who, with
reasonable accommodation, can perform
the essential functions of the job in
question; and (ii) with respect to
services, a handicapped individual who
meets the essential eligibility
requirements for the receipt of such
services.

(b) Generalprohibitions with respect
to discrimination against a qualified
handicapped individual. (1) Those
general prohibitions described in
§ 51.52(b) of this subpart, also apply to
discrimination against a handicapped

individual, with the exception of
§§ 51.52(b)(1)(1)i, (III) and (v). In
addition, a recipient government shall:

(i) Not exclude a qualified
handicapped individual froih
participation in programs or activities
open to the general public, regardless of
the availability of permissibly separate
or different programs or activities
designed especially for the handicapped

(ii) Administer programs and
activities in the most integrated setting
appropriate to the needs of qualified
handicapped individualsi

(III) Take appropriate steps to ensure
that communications with applicants,
employees, beneficiaries, and the
general public are available to persons
with impaired vision or hearing;

(iv) Take the appropriate steps to
assure that the public hearings required
under § § 51.13 and 51.14 of this part are
accessible to qualified handicapped
individuals and that notice of such
hearings is made available to
individuals with Impaired vision and
hearing,

(v) Provide appropriate auxiliary aids
to individuals with impaired sensory,
manual or speaking skills, where
necessary to prevent a qualified
handicapped individual from being
denied the benefits of, excluded from
participation in or subjected to
discrimination under a program or
activity;,

(vi) Not provide a qualified
handicapped individual with an aid,
benefit, or service that is not as effective
in affording equal opportunity to obtain
the same result, to gain the same benefit,
or to reach the same level of
achievement as that provided to others;

(vii) Not provide a different or
separate aid, benefit, or service to
qualified handicapped individuals or to
any class of qualified handicapped
individuals than Is provided to others
unless such action is necessary to
provide qualifed handicapped
individuals with aid. benefits, or
services that are as effective as those
provided to others;

(viii) Not aid or perpetuate
discrimination against a qualifed
handicapped individual by providing
entitlement funds to an agency,
organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or service
to beneficiaries of the recipient
government's program;

(ix) A recipient government may not,
directly or through contractual or other
arrangements, utilize criteria or methods
of administration that-

(A) Have the effect of subjecting
qualified handicapped individuals to

discrimination on the basis of their
handicaps;

(B) Have the purpose or effect of
defeating or substantially impairing
accomplishment of the objectives of the
recipient government's program with
respect to handicapped individuals; or

(C) Perpetuate the discrimination of a
secondary recipient if both recipients
are subject to common administrative
control or are agencies of the same
larger recipient government;

(x) Not use Its zoning authority in a
manner that will have the effect of
subjecting qualified handicapped
individuals to discrimination on the
basis of handicap;

(2) The exclusion of nonhandicapped
individuals from the benefits of a
program limited by Federal statute or
executive order to handicapped
individuals, or the exclusion of a
specific class of handicapped
individuals from a program limited by
Federal statute or executive order to a
different class of handicapped
individuals, is not prohibited by this
section.

(3) For purposes of this section, aids,
benefits, and services, to be equally

- effective, are not required to produce the
Identical result or level of achievement
for handicapped and nonhandicapped
individuals. They must, however, afford
qualified handicapped individuals equal
opportunity to obtain, the identical
result, or achievement in the most
integrated setting appropriate to the
individual's needs.

(4) The enforcement provisions
contained in this subpart are applicable
to violations of the provisions of this
section.

(c) Self-evaluation. (1) A recipient
government shall, within one year of the
effective date of this section:

(1) Evaluate with the assistance of
interested individuals, including
handicapped individuals or
organizations representing handicapped
individuals, its current policies and
practices and their effects that do not or
may not meet the requirements of this
section;

(i) Modify, after consultation with
interested individuals, including-
handicapped individuals or
organizations representing handicapped
individuals, any policies and practices
that do not meet the requirements of this
section; and

(iII) Take appropriate remedial steps,
after consultation with interested
individuals, including handicapped
individuals or organizations
representing handicapped individuals,
to eliminate the effects of any
discrimination that resulted from
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adherence to these discriminatory
policies and practices.

(2) A recipient government that
employs the equivalent of fifteen
employees on a full-time basis shall, for
at least three years following completion
of the evaluation required under
paragraph (c)(1) of this section, maintain
on file, make available for public
inspection, and provide to the Director
upon request: (i) a list of the interested
individuals consulted, (ii) a description
of policies and practices examined and
problems identified, and (iii) a
description of modifications made and
remedial steps taken.

(d) Designation of responsible
employee and adoption of grievance
procedures. (1) Designation of
responsible employee. A recipient
government that employs the equivalent
of fifteen or more employees on a full-
time basis shall designate at least one
person to coordinate its efforts to
comply with this section.

(2) Adoption of grievance procedures.
A recipient government that employs the
equivalent of fifteen or more employees
on a full-time basis shall adopt a
grievance procedure that incorporates
appropriate due process standards and
that provides for the prompt and
equitable resolution of complaints
alleging any action prohibited by this
section. Such procedures need not be
established with respect to complaints
from applicants for employment or from
applicants for admission to
postsecondary educational institutions.

(e) Notice. (1) A recipient government
that employs the equivalent of fifteen or
more employees on a full-time basis
shall take appropriate initial and
continuing steps to notify participants,
beneficiaries, applicants, and
employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient
government, that it does not
discriminate on the basis of
handicapped status in violation of
section 122 and this section. The
notification shall state, where
appropriate, that the recipient
government does not discriminate on the
basis of handicapped status in
admission or access to, or treatment or
employment in, its programs and
activities. The notification shall also
include an identification of the
responsible employee designated
pursuant to § 51.55(e). A recipient
government shall make the initial
notification required by this paragraph
within 90 days of the effective date of
this section. Methods of initial and
continuing notification may include the

use of public service radio and
television announcements, the posting of
notices, publication in newspapers and
magazines, placement of notices in
recipient governments' publications, and
distribution of memoranda or other
written and taped communications.

(2) If a recipient government publishes
or uses recruitment materials or
publications containing general
information that it makes available to
participants, beneficiaries, applicants, or
employees, or the general public, it shall
include in those materials or
publications a statement of the policy
described in paragraph (a) of this
section. A recipient government may
meet the requirements of this paragraph
either by including appropriate inserts in
existing materials and publications or
by revising and reprinting the materials
and publications.

(f) Administrative requirements for
small recipient governmints. The
Director may require any recipient
government which employs the
equivalent of fifteen or fewer full-time
employees, to comply with § § 51.55 (d),
(e) and (f), in whole or in part, when the
Director finds a violation of this part or
finds that such compliance will not
significantly impair the ability of the
recipient government to provide benefits
or services.

(g) Employment discrimination
against a qualified handicapped
individual. (1) A recipient government
shall:

(i) Not discriminate against a qualified
handicapped individual in employment
in any program or activity.

(ii) Not participate in a contractural or
other relationship that has the effect of
subjecting a qualified handicapped
applicant or employee to discrimination
prohibited by this subpart. The
relationships referred to in this
paragraph include relationships with
employment and referral agencies, with
labor unions, with organizations
providing or administering fringe
benefits to employees of the recipient
government, and with organizations
providing training and apprenticeship
programs.

(iii) Take appropriate steps to ensure
that communications with its applicants
and employees are available to persons
with impaired vision and hearing.

(iv) Not discriminate against a
qualified handicapped individual in the
following specific activities:

(A) Recruitment, advertising, and the
processing of applications for
employment;

(B) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return from
layoff, and rehiring;

(C) Setting rates of pay or any other
form of compensation and changes In
compensation;

(D) Job assignments, job
classifications, organizational
structures, position descriptions, lines of
progression, and senority lists;

(E) Granting leaves of absence, sick
leave, or any other leave;

(F) Providing fringe benefits available
by virtue of employment, whether or not
administered by the recipient
government;

(G) Selection and financial support for
training, Including apprenticeship,
professional meetings, conferences, and
other related activities, and selection for
leaves of absence to pursue training;

(") Employer sponsored activities,
including social or recreational
programs; and

(I) Any other term, condition, or
privilege of employment.

(2) A recipient government's
obligation to comply with this subpart Is
not affected by any inconsistent term of
any collective bargaining agreement to
which it is party.

(3) A recipient government's
obligation to comply with this part is not
obviated or alleviated because
employment opportunities in any
occupation or profession are or may be
more limited for handicapped
individuals than for nonhandicapped
individuals.

(h) Reasonable accommodation. (1) A
recipient government shall make
reasonable accommodation to the
known physical or mental limitations of
a qualified handicapped applicant or
employee unless the recipient
government can demonstrate that the
accommodation would impose an undue
hardship on a operation of its program.

(2) Reasonable accommodation may
include:

(i) Making facilities used by
employees readily accessible to and
usable by handicapped persons, and

(ii) Job restructuring, part-time or
modified work schedules, acquisition or
modification of equipment or devices,
the provision of readers or interpreters,
and other similar actions.

(3) In determining, pursuant to
paragraph (h)(1) of this section, whether
an accommodation would impose an
undue hardship on the operation of a
recipient government's program, factors
to be considered include:

(i) The overall size of the recipient
government's operations with respect to
number of employees, number and type
of facilities, and size of budget;

(ii) The composition and structure of
the specific program or activity and the
structure of the work force required: and
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(iii) The nature and cost of the
accommodation needed.- -

(4) A recipient government may not
deny any employment opportunity to a
qualified handicapped employee or
applicant if the basis for the denial is
the need to make reasonable
accommodation to the physical or
mental limitations of the employee or
applicant .

(i) Employment criteria andpolicies.
(1) A recipient government may not use
any employment test, selection criterion.
or policy, that excludes or tends to
exclude from consideration for
employment a handicapped individual
or any class of handicapped individuals
unless:

(i) The test selection criterion or
policy as used by the recipient, is, shown
to be directly related to the essential
functions of the position in question, and

(ii) Alternative tests, criteria or
policies that-do not exclude or tend to
exclude as many handicapped
individuals are shown to be not
available.

(2) A recipient government shall select
and administer tests concerning
employment so as to ensure that, when
administered to an applicant or-
employee who has a handicap that
impairs sensory, manual, or speaking
skills, the test results accurately reflect
the applicant's or employee's job skills,
aptitude, or other factor the test purports
to measure, rather than reflecting the
applicant's or employee's impaired
sensory, manual, or speaking skills
(except where those skills are the
factors that the test is intended to
measure).

(3) If a Tecipient government has
established a test. selection criterion or
policy that explicitly or implicitly
excludes or tends to exclude a class of
handicapped individuals-rom a
particular job, and cannot establish that
the class as a whole is unqualified to
perform the job, the recipient - - -
government shall individually evaluate
each such individual who applies for the
job to determine whether he or she can
perform the essential functions of the
job in question despite-the handicap. As
part of the determination, the recipient
government shall also decide whether
such applicant can be made qualified to
perform the essential functions of the
job in question through reasonable
accommodation without undue
hardship, as provided in § 51.55(i) of the
part.

(I) Preemployment inquiries. (1)
Except as provided in paragraphs (j) (2)
and (3) of this section, a recipient
government may not conduct a
preemployment medical examination or
make preemployment inquiry of an

applicant as to whether the applicant is
a handicapped individual or as to the
nature of the severity of a handicap. A
recipient government may, however,
make preemployment inquiry into an
applicant's ability to perform the
essential functions of the job.

(2] When a recipient government is
taking remedial action to correct the
effects of past discrimination, when a
recipient government is taking voluntary
action to overcome the effects of
conditions that resulted in limited
participation in a program or activity, or
when a recipient government is taking
affirmative action, the recipient
government may invite applicants for
employment to indicate whether and to
what extent they are handicapped,
provided that:

(I] The recipient government states
clearly on any written questionnaire
used for this purpose or makes clear
orally, if no written questionnaire is
used, that the information requested is
intended for use solely in connection
with its remedial action obligations or
its voluntary or affirmative action
efforts; and

'(ii) The recipient government states
clearly that the information is being
requested on a voluntary basis, that it
will be kept confidential as provided in
paragraph (j)[4) of this section, that
refusal to provide it will not subject the
applicant or employee to any adverse
treatment, and that it will be used only
in accordance with this section.

(3) Nothing in this section shall
prohibit a recipient government from
conditioning an offer of employment on
the results of a medical exandnation
conducted prior to the employee's
entrance on duty, provided that: (i) all
entering employees are subjected to
such an examination regardless of
handicap, and (ii) the results of such an
examination are used only in
accordance with the requirements of
this section.

(4] Information obtained in
accordance with this section as to the
medical condition or history of the
applicant shall be collected and
maintained on separate forms and shall
be accorded confidentiality as used for
medical records, except that:

(i) Supervisors and managers may be
informed regarding restrictions on the
work or duties of handicapped
individuals and regarding necessary
accommodations;

(ii) First iid and safety personnel may
be informed, where appropriate, if the
condition might require emergency
treatment; and

(iII) Government officials investigating
compliance with the Act shall be

provided relevant information upon
request.

(k) Program accessibility. (1]
Discriminationprohibited. No qualified
handicapped individual shall, because a
recipient government's facilities are
inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from
participation in. or otherwise be
subjected to discrimination under any
program or activity of a recipient
government, which government receives
entitlement funds.

(2) Existing facilities. (i) Program
accessibility. A recipient government
shall operate each program or activity
so that the program or activity, when
viewed in its entirety, is readily
accessible to and usable by
handicapped individuals. Where
structural changes are necessary to
make programs or activities in existing
facilities accessible, such changes shall
be made as soon as practicable, but in
no event later than three years after the
effective date of this regulation.

(ii) Methods. A recipient government
may comply with the requirements of
paragraph )j](1) of this section through
such means as redesign of equipment,
reassignemnt of classes or other
services to accessible buildings,
assignment of aides to beneficiaries,
home visits, delivery of health, welfare,
or other social services at alternate
accessible sites, alteration of existing
facilities and construction of new
facilities in conformance with the
requirements of paragraph 0](7) of this,
section, or any other methods that result
in making its programs or activities
accessible to handicapped individuals.
A recipient government is not required
to make structural changes in existing
facilities where other methods are
effective in achieving compliance with
paragraph (j)[1) of this section. In
choosing among available methods for
meeting the requirements of paragraph
(j)(1) of this sectin. a recipient
government shall give priority to those
methods that offer programs and
activities to handicapped persons in the
most integrated setting appropriate.

(3) Exception for small recipient
governments. If a recipient government
which employs the equivalent of fifteen
or fewer employers on a full-time basis-
determines, after consultation with a
handicapped individual seeking a
health, welfare or social service, that
there Is no method of complying with
paragraph (kf(1) of this section other
than making a significant alteration in
Its existing facilities, that government
may, as an alternative, refer the
handicapped individual to other
providers of those services that are
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accessible at no additional cost to the
handicapped individual. Examples of
other providers of those services are
States and larger recipient governments.

(4) Time periods. (i) General. Except
as otherwise provided in paragraph
(j)(4)(ii) of this section, where structural
changes are not required, a recipient
government shall comply with the
requirements of paragraph (j)(1) of this
section within sixty days of the effective
date of § 51.55. Where structural
changes in facilities are necessary, such
changes shall be made as expeditiously
as possible, but in any event within
three years of the effective date of this
section.

(ii) Transportation systems. With
respect to transportation systems, a
recipient government shall comply with
the time periods prescribed in
regulations issued by the Department of
Transportation (44 F.R. 31443) where
structural changes in facilities are
necessary.

(5) Transition plan. In the event that
structural changes to facilities are
necessary to comply with the
requirments of paragraph 0)(1) of this
section, a recipient government shall
develop, within one year of the effective
date of this section, a transition plan
setting forth the steps necessary to
complete such changes. The plan shall
be developed with the assistance of
interested individuals, including
handicapped individuals or
organizations representing handicapped
individuals. A copy of the transition
plan shall be made available for public
inspection. The plan shall, at a
minimum:

(i) Identify physical obstacles in the
recipient government's facilities that
limit the accessibility of its program or
activity to handicapped individuals;

(ii) Describe in detail the methods that
will be used to made the facilities
accessible:

(iii) Specify the schedule for taking the
steps necessary to achieve full program
accessibility and, if the time period for
the transition is longer than one year,
identify steps that will be taken during
each year of the transition period; and

(iv) Indicate the person responsible
for implementation of the plan.

(6) Notice. The recipient government
shall adopt and implement procedures
to require that interested individuals,
including individuals with impaired
vision or hearing, can obtain
information as to the existence and
location of particular services, activities,
and facilities that are accessible to and
useable by handicapped individuals.

(7) New construction. Facilities
financed with entitlement funds, the
construction of which commenced on or

after January 1, 1977, shall be designed
and constructed so as to be readily
accessible to and useable by
handicapped individuals.

(8) Alterations. Alterations to existing
facilities, which alterations are funded
with entitlement funds and commenced
on or after January 1, 1977, shall, to the
maximum extent feasible, be designed
and constructed to be readily accessible
to and useable by handicapped
individuals.

(9) Leased facilities. Facilities newly
leasea by a recipient government after
the effective date of this section, shall
be classified as new facilities. Those
facilities are subject to the same
accessibility requirements as facilities
constructed by recipient governments
and are required to be made accessible
in accordance with the provisions of this
section.

(10) American National Standards
Institute Accessibility Standards.
Design, construction, or alteration of
facilities in conformance with the
"American National Standard
Specifications for Making Buildings and
Facilities Accessible to, and Usable by,
the Physically Handicapped," published
by the American National Standards
Institute, Inc. (ANSI A 117.1-1961
(R1971),* which is incorporated by
reference in this subpart, shall constitute
compliance with paragraphs (j](1) and
(2) of this section. A recipient
government may use other standards or
methods, if the government establishes
that equivalent or better access to the
facility or part of the facility is thereby
provided.

(11) Exception for construction
projects commenced prior to January 1,
1977. The provisions of this subsection
do not apply to buildings or construction
projects, including those funded with
revenue sharing funds and commenced
or completed prior to January 1, 1977,
unless it is determined that programs or
activities funded in whole or in part
with revenue sharing funds are
conducted within or make use of such
facilities, in which case, those programs
and activities must be readily accessible
to and usable by handicapped
individuals as described in paragraphs
(j)(2) (i) and (ii) of this section.

(12) "Commencement of construction"
defined. A construction project shall be
deemed to have commenced when the
recipient government has obligated itself
by contract for the physical construction
of the project or any substantial portion
of the project.

*Copies obtainable from American National
Standard Institute, Inc.. 1430 Broadway, Now York.
N.Y. 10018.

§ 51.56 Discrimination on the basis of ago.
(a] Purpose. This regulation sets forth

the prohibition against discrimination on
the basis of'age in programs or activities
of recipient governments as required by
the Age Discrimination Act of 1975.
Recipient governments may, however,
continue to use certain age distinctions
and factors other than age which moot
the requirements set forth in this
section.
(b) Definitions. (1) "Age

Discrimination Act" means the Age
Discrimination Act of 1975, as amended,
(42 U.S.C. 6101, Title III of Pub. L. 94-
135).

(2) "Action" means any act, activity,
policy rule, standard or method of
administration.

(3) "Age" means how old a person Is
or the number of elapsed years from the
date of a person's birth.

(4) "Age distinction" means any
action using age or an age-related term.

(5) "Age-related term" means a word
or words which necessarily Implies a
particular age or range of ages (for
example, "children," "adult," "older
persons," but not "student").

(6) "Claim" means a written
statement, alleging discrimination on the
basis of age by a recipient government,
that is referred to mediation.

(7) "FMCS" means the Federal
Mediation and Conciliation Service.

(8) "Mediation" means the process by
which an impartial mediator through the
FMCS attempts to resolve a claim of
discrimination on the basis of age, on
which a complaint Is based.
(c) Discrimination prohibited, (1)

General rule. Those general prohibitions
described in § 51.52 of this subpart also
apply to discrimination on the basis of
age, except that § 51.52(b)(3) containing
general prohibitions against employment
discrimination shall not apply.

(2) Specific rules. A recipient
government may not, In any program or
activity, use age distinctions or take any
other actions, which have the effect of
causing age discrimination prohibited
under section 51.52 (other than
§ 51.52(b)(3)).

(3) Employment discrimination not
covered. The prohibitions contained In
this section shall not apply to the
employment practices of recipient
governments or their secondary
recipients.

(d) Exceptions to the rules against age
discrimination. (1) Definitions. For
purposes of this subsection, the terms
"normal operation" and "statutory
objective" shall have the following
meaning:

(i) "Normal operation" means the
operation of a program or activity

-- r - -m - ............ .. r
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without sigffficant changes that would
impair its ability to meet its objectives.

(ii) "Statutory objective" means any
purpose of a program or activity
expressly stated in any Federal statute,
State statute, or local statute or
ordinance adopted by an elected general
purpose legislative body.

(2) Normal operation or statutory
objective 6f anyprogram or activity. A
recipient government is permitted to
take action, otherwise prohibited by
paragraphs (c) (1) and (2) of this section,
if the action reasonably takes into.
account age as a factor necessary to the
normal operation or the achievement of
any statutory objective of a program or
activity, thereby, complying with the
following four-part test-

(i) Age is used as a measure or
approximation of one or more non-age
characteristic; and

(ii) The other non-age characteristic(s)
are measured or approximated in order
for the normal operation of the program
or activity to continue, or to achieve any
statutory objective of the program or
activity; and

(iii) The other non-age
characterstic(s) can be reasonably
measured or approximated bythe use of
age; and

(iv] The other'non-age
characteristic(s) are impractical to
measure directly on an individual basis.

(3) Reasonable factors other than age.
A recipient government may take an
action otherwise prohibited by sections
(c) (1) -and (2) of this section, which is
based on a factor other than age, even
though that action may have a
disproportionate effect on'persons of
different ages, provided that the other
factor bears a direct and'substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.

(4) Affirmative action. If a recipient
government or a secondary recipient
operates a program or activity which
serves the elderly or children in addition
to persons of other aes, and provides
special benefits to the elderly or to
children, the provision of these benefits
shall be liresumed to be voluntary
affirmative action, permissible under
this section, provided that it does not
have the effect of excluding otherwise
eligible persons from participation in the
program.

(5) Age distinction contained in
Federal, State, or local statute or
ordinance. The provisions of this section
shall not apply to an age distinction
contained in thatpart of a-Federal, State
or local statute or ordinance adopted by
an elected-general purpose legislative
body which:

(i) Provides any benefits or assistance
to persons based on age; or

(ii) Establishes criteria for
participation in age-related terms; or

{)ii} Describes intended beneficiaries
or target groups in age-related terms.

(e) Burden of proof. The burden of
proving that an age distinction or other
action falls within the exceptions
outlined in §§ 51.56(d) (2). (3) and (4) is
on the recipient government.

(f) Self-evaluation. (1) A recipient
government employing the equivalent of
15 or more full-time employees shall'
complete a one-time written self-
evaluation of its compliance under the
Act within 18 months of the effective
date of this section.

(2) In its self-evaluation, the recipient
government shall identify all age
distinctions it uses, and justify age
distinctions it imposes on programs or
activities.

(3) A recipient government shall take
corrective action whenever a self-
evaluation indicates noncompliance
with these regulations.

(4) Each recipient government shall
make the self-evaluation available on
request to the Director and to the public
for a period of three years following its
completion.

(g) Enforcement generally. Except as
otherwise provided in this section, the
enforcement provisions contained in this
subpart shall be used to effectuate
compliance with the provisions of this
section.

(h) Mediation alternative. (1) Any
individual who believes that anyone has
been subjected to discrimination on the
basis of age may file an administrative
complaint with the Director as provided
in § 51.61(a) of this subpart. However,
such individual may, as an alternative,
elect to have the claim(s) of
discrimination on which the complaint is
based referred by the Director for
mediation by the Federal Mediation and
Conciliation Service (EMCS).

(2) Within 5 days of receipt of a claim
of age discrimination, the Director shall
notify the claimant of the alternative of
mediation and request the claimant to
notify the ORS whether mediation of the
claim of age discrimination is elected.

(3) If mediation is elected, the
claimant shall personally or by
representative notify the Director of the
ORS in writing of such election. The
notice shall set forth the facts upon
which the claim of age discrimination by
a recipient government is based. The
Director shall refer the claim to FMCS
within 5 days of receipt of the
notification of the election of mediation,
provided that she has determined that
the claim is within the jurisdiction of

this section and contains all information
necessary for referral to FMCS.

(4) The Director shall advise the chief
executive officer of the recipient
government of any referral to the FMCS.
Both the individual filing the claim and
the recipient government against whom
discrimination is alleged shall
participate in the mediation process to
the extent necessary to reach an
agreement or make an informed
judgment that an agreement is not
possible. There must be at least one
meeting with the mediator before the
Director will accept a judgment that an
agreement is not possible. However, the
recipient government and the claimant
need not meet with the mediator at the
same time.

(5) If the claimant and the recipient
government reach an agreement, the
mediator shall prepare a written
statement of the agreement for the
signature of the claimant and the chief
executive officer of the recipient.
government. The mediator shall send a
signed copy of the agreement to the
Director. The Director will take no
further action on the claim, unless she is
notified that the agreement has been
breached, in which case the claim will
be treated as a complaint pursuant to
section 51.61 of this subpart.

(6) The mediation process shall be
limited to a maximum of 60 days after
the claimant notifies the Director of the
election of the mediation process.
Mediation ends ifi

(i) 60 days elapse from the time the
Director receives notice from the
claimant;

(ii) Prior to the end of that 60-day
period, an agreement is reached; or

(iii) Prior to the end of the 60-day
period the mediator determines that an
agreement cannot be reached.

(7) The mediator shall return
unresolved claims to the Director, who
shall upon receipt, consider such
unresolved claims to be administrative
complaints to be processed in
accordance with the procedures set
forth in § 51.61(a) of this subpart.

(8) The mediator shall protect the
confidentiality of all information
obtained in the course of the mediation
process. No mediator shall testify in any
adjudicative proceeding, produce any
document, or otherwise disclose any
information obtained in the course of
the mediation process without prior
approval of the head of the FMCS.

(9) Age discrimination claims which
also allege other bases ot
discrimination, such as sex or race. will,
at the election of the complainant, be
mediated. All bases or allegations of
discrimination will be submitted to
mediation. If the mediation process fails,

77385



77386 1 Federal 'Register / Vol. 44, No. 251 / Monday, December 31, 1979 [Proposed Rules

the entire claim will be processed as a
complaint under § 51.61 of this subpart.

§ 51.57 Discrimination on the basis of
national origin.

The EEOC has adopted Guidelines on
discrimination on the basis of national
origin (29 CFR part 1606). These
Guidelines provide practical assistance
to enable recipient governments to bring
themselves into compliance with
Federal law. Recipient governments
shall comply with the provisions of
these Guidelines, which are adopted by
the ORS and are attached as appendix D
to this subpart.

§ 51.58 Discrimination on the basis of
religion.

(a) In general. Any prohibition against
discrimination on the basis of religion,
or any exclusion or exemption from such
discrimination, as provided in the Civil
Rights Act of 1964 or title VIII of the Act
of April 1968 (hereafter referred to as
the Civil Rights Act of 1968), shall apply
to any program or activity of a recipient
government which receives entitlement
funds under the Act.

(b) EEOC Guidelines. The EEOC has
adopted Guidelines on discrimination on
the basis of religion (29 CFR part 1605).
These Guidelines provide practical
assistance to enable recipient
governments to bring themselves into
compliance with Federal law. Recipient
governments shall comply with the
provisions of these Guidelines, which
are adopted by the ORS and are
attached as appendix E to this subpart.

§ 51.59 Assurances required.
(a) General. In order to qualify for any

payment of entitlement funds for any
entitlement period, each Governor of a
State or each chief executive officer of a
unit of local government shall, prior to
the beginning of each entitlement period,
execute to the satisfaction of the
Director an assurance that all programs
and activities of a recipient government
will be conducted in compliance with
the requirements of this subpart. The
chief executive officer is also required to
assure that in the event a Federal or
State court or Federal administrative
law judge makes a holding as defined in
§ 51.51(j) of this subpart against the
recipient government, such recipient
government will forward a copy of the
holding to the Director within 10 days of
receipts by the recipient governments.
Assurances required under this
paragraph shall be in such form and
detail as prescribed by the Director.

(b) Constructive waiver of
entitlement. The failure of a recipient
government to execute or fulfill the
assurance requirements of this subpart,

shall result in the determination that one
or more of the entitlement payments to
the recipient government for a particular
entitlement period is constructively
waived pursuant to § 51.25(b) of this
part. The constructive waiver shall not
be subject to the procedures for effecting
compliance set forth in this subpart.

§ 51.60 Compliance information and
reports.

(a) Access to sources of information.
Each recipient government shall permit
access by authorized representatives of
the ORS and the Department of Justice
during normal business hours to such of
its facilities, books, records, accounts,
personnel, and other sources on
information as may be relevant to a
determination of whether the receipient
government is complying with this
subpart. Where any information
required of a recipient government is in
the exclusive possession of any other
agency, institution, or person, and such
agency, institution, or person fails or
refuses to furnish this information to the
ORS or its authorized representatives,
the responsibility for providing such
information shall remain with the
recipient government.

(b) Compliance reports. Each recipient
government shall keep such records and
submit on request of the Director timely,
complete and accurate compliance
reports at such times, in such form, and
containing such information, as the
Director may determine to be necessary
or useful to ascertain whether the
recipient government has complied or is
complying with the requirements of the
subpart. Recipient governments shall
make available on request of ORS
officials, racial, ethnic, male/female,
and national origin data showing the
extent to which minorities and females
will be beneficiaries of entitlement
funds. The recipient government shall
also make available on request similar
data concerning age distinctions and
handicapped status In the case of any
program under which a primary
recipient government extends or will
extend entitlement funds to any
secondary recipient, such secondary
recipient shall submit such compliance
reports to the primary recipient as may
be necessary or useful to enable the
primary recipient to carry out its
obligations as a recipient government
under this subpart. Each recipient
government shall identify, on request of
the ORS, any State or local agency
which has been legally authorized to
monitor its civil rights compliance
activities.

(c) Constructive Waiver of
entitlement. The failure of a recipient
government to submit reports requested

to determine compliance with the
provisions of this subpart, shall result on
the determination that one or more of
the entitlement payments to the
recipient government for a particular
entitlement is constructively waived
pursuant to § 51.25(b) of this part. The
constructive waiver shall not be subject
to the procedure for effecting
compliance set forth in this subpart.

§ 51.61 Compliance reviews and
affirmative action.

(a) Compliance Reviews. (1) The
Director may periodically conduct
compliance reviews of selected recipient
governments.

(2) In any such reviews the Director
shall seek to select for review those
recipient governments which appear to
have the most serious equal employment
opportunity problems, or the greatest
disparity in the delivery of services to
the majority and minority, or male and
female members of the communities
they serve. Selection for review shall be
made on the basis of any of the
following:

(i) The relative disparity between the
percentage of minorities, or women, In
the relevant labor market, and the
percentage of minorities, or women,
employed by the recipient government;

(ii) The percentage of women and
minorities in the population yeceivlng
benefits from a program or activity.

(iii) The number and nature of
discrimination complaints filed against a
recipient with ORS or other Federal
agencies;

(iv) The scope of the problems
revealed by any investigation of
allegations of noncompliance against a
recipient government;

(v) The amount of entitlement funds
provided to the recipient government.

(3) Within 90 days after selection of a
recipient government for review, the
Director shall inform the recipient
government that it has been selected
and will initiate the review. The review
will ordinarily be Initiated by a letter
requesting data pertinent to the review
and advising the recipient government
of:

(i) The practice(s) to be reviewed;
(i) The programs or activities affected

by the review;
(iii) The opportunity to mak6 at any

time prior to the receipt of the Director's
findings, a documentary submission
responding to the Director, explaining,
validating, or otherwise addressing the
practices under review; and

(iv) The schedule under which the
review will be conducted and a finding
made.

(4) Within 180 days after the initiation
of the review, the Director shall advise
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the recipient, the chief executive
officer(s) of the appropriate recipient
government of:

(i) The preliminary finding:
(ii) Where-appropriate, a'

recommendation for c6mpliance; and
(5) If, within 30 days, the Director's

redommendations for compliance are
not met, -or voluntary compliance is not
secured, the matter will be forwarded to
her for a finding. If the Director makes a
finding of noncompliance, she shall
institute administrative proceedings
pursuant to § 51.64, etseq and subpart
G of this part.

(b) Affinmative action. The EEOC has
adopted Guidelines for affirmative
action (29 CFR part 16-). These
Guidelines clarify the kinds of voluntary
actions that are appropriate under
Federal law and are attached as
appendix F tothis subpart

§ 51.62 Administrative complaints and
investigations.

(a) Administrative complaints. Any
person who believes anyone has been'
subjected to discrimination prohibited
by this subpart, may personally or by a
representative file with the Director of
the ORS (Treasury Department,
Washington, D.C. 20226) a written'
statement setting forth the nature of the
discrimination alleged and the facts
upon which the allegation is based.

(b] Investigations. (1) The Director
shall advise the chief executive officer
of the recipient government of any
administrative complaint received
pursuant to paragraph (a) within 30 days
of the receipt of such complaint.

(2) The ORS will investigate
administrative complaints described in
paragraph (a). Information contained
within the files of the ORS or other
information which suggests
discrimination prohibited by this
subpart may be part of an ongoing or
future investigation. -

(3) Such investigations may-be made
with the assistance of the
complainant(s) or of the recipient
government

(4) In appropriate cases the Director
may defer to the Attorney General as
provided for in an agreement with the
Department of Justice.
(5) The scope of such investigations

shall not be limited to the administrative
complaint or other information but may
be expanded to include anymatters
under the Act either discovered during
the investigation or reasonably flowing
from said administrative complaint or
other information.

(6) The Director shall, If warranted,
make a finding within (90) ninety days
of receipt of an administrative complaint

or State administrativd agency
determination.
-(7) To the maximum extent feasible,

the Director will make use of the
agreements between agencies as
provided for in § 51.69 of this subpart in
order to facilitate compliance under the
provisions of this section.

§ 51.63 Notification to the complalnanL
Upon written request, the complainant

shall be advised of the status of the
investigation or other proceeding
undertaken in response to the com'laint.
Within 10 days after the Director issues
a finding, or determination or receives
the decision of an administrative law
judge, the Director shall notify the
complainant or the complainant's
counsel.

§ 51.64 Notification of noncompliance.
(a) Notification of noncomplance

after a finding by the Director. (1)
Within 10 days of completion of the
investigation of a complaint
determination of a State administrative
agency or other information, the
Director shall, if warranted. make a
finding and issue a notice of
noncompliance in writing to the chief
executive officer of the recipient
government (and in the case of a unit of
local government, also the Governor of
the State in which the recipient
government is located).

(2) The notice shall be to the effect
that it is more likely than not that the
recipient government has failed to
cbmply with the provisions of this
subpart. The notice shall further state
that unless, within 30 days after receipt
of this notice, a recipient government
enters into a compliance agreement with
the Director or presents additional
evidence that demonstrates compliance
or that proves by clear and convincing
evidence that the program or activity
complained of was not funded with
entitlement funds, the Director shall
issue a determination that the recipient
government has failed to comply with
the provisions of this subpart.

(b) Notification of noncompliance by
the Director after receipt of a holding.
(1) Within 10 days of receipt of a
holding, the Director shall issue a notice
of noncompliance to the chief executive
officer of the recipient government in
writing (and in the case of a unit of local
government, to the Governor of the State
in which the recipient government is
located).

(2) The notice shall state that the ORS
is-required to adopt the holding as
conclusive on the issue of discrimination
and that the recipient government is in
noncompliance with the provisions of
this subpart. The notice shall further

state that the Director may expand the
Issues beyond those contained in the
holding. The notice shall state that
unless within 30 days after receipt of
this notice the recipient government
enters into a compliance agreement or
presents evidence which proves by clear
and convincing evidence that the
program or activity complained of was
not funded with entitlement funds, the
Director will issue a determination that
the recipient government has failed to
comply with the provisions of this
subpart.

(3) Where the remedial order issued
by the Court or administrative law
judge, on which the holding is based, is
stayed pending further proceedings, the
stay will not affect action by the

Director unless the ORS is specifically
included in the stay.

§ 51.65 Determination of noncompriance.
(a) Determination by the Director

after a finding of discrminatiuon. (1) If a
recipient government fails to
demonstrate compliance, prove by clear
and convincing evidence that the
program or activity complained of was
not funded with entitlement funding or
enter into a compliance agreement
within 30 days after receipt of a notice
of noncompliance, the Director shall, if
warranted, make a determination of
non-compliance and notify the chief
executive officer of the recipient
government thereof (aid in the case of a
unit of local government. the Governor
of the State in which the recipient
government is located shall also be
notified).

(2) Once a determination of
noncompliance is received, a recipient
government shall have 10 days in which
to enter into a compliance agreement or
request an administrative hearing. If a
recipient government fails to take either
action within the 10-day period the
Director shall immediately suspend the
further payment of entitlement funds to
such recipient governmeit, which shall
remain suspended until the recipient
government enters into a compliance
agreement.

(b) Determination of the Director after
notice of a holding. (1) If a recipient -

government fails to prove by clear and
convincing evidence that the program or
activity complained of was not funded
with entitlement funds, or enter into a
compliance agreement within 30 days
after receipt of notification of
noncompliance based on a holding, the
Director shall make a determination of
noncompliance based upon the holding.
Where the Director makes a
determination of noncompliance based
upon a holding she shall notify the chief
executive officer of the receipient
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government (and in the case of a unit of
local government, the Governor of the
State in which the recipient government
is located shall also be notified).

(2) The notification of the
determination shall adopt, the holding of
the Federal or State Court or Federal
administrative law judge as conclusive
on the issue of discrimination and give
the recipient government 10 days from
receipt of the notification of the
determination to enter into a compliance
agreement or request an administrative
hearing. The sole issue at the
administrative hearing shall be whether
the program or activity complained of
was funded by entitlement funds. If the
recipient government fails to take either
action within the 10 day period, the
Director shall immediately suspend the
further payment of entitlement funds to
such government.

(3) If the holding on which the
determination is based is reversed by a
appellate tribunal, or by agency review
in the case of the holding of a Federal
administrative law judge, the Director
shall discontinue the administrative
action begun as a result of the holding.
Any suspension of entitlement funds
resulting from the determination shall
also be discontinued and those funds
paid to the recipient government as
quickly as possible.

51.66 Compliance agreements.
(a) In matters where the ORS was not

a party to the proceeding. For purposes
of this subpart a compliance agreement
includes an agreement in writing
between the Federal or State agency or
official responsible for prosecuting the
claim (including the Attorney General of
the United States) and the chief
executive officer of the recipient
government against whom the
noncompliance with this subpart is
alleged. Such compliance agreement
may take the form of a consent decree to
be entered in the proceedings before a
court of record or to be entered by a
Federal administrative law judge having
jurisdiction over the proceedings.
Counsel of record representing the chief
executive officer of the recipient
government may initiate or negotiate the
compliance agreement on behalf of the
chief executive officer of the recipient
government. However, in each case the
Director shall, through her counsel or
representative, indicate her approval or
rejection of the compliance agreement.
The Director may reject the compliance
agreement if, in her judgment she
determines that the agreement has not
adequately remedied the discrimination.

(b) In matters involving a holding.
Where the Director acts on the basis of
a holding, the remedial order of the
Court or Federal administrative law
judge shall constitute the basis of the
compliance agreement to be entered into
with the Director;, provided, however,
that the lack of a remedial order does
not affect the requirement that a
recipient govnerment enter into a
compliance agreement with the Director
within the time limits set forth in section
122(b) of the Act and § § 51.64, 51.65 and
51.66(c) of this subpart. Any agreement
entered into prior to issuance of such
remedial order may be appropriately
modified when the order is entered.

(c) In matters between the Director
and a recipient government. In those
instances where a compliance
agreement is negotiated by the Director
and the chief executive officer of the
recipient government, the agreement
shall be one document or a series of
documents containing the following:

(1) A statement of all matters that
constitute the failure of the recipient
government to comply with the
requirements of this subpart;

(2) The terms and conditions with the
recipient government has agreed to
comply in order to achieve compliance
with the requirements of this subpart.
Such terms and conditions may include
the payment of restitution to persons
injured by the failure of the recipient
government to comply with any
provisions of this subpart; and

(3) The signatures of the Director and
the chief executive officer of the
recipient government concerned.

(d) Effect of violation of compliance
agreement. (1) If the recipient
government fails to comply with the
obligations stipulated in this agreement,
the Director may issue a new
determination of noncompliance under
Section 122(b)(2) of the Revenue Sharing
Act.

(2) The recipient government within
ten (10) days after receipt of the
determination of noncompliance, shall
either come into compliance with the
provisions of the compliance agreement
or request an administrative hearing. At
such hearing, the issues shall be limited
to whether or not the recipient
government has acted in compliance
with this agreement.

(e) Notification to complainants of
compliance agreement. Within 15 days
after the execution of a compliance
agreement (or, in the case of an
agreement executed under paragraph (a)
of this section, upon the approval of the
Director if later than 15 days) the

Director shall submit a copy of such
agreement to the complainant or
complainants who initiated the
complaint against the recipient
government. The submission of a copy
of the compliance agreement to counsel
of record (if any) for the complainants
shall meet the requirements of this
paragraph.

§ 51.67 Resumption of suspended
entitlement payment.

The payment of entitlement payments
to a recipient government for which
such payment has been suspended shall
be resumed when:

(a) The recipient government enters
into a compliance agreement with the
Director and the Director ascertains to
her satisfaction that the recipient
government will comply with the
provisions in this subpart.

(b) Subsequent to a hearing on the
merits in a case where the Director has
invoked a preliminary suspension of
entitlement funds, the administrative
law judge holds that the recipient
government is in compliance with the
provisions of this subpart; or

(c) The recipient government complies
fully with the order of a court or a
Federal administrative law judge If the
order covers all matters raised by the
Director in the original notice of
noncompliance to the recipient
government; or

(d) After a rehearing or similar
adjudicative proceedings a court or an
administrative law judge which
originally held that the recipient
government had failed to comply with
the provisions of this subpart,
subsequently holds that the recipient
government did not so fail to comply; or

(e) An appellate court reverses the
findings of discrimination by a lower
court or administrative law judge upon
the basis of which the Director
suspended the payment of entitlement
funds.

§ 51.68 Exhaustion of administrative
remedies.

For purposes of bringing a private
civil action pursuant to section 124 of
the Act a compldinant shall be deemed
to have exhausted the administrative
remedies upon the expiration of 90 days
from the date the administrative
complaint was mailed to the director, or
with an agency with which the Director
has an agreement under § 51.69 of this
subpart where the Director or such
agency:

(a) Issues a determination that the
recipient government against whom the

77388



Federal. Register / Vol. 44i No. 251 / Monday, December 31, 1979 / Proposed Rules

complaint was filed is in compliance policy guidance in the area where tvo of
with the provisions of this subpart, or more agencies share concurrent

(b) Fails to make a determination on jurisdiction.
such comjplaint' § 51.70 Jurisdiction over property.

§ 51.69 Agreements between agencies. (a) In genera. The Director shall have
(a) Purpose of cooperative jurisdiction over any recipient

agreements. The Director shall endeavor government for purposes of this subpart
to enter into cooperative agreements for as long as that recipient government
with officials of other departments and retains ownership or possession of any
agencies of the Federal government, or real or personal property or any interest
officials of State agencies (which have' therein, which was purchased in whole
concurrent jurisdiction) to effectuate the or in part with entitlement funds. ,
purposes of this subpart, including the Further, if such property Is transferred to
achievement of effective coordination a secondary recipient or other party, the
within the executive branch in the , Director will retain jurisdiction over the
implementation of Title VI and Title VII recipient government for purposes of
of the Civil Rights Act of 1964 (42 U.S.C. this subpart for as long as the property
2000d, 2000e), the Civil Rights Act of is used to provide benefits similar to
1968, the Rehabilitation Act of 1973, and those which were provided by the
the Age Discrimination Act of 1975. property before the transfer.

(b) Content of cooperative
agreements. The agreements between (b) Definitions. For the purposes of
the Director and other agencies or this section
officials shall describe the cooperative (1) Real property includes land,
efforts to be undertaken, which may structures upon land and fixtures
include, but need not be limited to: attached to land, and buildings or

(1) Sharing of resources during structures which cannot be removed
investigations and compliance reviews without damage to the fixtures,
(either by having joint investigations or buildings or structures.
having one agency do an investigation (2) Personal property includes, at the
for both); least, non-expandable tangible property

(2) Cooperation during compliance having a useful life of more than one
activities including the issuance of han a useuio mot one
findings or determinations, (including year and an acquisition cost of $1,000 or
the adopting of other agency's findings more per unit of property.
or determinations where practical); (3) The transfer of property means the

(3) Cooperation during administrative passage of the property to a secondary
hearings including joint participation recipient, or to any other person firm or
and sharing of resources. agency.

(4) Deferral of agency action where . (c) Use ofproperty toprovide similar
one agency has begun compliance benefits. For the purposes of this section
activities on the same complaint or set the clause in paragraph (a) of this
of circumstances and provision for section "so long as the property Is used
resumption of action where the agency to provide benefits similar to those
deferred to does not act in a timely provided by the property before the
manner;, transfer" means the primary use or

(5) Sharing of information, including function of the property and not the
data, records and invesigative and specific or particular use of the property
other files, computer printbuts, lists and in the program or activity for which
status reports on complaints received;

(6) Identification of liaison personnel originally acquired.
and the establishment of periodic (d) Record keeping requirements.
meetings to discuss common substantive Recipient governments shall maintain a
and procedural problems; separate record of real property and of

(7) Protecting the confidentiality of tangible personal property having a
information shared; •value in excess of $1,000. Such records

(8) Providing for notification of formal shall set forth the date of purchase, date
administrative actions instituted against of disposal or transfer and the
jointly covered recipients and of the transferee of the property. Upon outright
results of such actions, particularly .. sale, discard, or trade of such property
those that may be classified as holdings; the provisions of this section shall no

(9) The establishment of lead agencies longer be applicable.
(in those areas in which lead agencies
have not already been designated by Appendix A
statute or executive order].so that the (From the Federal Register of iriday. August
designated lead agency will provide 25,1978.)

Title 29-Labor

CHAPTER XIV-EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

PART 1607-UNIFORM GUIDELINES ON
EMPLOYEE SELECTION PROCEDURES
(1978)

Title 5-Administrative Personnel

CHAPTER I-CIVIL SERVICE COMMISSION

PART 30-EMPLOYMENT (GENERAL)

Title 28-Judicial Administration

CHAPTER I-DEPARTMENT OF JUSTICE

PART 50-STATEMENTS OF POLICY

Title 41-Public Contracts and Property
Management

CHAPTER 60-OFFICE OF FEDERAL
CONTRACT COMPLIANCE PROGRAMS;
DEPARTMENT OF LABOR

PART 60-3-UNIFORM GUIDELINES ON
EMPLOYEE SELECTION PROCEDURES
(1978)

Adoption of Employee Selection Procedures
AOENCIES- Equal Employment Opportunity
Commission. Civil Service Commission,
Department of Justice and Department of
Labor.
ACTION: Adoption of uniform guidelines on
employee selection procedures as final rules
by four agencies.
SUMmARr. This document sets forth the
uniform guidelines on employee selection
procedures adopted by the Equal
Employment Opportunity Commission. Civil
Service Commission. Department of Justice
and the Department of Labor. At present two
different sets of guidelines exisL The
guidelines are intended to establish a uniform
Federal position in the area of prohibiting
discrimination in employment practices on
grounds of race. color, religion. sex, or
national origin. Cross reference documents
are published at 5 CFR 300.103(c) (Civil
Service Commission). 28 CFR 50.14
(Department of Justice). 29 CFR Part 1607
(Equal Employment Opportunity
Commission), and 41 CFR Part 60-3
(Department of Labor) elsewhere in this
Issue.
EFFECTIVE DATE: September 25,1978.
FOR FURTHER INFORMATION CONTACT.
Doris Wooten. Associate Director. Donald J.

Schwartz. Staff Psychologist. Office of
Federal Contract Compliance Programs,
Room C-3324. Department of Labor, 200
Constitution Avenue NMV. Washington
D.C. 20210,202-523-9428.

Peter C. Robertson, Director. Office of Policy
Implementation. Equal Employment
Opportunity Commission. 2401 E Street
NW., Washington. D.C. 2050 202-634-
7060.

David L Rose, Chief Employment Section,
Civil Rights Division. Department of
Justice, 10h Street and Pennsylvania
Avenue NW.. Washington. D.C. 20530.202-.
739-3831. --
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A. Diane Graham, Director, Federal Equal
Employment Opportunity, Civil Service
Commission, 1900 E Street NW., .
Washington, D.C. 20415, 202-632-4420.

H. Patrick Swygert, General Counsel, Civil
Service Commission, 1900 E Street NW.,
Washington, D.C. 20415, 202-632-4632.-

SUPPLEMENTARY INFORMATION:
An Overview of the 1978 Uniform Guidelines
on Employee Selection Procedures

I Background

One problem that confronted the Congress
which adopted the Civil Rights Act of 1984
involved the effect of written preemployment
tests on equal employment opportunify: The
use of these test scores frequently denied
employment to minorities in many cases
without evidence that the tests were related
to success on the job. Yet employers wished
to continue to use such tests as practical
tools to assist in the selection of qualified
employees. Congress sought to strike a
balance which would proscribe
discrimination, but otherwise permit the use
of tests in the selection of employees. Thus.
in title VII. Congress authorized the use of
"any professionally developed ability test
provided that such test, its administration or
action upon the results is not designed,'
intended or used to discriminate * * *"

At first, some employers contended that
under this section, they could use any test
which had been developed by a professional
so long as they did not intend to exclude
minorities, even if such exclusion was the
consequence of the use of the test. In 1966,
the Equal Employment Opportunity
Commission (EEOC) adopted guidelines to
advise employers and other users what the
law and good industrial psychology practice
required . 2 The Department of Labor adopted
the same approach in 1968 with respect to
tests used by Federal contractors under
Executive Order 11246 in a more detailed
regulation. The Government's view was that
the employer's intent was irrelevant. If tests
or other practices had an adverse impact on
protected groups, they were unlawful unless
they could be justified. To justify a test which
screened out a higher proportion of
minorities, the employer would have to show
that it fairly measured or predicted
performance on the job. Otherwise, it would
not be considered to be "professionally
developed."

In succeeding years, the EEOC and the
Department of Labor provided more
extensive guidance which elaborated upon
these principles and expanded the guidelines
to emphasize all selection procedures. In 1971
in Griggs v. Duke Power Co.,3 the Supreme
Court announced the principle that employer
practic'es which had an adverse impact on
minorities and were not justified by business
necessity constituted illegal discriminatibn
under title VII. Congress confirmed this
interpretation in the 1972 amendments to title
VII. The elaboration of these principles by
courts and agencies continued into the mid-
1970's,' but differences between the EEOC
and the other agencies (Justice. Labor, and

'Section 703(h). 42 U.S.C. 2000e(2)h).
'See 35 U.S.LW. 2137 (1966).
3401 U.S. 424 (1971).
'See, e.g.. Albermarle Paper Co. v. Moody, 422

U.S. 405 (1975).

Civil Service Commissiony.produced two
different sets of guidelines by the end.of 1976.

With the advent of the Carter
administration in 1977, efforts were
intensified to produce a unified government
position. The following document represents
the result of that effort. This introduction is
intended to assist:those not familiar with
these matters to understand the basic.
approach of the uniform guidelines. While the
guidelines are complex and technical, they
are based upon the principles which have
been consistently upheld by the courts, the
Congress, and the agencies.

Therfollowing discussion will cite the.
sections of the Guidelines which embody
these principles.
I. Adverse Impact

The fundamental principle underlying the
guidelines is that employer policies or
practices which have an adverse impact on
employment opporttinities of any race, sex, or
ethnic group are illegal under title VII and the
Executive order unless justified by business
necessity.' A selection procedure which has
no adverse impact generally does not violate
title VII or the Executive order, This means
that an employer may usually avoid the
application of the guidelines bly use of
procedures which hiive n6 adverse impact.7 If
adverse impact ekists; it must be justified on
grounds of business necessity. Normally, this
means by validation which demonstrates the
relation between the. selection procedure and
performance on the job..

The guidelines adopt a "rule of thumbn .as a
practical means of determining adverse
impact for use in enforcement proceedings.
This rule is known as the "%ths" or "80
percent" rule.8 It is not a legal definition of
discrimination, rather it is a practical device
to keep the attention of enforcement, agencies
on serious discrepancies in hire or promotion
rates or other employment decisions. To
determine whether a selection procedure
violates the "%ths rule", an employer
compares its hiring'rates for different groups.
But this rule of thumb cannot be applied
automatically Ant erhployer who has
conducted an extenive recruiting campaign
may have a larger than normal pool of
applicants, and the "%ths rule" might
unfairly expose it to enforcement
proceedings.10 On the other hand, an
employer's reputation may have discouraged
or "chilled" applicants of particular groups
from applying because they believed
application would be futile. The application'
of the "%ths" rule in that situation would
allow an employer to evade scrutiny beca.use
of its own discrimination."
IX. Is Adverse Impact To Be Measured by- the
Overall Process?

In recent years some employers have
eliminated the overall adverse impact of a
selection procedure and employed sufficient
numbers of minorities or women to meet this

5Criggs, note 3, supra: uniform guidelines on
employee selection procedures (1978), section 3A,
(hereinafter cited by section number only).

6Furnco v. Waters, 98 S.C. 2943 (1978).
'Section 6.
'Section 4D.
9Section 16R (definition of selection rate).
'0Section 4D (special recruiting programs).
"Ibld (user's actions have discouraged

applicants).

"%th's rule of.thumb",However, they might
continue use of a component which does
have an adverse impact. For example. an
employer might Insist on a minimum passing
score on a written test which Is not Job
related and which has an adverse Impact on
minorities. 12 However, the employer might
compensate for this adverse impact byhilring
a sufficient proportion'of minorities who do
meet its standards, so that Its overall hiring Is
on a par with or higher than.the applicant
flow. Employers have argited that as long as
their "bottom line" shows no overall adverse
.impact, there is no violation at all, regardless
of the operation of a particular component of
the process. ,

Employee representatives have argued that
rights under equal employment opportunity
laws are individual, and the fact that an
employer has hired some minorities does not
justify discrimination against other
minorities. Therefore, they drgue that adverse
impact is to be determined by examination of
each component of the selection procedure,
regardless of the "bottom line." This question
has not-been answered definitively by the
courts. There are decisions pointing in both
directions.

These guidelines do not address the
underlying question of law. They discuss only
the exercise of prosecutorial discretion by the
Government agencies themselves.' 3 The'
agencies havb decided that, generally, their
resources to combat discrimination should be
used against those respondents whose
practices have restricted or excluded the
opportunities of minorities and women. If an
employer is appropriately indluding all
groups in the workforce, it is not sensible to
spend Government tirhe and effort on such a
case, when there ar6 so many employers
whose practices do havb adverse effects
which should be challenged. For this reason,
the guidelines provide that, in considering
whether to take enforcement action, the
Government %ill takdfint"account the
general posture of the employer concerning
equal employment opportunity, Including its
affirmative action plan and results achieved
under the plan. " There are some
circumstances where the government may
intervene even, though the "bottom line" has
been satisfied. They include the case where a
component of a delection'procedure restricts
promotional opportunities of mifioritlibs or"
women who were discrimlnbtorily asdigned
to jobs, and where'a componentk such db a
height requirement. hifs been declared
unlawful in other sitriPtions: 3

What'of the individual who Is denied the
job because of i particular component in a'
procedure which otherwise meets the
"bottom line" standard? The individual
retains the right to proceed through the
appropriate agencies, and into Federal
court.'

6

'3 See. e..., Griggs" v. Duke Power Co., 401 U.S: 424
(1973).

Section 4C.
4Section 4.
"6 Section 4C.
'"11a processing of Individual cases is excluded

from the operation of the bottom line concept by the
definition of "enforcement action," section 101.
Under section 4C, where adverse Impact has
existed, the employer must keep records of the
effect of each component for 2 years after the
adverse effect has dissipated.
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IV. WhemAdverse Impact Fists: The Basic
.Options .... . "

Once an enployer has established that-
there is adverse impact, wvhat steps are
required by the guidelines? As previiusfly
noted, the employer can moilifyr elminate
the piocddure which pi-oduces the adverse
impact, thus taking the selection procedure
frbm-the covetage of these guidelines. If the
emiployer does not do that, then it must
justify'the use of the procedure on grounds of
"business necessity." 1 7 This normally means
that it must show a cWear rblatidn between
'performance on the selection procedure and
performance on the job. hi the language'of
'industrial psychology, the employer must
validate the selection procedure. Thus the
bulk ofthe guidelinei consist of the

* Government's interpretation of standards for
.validation.. -.

, Validation: Consideration of Alternatives
The concept of validation as used in

personnel psychology involves the
- establishment of the relationship between a

-test instrument or other selection procedure
and performance -on the job. Federal equal
employment opportunity law has added a
requirement to the process of validation. In
conducting a validation study, the employer
slould consider available alternatives which
will achieve its legitimate business purpose

: with-lesser adverse impact.18The employer
cannot concentrae solely on establishing the
validity of the instrument or procedure whichithas been using in the past.

This same principle of using the alternative
with lesser advyrse-impact is applicable to
the manner in which an employer uses a,
valid selection procedure, Thegidelines
' * assume that there are at least three ways in

* whdch'ai ehployer can use scords on a
selection procedure: (1) To screen out of
consideration those who are not likely to be

* able to perform the job successfully; (2) to"
group applicants in'accordance with the
likelihood of their successful performance on
the job, and (3) to rank applicants, selecting
those with the highest scores for
employment. -.

The setting of a "cutoff score" to determine
who will be'screened out may-have an '
adverse impacLtIf so, anemployer is required
to justify the initial cutoff score by reference
-to its need for a trustworthy and efficient
-workforce2 Similarly, use of results for
grouping-or for rank ordering is likely tohave
a greater adverse effect than use of scores
solely to scredn out unqualified candidates. If
the employer chooses to use a rank order

." method, thl! evidenee of validity must be
sufficient to justify that method of use.=

27A few practices may be used without validation
even if thdy have adverse impact. See, e.g..
McDoniie]lDouglas v. Green, 411 US. 792 (1973)

4 and section 6B.
S1Sbetrmarleoe1qape vCo. wMoody 422 U.S 405

(1975; Robinson Lon71lardCot, 444 F. 2d 91
(4thCir.1971 ) . " I I I

_lSSectidns3B;5G.
"i01bid.2 See sections 3B; 5H. See also sections 14B(6)

(criterion-related validity]; 14C(9) (content validity],
.14D(1] (construct validity].

22Sections 5G, 14B(6] 14C(9; 14D(1).

VI. Testing for Higher Levellobs
Normally, employers test for'the job for

which peopleare hlred. However, there are
situations where the first job is temporary or
transient and the workers who remain are
promoted to work which Involves more
complex activities. The guidelines restrict
testing for higher level jobs to users who
promote a majority of the employees who
remain with them to the higher level job
within a reasonable period of time.n

VII. Ho Is Validation To Be Conducted
Validation has become highly technical

and complex, and yet Is constantly chlnging
as a set of concepts in industrial psychology.
What follows here is a simple introduction to
a highly complex field. There are three
concepts which can be used to validate a
selection procedure. These concepts reflect
different approaches to investigating the job
relatedness of selection procedures and may
be interrelated in practice. They are (1)
criterion-related validity.' (2) content
validity," and (3) construct validty.24in
criterion-related validity, a selection
procedure Is justified by a sfatistical
relationship between scores, on the test or
other selection procedure and measures of
job performance. In content validity, a
selection procedure is justified by showing
'that it representatively samples significant
parts of the job, such as a'typing test for a
typist. Construct validity InvolIes Identifying
the psychological trait (the construct) which
underlies successful performance on the job
and then devising a selection'procedure to
measure 'the presence and degree'of the
construct. An example would boa test of
"leadership ability."

The guidelines contain te6lnical standards
and documentation requirements for'the
application of each of the three approaches."
One of the problems which the guidelines
attempt to meet Is the "borderline" between
"content validity" and "construct validity."
The extreme cases are easy to understand. A
secretary, for example, may have to type.
Many jobs require the separation of
important matters which must be handled
immediately from those which can be
bandied routinely. For the typing functon, a
typing test Is appropriate. It Is justifiable on
the basis of content validity because it Is a
sample of an important or critical part of the
job. The second function can be viewed as
involving a capability to exercise selective
judgment n light of the surrounding
circumstances, a mental prdcess which is,
difficult to sample.

In addressing this situation, the guidelines
attempt to make It practical t6 validate the
typing test by a content strategy,rs but do hot

"Section 5L
"Sections S. (General Standaid] 14B

(Technical Standards]. 15B [Documentation]. 16p
[Definition].

"SectIons 51 (General Standads], 14C
(Technical Standards]; 15C (Dod,,hentation] 16D
(Definition]. • -

2$Sections 5B (General Standirfds] 14D
(Technical Standards. 25D (Dodurentation]- I E
(Definition).

"Technical standards are In section 14:
documentation requirements are In section 15,

"Section 14C.

allow the validation ofa testmeasuring a
construct such'as "judgment".by.a content
validity strategy. ,

The bulk of the guidelines deals with
questions such as those discussed in the
above paragraphs. Not all such questions can
be answered simply, nor can all problems be
addressed In thesingle document Once the.
guidelines are issued, they will have to be
Interpreted in light of changing factual legal.
and professional circumstances.

VI Simplification of Reportfig and
Record!keeping Requirements "

The reporting and recordkeeping provisions
which appeared in the December 30 draft
which was published for cominent have been
carefully reviewed in light of comments
received and President Carter's direction to -

limit paperwork burdens on those regulated
by Government to the minimum necessary for
effective regulation. As a result of this
review, two major changes have been made.
in the documentation requirements of the
guidelines:

(1) A new section 15A(1) provides a
simplified recordkeeping option for
employers with fewer than 100 employees;

(2) Determinations of the adverse impact of
selection procedures need not be made for
groups which constitute less than 2 percent of
the relevant labor force.

Also. the draft has been changed to make
dear that users can assess adverse impact on
an annual basis rather than.on a continuing.
basis.

Analysis of comments. The uniform
guidelines published today are based upon
the proposition that the Federal Government
should speak to the public and to those whom
It regulates with one voice on this important
subject: and that the Federal.Government
ought to impose upon itself obligations for.
equal employment opportunity which are at
least as demanding as those it seeks to
impose on others. These guidelines state a
uniform Federal position on this subject, and
are intended to protect the rights created by"
title VII of the Civil Rights Act of 1964, as.
amended, Executive Order 11248, as
amended, and other provisions of Federal
law. The uniform guidelines are also intended
to represent "professionally acceptable..
methods" of the psychological profession for
demonstrating whether a selection procedure
validly predicts or m'easures.performance for-
a particular job, Albemnarle Paper Co. v.
Moody. 442 US. 405, 425. They are also
intended to be consistent with the decisions
of the Supreme Court and authoritative
decisions ofotherappellatcobrts.

Although the development of these
guidelines preceded the isuance by
President Jimmy Carter of Executive Order
12044 designed to impove thq regulatory
process, the spir of his Executive order was
followed in their developmentnitial. - .
agreement among the Federal agencies was
reached earlyin the fall of 19., and the
months from October 1977 until today have-
been.spent in extensive consultation with
civil rights groups whose clientele are - .
protected by these guidelines; employers,
labor unions ,and State andlocal .
governments whose employment practices
are, affected by these guidelines; State and-
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local government antidiscrimination agencies
who share with the Federal Government
enforcement responsibility for discriminatory.
practices; and appropriate members of the
general public. For example, an earlier draft
of these guidelines was circulated informally
for comment on October 28,1977, pursuant to
OMB Circular A-85. Many comments were
received from representatives of State and
local governments, psychologists, private
employers, and civil rights groups. Those
comments were taken into account in the
draft of these guidelines which was published
for comment December 30,1977.42 FR 66542.

More than 200 organizations and
individuals submitted written comments on
the December 30,1977, draft. These
comments were from representatives of
private industry, public employers, labor
organizations, civil rights groups, the
American Psychological Association and
components thereof, and many individual
employers, psychologists, and personnel
specialists. On March 3,1978. notice was
given of a public hearing and meeting to be
held on April 10, 1978,43 FR 913L After
preliminary review of the comments, the
agencies identified four issues of particular
interest, and invited testimony particularly on
those issues, 43 FR 11812 (March 21,1978). In
the same notice the agencies published
questions and answers on four issues of
concern to the commenters. The questions
and answers were designed to clarify the
intent of the December 30, 1977, draft, so as
to provide a sharper focus for the testimony
at the hearing.

At a full day of testimony on April 10,1978.
representatives of private industry, State and
local governments, labor organizations, and
civil rights groups, as well as psychologists,
personnel specialists, and others testified at
the public hearing and meeting. The written
comments, testimony, and views expressed in
subsequent informal consultations have been
carefully considered by the four agencies. We
set forth below a summary of the comments,
and the major Issues raised in the comments
and testimony, and attempt to explain how
we have resolved those issues.

The statement submitted by the American
Psychological Association (A.P.A.) stated
that "these guidelines represent a major step
forward and with careful interpretation can
provide a sound basis for concerned
professional work." Most of the A.P.A.
comments were directed to clarification and
interpretation of.the present language of the
proposal. However, the A.P.A. recommended
substantive change in the construct validity
section and in the definition of work
behavior.

Similarly, the Division of Industrial and
Organizational Psychology (division 14) of
the A.P.A. described the technical standards
of the guidelines as "superior" in terms of
congruence with professional standards to
"most previous orders and guidelines but
numerous troublesome aspects remain."
Division 14 had substantial concerns with a
number of the provisions of the general
principles of the draft.

Civil rights groups generally found the
uniform guidelines far superior to the FEA
guidelines, and many urged their adoption,
with modifications concerning ranking and

documentation. Others raised concerns about
the "bottom line" concept and other
provisions of the guidelines.

The Ad Hoc Group on Employee Selection
Procedures representing many employers in
private industry supported the concept of.
uniform guidelines, but had a number of
problems with particular provisions, some of
which are described below. The American.
Society for Personnel Administration (ASPA)
and the International Personnel Management
Association, which represents State and local
governments, generally took the same
position as the ad hoc group. Major industrial
unions found that the draft guidelines were-
superior to the FEA guidelines, but they
perceived them to be inferior to the EEOC
guidelines. They challenged particularly the
bottom line concept and the construct
validity section.

The building trade unions urged an
exclusion of apprenticeship programs from
coverage of the guidelines. The American
Council on Education found them
inappropriate for employment decisions
concerning faculty at institutions of higher
education. Other particular concerns were
articulated by organizations representing the
handicapped, licensing and certifying
agencies, and college placement offices.
General Principles

1. Relationship between validation and
elimination of adverse impact, and
affirmative action. Federal equal employment
opportunity law generally.does not require
evidence of validity for a selection procedure
if there is no adverse impact; e.g., Griggs v.
Duke Power Co., 401 U.S. 424. Therefore, a
user has the choice of complying either by
providing evidence of validity (or otherwise
justifying use in accord with Federal law), or
by eliminating the adverse impact. These
options have always been present under
Federal law, 29 CFR 1607.3; 41 CFR 60-3.3(a);.
and the Federal Executive Agency
Guidelines, 41 FR 51734 (November 23,1976).
The December 30 draft guidelines, however,
clarified the nature of the two options open to
users.

Psychologists expressed concern that the
December 30 draft of section 6A encouraged
the use of invalid procedures as long as there
Is no adverse impact. Employers added the
concern that the section might encourage the.
use of illegal procedures not having an
adverse impact against the groups who have
historically suffered discrimination
(minorities, women), even if they have an
adverse impact on a different group (whites,
males).

Section 6A was not so intended, and we
have revised it to clarify the fact that illegal
acts purporting to be affirmative action are
not the goal of the agencies or of the
guidelines; and that any employee selection
procedure must be lawful and should be as
job related as possible. The delineation of
examples of alternative procedures was
eliminated to avoid the implication that
particular procedures are either prescribed or
are necessarily appropriate. The basic thrust
of section 6A, that elimination of adverse
impact is an alternative to validation, is
retained.

The inclusion of excerpts from the 1976
Equal Employment Opportunity Coordinating

Council Policy Statement on Affirmative
Action in, section 13B of the December 30
draft was criticized as not belonging in a set
of guidelines for the validation of selection
procedkres. Section 13 has been revised. The
general statement of policy in support of
voluntary affirmative action, and the
reaffirmation of the policy statement have
been retained, but this statement itself Is now
found in the appendix to the guidelines.

2. The "bottom line" (section 4C. The
guidelines provide that when the overall
selection process does not have an adverse
impact the Government will usually not
examine the individual components of that
process for adverse impact or evidence of
validity. The concept is based upon the view
that the Federal Government should not
generally concern itself with Individual
components of a selection process, If the
overall effect of that process is
nonexclusionary. Many commenters
criticized the ambiguity caused by the word
"generally" in the December 30 draft of
section 4C which provided, "the Federal
enforcement agencies * * * generally will
not take enforcement action based upon
adverse impact of any component" of a
process that does not have an overall adverse
impact. Employer groups stated the position,
that the "bottom line" should be a rule
prohibiting enforcement action by Federal
agencies withrespect to all or any part of a
selection process where the bottom line does
not show adverse impact, Civil rights and -
some labor union representatives expressed
the opposing concerns that the concept may
be too restrictive, that It may be interpreted
as a matter of law, and that It might allow
certain discriminatory conditions to go
unremedied.

The guidelines have been revised to clarify
the intent that the bottom line concept is
based upon administrative and prosecutorlal
discretion. The Federal agencies cannot
accept the recommendation that they never
inquire into or take enforcement action with
respect to any component procedure unless
the whole process of which it Is a part has an
adverse impact. The Federal enforcement
agencies believe that enforcement action may
be warranted in unusual circumstances, such
as those involving other discriminatory
practices, or particular selection procedures
which have no validity and have a clear
adverse impact on a national basis. Other
unusual circumstances may warrant a high
level agency decision to proceed with
enforcement actions although the "bottom
line" has been satisfied. At the same time the
agencies adhere to the bottom line concept of
allocating resources primarily to those users
whose overall selection processes have an
adverse impact. See overview, above, part III.

3. Investigation of alternative selection
procedures and-alternative methods of use
(section 3B). The December 30 draft Included
an obligation on the user, when conducting a
validity study, to investigate alternative
procedures and uses, in order to determine
whether there are other procedures which are
substantially equally valid, but which have
less adverse impact. The American
Psychological Association stated:

"We would concur with the drafters of the
guidelines that It is appropriate in the
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determination of a selection strategy to,
consider carefully a variety of possible
procedures-and to think carefully about the
question of adverse impact with respect to
each of these procedures. Nevertheless, we
feel it appropriate to note that a rigid
enforcement of these sections, particularly for
smaller employers, would impose a , -
substantial and expensive burden on these
employers."

Since a reasonable consideration of
-alternatives is consistent with the underlying
principle of minimizing adverse impact
consistent with business needs, the provision
is retained . . -

-Private employer represeiltatives
challenged earlier drafts of these guidelines
as being inconsistentwith the decision of the
Supreme Court in Albemarle Paper Co. v.
Moody, 422 U.S. 405. No such mconsstency
was intended. Accordingly, the first sentence
"of section 3B was revised to paraphrase the
opinion in the Albemarle decision, so as to
make it clear that section 3B is in accord with
the principles of the Albemarle decision. ,

Section3B was further revised to clarify
the intent of the guidelines that the obligation
to investigate alternative procedures is a part
of conducting a validity study, so that
alternative procedures should be evaluated in
light of validity studies meeting professional
standards, and that section 3B does not
imposd an.obligation to search for
alternatives if the user is not required to
conduct a validity study.-,

Just as, under section 3B of the guidelines,
a user should investigate alternative selection
procedures a's a part of choosing and
validating-a procedure, so should the user
investigate alternative uses of the selection
device chosen to find the use most
appropriate to his needs. The validity study
should address the question of what method
of use (screening, grouping, or rank ordering)
is appropriate for a procedure based on the
kind and strength, of the.validity evidence
shown, and the degree of adverse impact of
the diff erent uses. . .. . . .

4. Establishment of cutoff scores and rank
ordering. Some commenters from-civil rights
groups believed that the December 30 draft
guidelines did not provide sufficient guidane
as to when it was permissible to use a
selection procedure on a ranking basis rather
than on a pass-fail basis. They also objected
to section 5G in terms of setting cutoff scores.
Other comments noted a lack of clarity as to
how the determination of a cutoff score or the
use of a procedure for ranking candidates
relates to adverse impact -

- " . As-webhave noted, tsers are not required to
validate procedures which'dolot have an
adverse impact. However, if one way of using
a procedure (e.g.. for ranking) results in
-greater adverse impact than another way
(e.g., pass/fail), the procedure must be -
validated for that use. Similarly, cutoff scores
which result in adverse impact should be
justified. If the use of a validated-procedure
-for ranking results in greater adverse impact
than its use as a screening device, the
evidence of validity and utility must be
sufficient to warrant use. of the procedures as
a ranking device. -, - ,

A new:section 5G has been added to clarify
these concepts. Section 5H (formerly section.

5G) addresses the choice of a cutoff score
when a procedure is to be used for ranking.

5. Scope: Requesis for exempt ions for
certain classes of users. Some employer
groups and labor organizations (e.g.,
academic Institutions, large-public employers,
apprenticeship councils] argued that they
should be exempted from all or some of the
provisions of these guidelines because of
their special needs. The intent of Congress as
expressed In Federal equal employment
opportunity law Is to apply the same
standards to all users, public and private.

These guidelines apply the same principles
and standards to all employers. On the other
hand, the nature of the procedures which will
actually meet those principles and standards
may be different for different employers, and
the guidelines recognize that fact.
Accordingly, the guidelines are applicable to
all employers and other users who are
covered by Federal equal employment
opportunity law. .

Organizations of handicapped persons
objected to excluding from the scope of these
guidelines the enforcement of laws
prohibiting discrimination onlhe basis of
handicap, in particular the Rehabilitation Act
of 1973, sections 801. 503, and 504. While this
issue has not been addressed In the
guidelines, nothing precludes the adoption of
the principles set forth in these guidelines for
other appropriate situations.

licensing and certification boards raised
the question of the applicability of the
guidelines to their licensing and certification
functions. The guidelines make It clear that
licensing and certification are covered "to the'
extent" that licensing and certification may
be covered by Federal equal employment
opportunity law.

Voluntary certification boards, where
certification is not required by law, are not
users as defined in section 16 with respect to
their certifying functions and therefore are
not subject to these guidelines. If an employer
relies upon such certification In making
employment decisions, the employer Is the
user and must be prepared to justify, under
Federal law, that reliance as It would any
other selection procedure;

6. The "Four-Fifths Rule of Thumb"
(section 4D). Some representatives of
employers and some professionals suggest
that the basic test for adverse impact should
be a test of statistical significance, rather
than the four-fifths rule. Some civil rights
groups, on the other hand, sill] regard the
four-fifths rule as permitting some unlawful
discrimination.

The Federal agencies believe that neither
of these positions Is correcL The great
majority of employers do not hire, promote,
or assign enough employees for most jobs to
warrant primary reliance upon statistical
significance. Many decisions In day-to-day
life are made on the basis of Information
which does not have the justification of a test
of statistical significance. Courts have found
adverse impact without a showing of
statistical significance. GrIggs v. Duke Power
Co., supra; Vulcan Society of New York v.
CSC ofN. Y, 490 F. 2d 387,393 (2d Cr. 1973);
Orkland v. New York St Dept. of Cort. Serv.,

520 F. 2d 420,425 (2d Cir. 1975).'
* Accordingly, the undersigned believe that
while the four-fifths rule does not define

discrimination and does not apply in all -
cases, It Is appropriate as a rule of thumb in
Identifying adverse impact.
Technical Standards

7. Criteron-reloted validity (section 14B].
This section of the guidelines found general
support among the commenters from the,
psychological profession and, except for the
provisions concerning test fairness
(sometimes mistakenly equated with
differential prediction or differential validity),
generated relatively little comment.

The provisions of the guidelines concerning
criterion-related validity studies call for
studies of fairness of selection procedures
where technically feasible.

Section 14B(8). Some psychologists and
employer groups objected that the concept of
test fairness or unfairness has been
discredited by professionals and pointed out
that the term Is commonly misused. We
recognize that there Is serious debate on the
question of test fairness; however, it is
accepted professionally that fairness should
be examined where feasible. The A.P.A.
standards for educational and psychological
tests, for example, direct users to explore the
question of fairness on finding a difference in
group performances (section E9, pp. 43-44].
Similarly the concept of test fairness is one
which is closely related to the basic thrust of
Federal equal employment opportunity law-
and that concept was endorsed by the
Supreme Court in Albemarle Paper Co. v.
Moody, 422 U.S. 405.

Accordingly, we have retained in the
guidelines the obligation upon users to
Investigate test fairness where it is
technically feasible to do so.

8. Content valdity. The Division of
Industrial and Organizational Psychology of
A.P.A. correctly perceived that the provisions -
of the draft guidelines concerning content .
validity, with their emphasis on observable
work behaviors or work products, were
"greatly concerned with minimizing the
Inferential leap between test and
performance." That division expressed the
view that the draft guidelines neglected
situations where a knowledge, skill or ability
is necessary to an outcome but where the
work behavior cannot be replicated in a test.
They recommended that the section be
revised.

We believe that the emphasis on
observable work behaviors or observable
work products Is appropriate; and that in
order to show content validity, the gap
between the test and performance on the job
should be a small one. We recognize.
however, that content validity may be
appropriate to support a test which measures
a knowledge, skill, or ability which is a
necessary prerequisite to the performance of
the job, even'though the test might not be
close enbugh to the work behavior to be
considered a work sample, and the guidelines
have been revised appropriately. On the
other hand. tests of mental processes which
are not directly observable and which may
be difficult to determine on the basis of.
observable work behaviors or work products
should not be supported by rontent validity.

Thus, the Principles for the Validation and
Use of Personnel Selection procedures
(Division of Industrial and Organizational
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Psychology, American Psychological
Association, 1975, p. 10), discuss the use of
content validity to support tests-of "specific
items of knowledge, or specific job.skills,"
but call attention to the inappropriateness of
attempting to justify tests for traits or
constructs on a content validity basis.

.9. Construct validity (section 14D).
Business groups and professionals expressed
concern that the construct validity
requirements in the December 30 draft were
confusing and technically inaccurate. As
section 14D indicates, construct validity is a
relatively new procedure in the field of
personnel selection and there is not yet
substantial guidance in the professional
literature as to its use in the area of
employment practices. The provisions on
construct validity have been revised to meet
the concerns expressed by the A.P.A. The
construct validity section as revised clarifies
what is required by the Federal enforcement
agencies at this stage in the development of
construct validity. The guidelines leave open
the possibility that different evidence of
construct validity may be accepted in the
future, as new methodologies develop and
become incorporated in professional
standards and other professional literature.

10. Documentation (section 15).
Commenters stated that the documentation
section did not conform to the technical
requirements of the guidelines or was
otherwise inadequate. Section 15 has been
clarified and two significant changes have
been made to minimize the recordkeeping
burden. (See overview, part VIII.)

11. Definitions (section 16). The definitiori
of work behavior in the December 30,1977
draft was criticized by the A.P.A. and others
as being too vague to provide adequate
guidance to those using the guidelines who
must identify work behavior as a part of any
validation technique. Other comments
criticized the absence or inadequacies of
other definitions, expecially "adverse
impact." Substantial revisions of and
additions to this section were therefore made.

Uniform Guidelines on Employee Selection
Procedures (1978)

Note.-These guidelines are issued jointly
by four agencies. Separate official adoptions
follow the guidelines in this part IV as
follows: Civil Service Commission,
Department of Justice. Equal Employment
Opportunity Commission, Department of
Labor.

For official citation see section 18 of these
guidelines.
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Gene~d Prinpiples
-Section 1. Statement ofpurpose.-A. Need

for uniformity-Issuing agencies. The Federal
government's need for a uniform set of
principles on the question of the use of-tests
and other selection procedures has long been

Srecognized. The Equal Employment
Opportunity:Commission. the Civil Service

* Commission; the Department of Labor, and
the Department of Justice jointly have
adopted these uniform guidelines to meet that
need; and to apply the same principles to the
Federal Government as are applied to other
employers., -

- - B. Purpose ofguidelines. These guidelines
incorp6rate a single set of principles which
are designed to assist employers, labor
organizations,'employment agencies, and
licensing and certification boards to comply
with requirements of Federal law-prohibiting
employment practices which discriminate on
grounds of race, color, religion sex. and,,
national origin. They are designed to provide
a framework for determining the proper use
of tests and other selection procedures. These
guidelines do not require a user to conduct
validity studies of selection procedures
where no adverse impact results. However,
all users are encouraged to use selection

procedures which are valid, especially users
operating under merit principles.

C. Relation to prior gudelines& These
guidelines are based upon and supersede
previously Issued guidelines on employee
selection procedures. These guidelines have
been built upon court decisions, the
previously issued guidelines of the agencies,
and the practical experience of the agencies,
as well as the standards of the psychological
profession. These guidelines are intended to
be consistent with existing law.

Sec. 2. Scope.-A. Application of
guidelines. These guidelines will be applied
by the Equal Employment Opportunity
Commission in the enforcement of title VII of
the Civil Rights Act of 1964, as amended by
the Equal Employment Opportunity Act of
1972 (hereinafter "Title VII'); by the
Department of Labor, and the contract,
compliance agencies until the transfer of
authority contemplated by the President's
Reorganization Plan No. 1 of 1978, In the
administration and enforcement of Executive
Order 11246, as amended by Executive Order
11375 (hereinafter "Executive Order 122481;
by the Civil Service Commission and other
Federal agencies subject to section 717 of
Title VII; by the Civil Service Commission In
exercising Its responsibilities toward State
and local governments under section
208(b)(I) of the Intergovernmental-Personnel
Act; by the Department of Justice In
exercising Its responsibilities under Federal
law, by the Office of Revenue Sharing of the
Department of the Treasury under the State
and Local Fiscal Assistance Act of 1972, as
amended; and by any other Federal agency
which adopts them.

B. Employment decisions. These guidelines
apply to tests and other selection procedures
which are used as a basis for any
employment decision. Employment decisions
include but are not limited to hiring, .
promotion, demotion. membership (for
example, in a labor organization), referral,
retention. and licensing and certification, to
the extent that licensing and certification
may be covered by Federal equal
employment opportunity law. Other selection
decisions, such as selection for training or
transfer, may also be considered employment
decisions if they lead to any of the decisions
listed above.

C. Selection procedures. These gudellnes
apply only to selection procedures which are
used as a basis for making employment
decisions. For example, the use of recruiting
procedures designed to attract members of a
particular race, sex. or ethnic group, which
were previously denied employment
opportunities or which are currently
underutilized. may be necessary to bring an
employer into compliance with Federal law.
and is frequently an essential element of any
effective a ffimative action program: but
recruitment practices are not considered by
these guidelines to be selection procedures.
Similarly, these guidelines do not pertain to
the question of the lawfulness of a seniority
system within the meaning of section 703(h),
Executive Order 11246 or other provisions of
Federal law or regulation, except to the
extent that such systems utilize selection
procedures to determlnequaliflations or
abilities to perform the job. Nothing in these

guidelines Is intended or should be
interpreted as discouraging the use of a
selection procedure for the purpose of
determining qualifications or for the purpose
of selection on the basis of relative
qualifications, if the selection procedure had
been validated in accord with these
guidelines for each such purpose for -hich it
is to be used.

D. Limitations. These guidelines apply only
to persons subject to Title VII. Executive
Order 11246, or other equal employment
opportunity requirements of Federal law.
These guidelines do not apply to
responsibilities under the Age Discrimination
in Employment Act of 1967. as amended. not.
to discriminate on the basis of age, or under
sections 501. 503, and 5G4 of the
Rehabilitation Act of 1973, not to
discriminate on the basis of handicap.

E. Indian pzeference not affected These
guidelines do not restrict any obligation
imposed or right granted by Federal law to
users to extend a preference In employment
to Indians living on or near an Indian
reservation in connection with employment
opportunities on or near an Indian
reservation.

Sec. 3. DiscrAniaton defined
Relationship betveen use of selection
procedures and dscrimn atian.-A.
Procedure having adverse impact constitutes
discrimination unless justif ed. The use of
any selection procedure which has an
adverse impact on the hiring, promotion, or
other employment or membership
opportunities of members of any race. sex, or
ethnic group will be considered to be
discriminatory and inconsistent with these
guidelines, unless the procedure has been
validated In accordance with these
guidelines, or the provisions of section 6
below are satisfied.

B. Consideration of suitable alternative
selection procedures. Where two or more
selection procedures are available which
serve the user's legitimate interest in efficient
and trustworthy workmanship, and which are
substantially equally valid for a given
purpose, the user should use the procedure
which has been demonstrated to have the
lesser adverse Impact. Accordingly,
whenever a validity study Is called for by
these guidelines, the user should include, as a
part of the validity study, an investigation of
suitable alternative selection procedures and
suitable alternative methods of using the
selection procedure which have as little
adverse impact as possible, to determine the
appropriateness of using orvalidating them -
In accord with these guidelines. If a user has.
made a reasonable effort to become aware of
such alternative procedures and validity his
been demonstrated in accord v ith these
guidelines, the use of the test or other ,
selection procedure may continue until such
time as It should reasonably be reviewed for.
currency. Whenever the user is shown an
alternative selection procedure with evidence
of less adverse impact and substantial
evidence of validity for the same job in
similar circumstances, the user should
Investigate It to determine the
appropriateness of using orvalidating it in
accord with these guidelines. This subsection
is not intended to preclude the combination
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of procedures into a significantly more valid
procedure, if the use of such a combination
has been shown to be in compliance with the
guidelines.

Sec. 4. Information on impact.-A. Records
concerning impact. Each user should
maintain and have available for inspection
records or other information which will
disclose the impact which its tests and other
selection procedures have upon employment
opportunities of persons by identifiable race.
sex, or ethnic group as set forth in
subparagraph B below in order to determine
compliance with these guidelines. Where
there are large numbers of applicants and
procedures are administered frequently, such
information may be retained on a sample
basis, provided that the sample is appropriate
in terms of the applicant population and
adequate in size.

B. Applicable race, sex, and ethnic groups
for recordkeeping. The records called for-by
this section are to be maintained by sex, and
the following races and ethnic groups: Blacks
(Negroes), American Indians (including
Alaskan Natives), Asians (including Pacific
Islanders), Hispanic (including persons of
Mexican, Puerto Rican, Cuban, Central or
South American, or other Spanish origin or
culture regardless of race), whites
(Caucasians) other than Hispanic, and totals.
The race, sex, and ethnic classifications
called for by this section are consistent with
the Equal Employment Opportunity Standard
Form 100, Employer Information Report EEO-
I series of reports. The user should adopt
safeguards to insure that the records required
by this paragraph are used for appropriate
purposes such as determining adverse
impact, or (where required) for developing
and monitoring affirmative action programs,
and that such records are not used
improperly. See sections 4E and 17(4), below.

C. Evaluation of selection rates. The
"bottom line." If the information called for by
sections 4A and B above shows that the total
selection process for a job has an adverse
impact, the individual components of the
selection process should be evaluated for
adverse impact. If this information shows
that the total selection process does not have
an adverse impact, the Federal enforcement
agencies, in the exercise of their
administrative and prosecutorial discretion,
in usual circumstances, will not expect a user
to evaluate the individual components for
adverse impact, or to validate such individual
components, and will not take enforcement
action based upon adverse impact of any
component of that process, including the
separate parts of a multipart selection
procedure or any separate procedure that is
used as an alternative method of selection.
However, In the following circumstances the
Federal enforcement agencies will expect a
user to evaluate the individual components
for adverse impact and may, where
appropriate, take enforcement action with
respect to the individual components: (1)
where the selection procedure is a significant
factor in the continuation of patterns of
assignments of incumbent employees caused
by prior discriminatory employment
practices, (2) where the weight of court
decisions %I administrative interpretations
hold that a specific procedure (such as height

or weight requirements or no-arrest records)
is not job related in the same or similar
circumstances. In unusual circumstances,
other than those listed in (1) and (2) above,
the Federal enforcement agencies may
request a user to evaluate the individual
components for adverse impact and may.
where appropriate, take enforcement action
with respect to the individual component.

D. Adverse impact and the 'four-fifths
rule. "A selection rate for any race, sex, or
ethnic group which is less than four-fifths [%)
(or eighty percent) of the rate for the group
with the -highest rate will generally be
regarded by the Federal enforcement
agencies as evidence of adverse impact.
while a greater than four-fifths rate will
generally not be regarded by Federal
enforcement agencies as evidence of adverse
impact. Smaller differences in selection rate
may nevertheless constitute adverse impact,
where they are significant in both statistical
and practical terms or where a user's actions
have discouraged applicants
disproportionately on grounds of race, sex, or
ethnic group. Greater differences in selection
rate may not constitute adverse impact where
the differences are based on small numbers
and are not statistically significant, or where
special recruiting or other programs cause the
pool of minority or female candidates to be
atypical of the normal pool of applicants from
that group. Where the user's evidence
concerning the impact of a selection
procedure indicates adverse impact but is
based upon numbers which are too small to
be reliable, evidence concerning the impact
of the procedure over a longer period of time
and/or evidence concerning the impact which
the selection procedure had when used in the
same manner in similar circumstances
elsewhere may be considered in determining
adverse impact Where the user has not
maintained data on adverse impact as
required by the documentation section of
applicable guidelines, the Federal-
enforcement agencies may draw an inference
of adverse impact of the selection process
from the failure of the user to maintain such
data, if the user has an underutillzation of a
group in the job category, as compared to the
group's representation in the relevant labor
market or, in the case of jobs filled from
within, the applicable work force.

E. Consideration of user's equal
employment opportunity posture. In carrying
out their obligations, the Federal enforcement
agencies will consider the general posture of
the user with respect to equal employment
opportunity for the job or group of jobs in
question. Where a user has adopted an
affirmative action program, the Federal
enforcement agencies will consider the
provisions of that program, including the
goals and timetables which the user has
adopted and the progress which the user has
made in carrying out that program and in
meeting the goals and timetables. While such
affirmative action programs may in design
and execution be race, color, sex, or ethnic
conscious, selection procedures under such
programs should be based upon the ability or
relative ability to do the work.

Sac. 5. General standards for validity
studies.--A. Acceptable types of validity
studies. For the purposes of satisfying these

guidelines, users may rely upon criterion-
related validity studies, content validity
studies or construct validity studies, in
accordance with the standards set forth in
the technical standards of these guidelines,
section 14 below. New strategies for showing
the validity of selection procedures will be
evaluated as they become accepted by the
psychological profession.

B. Criterion-related, content, and construct
validity. Evidence of the validity of a lost or
other selection procedure by a criterion-
related validity study should consist of
empirical data demonstrating that the
selection procedure is predictive of or
significantly correlated with important
elements of job performance. See section 14
below. Evidence of the validity of a test or
other selection procedure by a content
validity study should consist of data showing
that the content of the selection procedure Is
representative of important aspects of
performance on the job for which the
candidates are to be evaluated. See section
14C below. Evidence of the validity of a test
or other selection procedure through a
construct validity study should consist of
data showing that the procedure measures
the degree to which candidates have
identifiable characteristics which have been
determined to be important in successful
performance in the job for which the
candidates are to be evaluated. See section
14D below.

C. Guidelines are consistent with
professional standards. The provisions of
these guidelines relating to validation of
selection procedures are intended to be
consistent with generally accepted
professional standards for evaluating
standardized tests and other selection
procedures, such as those described In the
Standards for Educational and Psychological
Tests prepared by a joint committee of the
American Psychological Association, the
American Educational Research Association,
and the National Council on Measurement In
Education (American Psychological
Association, Washington, D.C., 1974)
(hereinafter "A.P.A. Standards") and
standard textbooks and journals in the field
of personnel selection.,

D. Need for documentation of validity. For
any selection procedure which is part of u
selection process which has an adverse
impact and which selection procedure has an
adverse impact, each user should maintain
and have available such documentation as Is
described in section 15 below.

E. Accuracy and standardization. Validity
studies should be carried out under
conditions which assure insofar as possible
the adequacy and accuracy of the research
and the report. Selection procedures should
be administered and scored under
standardized conditions.

F. Caution against selection on basis of
knowledges, skills, or ability learned in brief
orientation period. In general, users should
avoid making employment decisions on the
basis of measures of knowledges, skills, or
abilities which are normally learned in a brief
orientation period, and which have an
adverse impact,

G. Method of use of selection procedures.
The evidence of both the validity and utility,
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of a selection procedure should support the
method the user chooses for operational use
of the procedure, if that method of use has a
greater adverse impact than another method
of use. Evidence which may be sufficient to
support the use of a selection procedure on a
pass/fail (screening) basis may be
insufficient to support the use of the same
procedure on a ranking basis under these
guidelines. Thus, if a user decides to use a
selection procedure on a ranking basis, and
that method of use has a greater adverse
impact than use on an appropriate pass/fail
basis (see section 5H below), the user should
have sufficient evidence of validity and
utility to support the use on a ranking basis.
See sections 3B, 14B (5) and (6), and 14C (8]
and (9). "

H. Cutoff scores. Where cutoff scores are
used, they should normally be set so as to be
reasonable and consistent with normal
expectations of acceptable proficiency within
the work force. Where applicants are ranked
on the basis of properly validated selection
procedures and those applicants scoring
below a higher cutoff score than appropriate
in light of such expectations have little or no
chance of being selected for employment, the
higher cutoff score may be appropriate, but
the degree of adverse impact should be
considered.

L Use ofselection procedures foriaher
leveljobs. If job progression structures are so
established that employees will probably,
within a reasonable period of time and in a
majority of cases, progress to a higher level, it
may be considered that the applicants are
being evaluated for-a job or jobs at the higher
level. However, where job-progression is-not
so nearly automatic, or the time span is such
that higher leveljobs or employees' potential
may be expected to change in significant
ways, it should be considered that applicants
are being evaluated for a job at or near the
entry level. A "reasonable period of time"
will vary for different jobs and employment
situations but will seldom be more -than 5
years. Use of selection procedures to
evaluate applicants for a higher level job
would not be appropriate: - .

(1)If the majority of those remaining
employed do not progress to the higher level
job;

(2) If there is a reason to doubt that the
higher level job.will continue to require
essentially similar skills during the
progression period; or

(3) If the selection procedures measure
knowledges, skills, or abilities required for
advancement which would be expected to
develop principally from the training or
experience on the job.

J. Interim use of selection procedures.
Users may continue the use of a selection
procedure which is not at the moment-fully
supported by the required evidence-of
validity, provided- (1) The user has available
substantial evidence of validity, and (2) the
user has in progress, when technically
feasible, a study which is designed to
produce the additional evidence required by
these guidelines within a reasonable time. If
such a study is not technically feasible, see
section 613. If the study does not demonstrate
validity, this p'rovision of these guidelines for
interim-use shal not constitute i defense in

any action, nor shall It relieve the user of any
obligations arising under Federal law.

K Review of validity studies for currency.
Whenever validity has been shown in accord
with these guidelines for the use of a
particular selection procedure for a job or
group of jobs, additional studies need not be
performed until such time as the validity
study is subject to review as provided In
section 3B above. There are no absolutes in
the area of determining the currency of a
validity study. All circumstances concerning
the study, including the validation strategy
used, and changes in the relevant labor
market and the job should be considerdd In
the determination of when a validity study Is
outdated.

Sec. 6. Use of selection procedures which
have not been validated.-A. Use of alternate
selection procedures to eliminate adverse
impact A user may choose to utilize
alternative selection procedures in order to
eliminate adverse impact or as part of an
affirmative action program. See section 13
below. Such alternative procedures should
eliminate the adverse impact n the total
selection process, should be lawful and
should be as job related as possible.

B. Where validity studies cannot orneed
not be performed. There are circumstances In
which a user cannot or need not utilize the
validation techniques contemplated by these
guidelines. In such circumstances, the user
should utilize selection procedures which are
as job related as possible and which will
mmumze or eliminate adverse Impact. as set
forth below.

(1) Where informal or unscored procedures
are used. When an informal or unscored
selection procedure which has an adverse
impact is utilized, the user should eliminate
the adverse impact, or modify the procedure
to one which is a formal, scored or quantified
measure or combination of measures and
then validate the procedure in accord with
these guidelines, or otherise justify
continued use of the procedure In accord with
Federal law.

(2) Where formal and scored procedures
are used. When a formal and scored selection
procedure is used which has an adverse
impact, the validation techniques
contemplated by these guidelines usually
should be followed if technically feasible.
Where the user cannot or need not follow the
validation techniques anticipated by these
guidelines, the user should either modify the
procedure to eliminate adverse impact or
otherwise justify continued use of the
procedure in accord with Federal law.

Sec. 7. Use of other validity studies.-A,
Validity studies not conducted by the user.
Users may, under certain circumstances,
support the use of selection procedures by
validity studies conducted by other users or
conducted by test publishers or distributors
and described In test manuals. While
publishers of selection procedures have a
professional obligation to provide evidence of
validity which meets generally accepted
professional standards (see section 5C
above), users are cautioned that they are
responsible for compliance with these
guidelines. Accordingly, users seeking to
obtain selection procedures from publishers
and distributors should be careful to " - -

determine that. In the event the user becomes
subject to the validity requirements of these
guidelines, the necessary information to
support validity has been determined and
will be made available to the user.

B. Use of critedon-related validity
evidence from other sources. Criterion-
related validity studies conducted by one test
user, or described In test manuals and the
professional literature, will be considered
acceptable for use by another user when the
following requirements are met:

(1) Validity evidence. Evidence from the
available studies meeting the standards of
section 143 below clearly demonstrates that
the selection procedure is valid;

(2)fjob similai. The incumbents in the
user's job and the Incumbents in the job or
group of Jobs on which the validity study was
conducted perform substantially the same
major work behaviors, as shovn by
appropriate job analyses both on the job or
group of jobs on which the validity study was
performed and an the job for which the
selection procedure is to be used and
(3) Fairness evidence The studies include

a study of test fairness for each race, sex, and
ethnic group which constitutes a significant
factor in the borrowing user's relevant labor
market for the job or jobs n question. If the
studies under consideration satisfy (1] and (2)
above but do not contain an investigation of
test fairness, and It Is not technically feasible
for the borrowing user to conduct an internal
study of test fairness, the borrowing user may
utilize the study until studies conducted
elsewhere meeting the requirements of these
guidelines show test unfairness, or until such
time as It becomes technically feasible to
conduct an internal study of test fairness and
the results of that study can be acted upon.
Users obtaining selection procedures from
publishers should consider, as onefactor in
the decision to purchase a particular
selection procedure, the availability of
evidence concerning test fairness.

C. Validity evidence from multiumit study.
If validity evidence from a study covering
more than one unit within an organization
statisfies the requirements of section 14B
below, evidence of validity specific to each
unit will not be required unless there are
variables which are likely to affect validity
significantly.

D. Other significant variables. If there are
variables in the other studies which are likely
to affect validity significantly, the user may
not rely upon such studies, but will be
expected either to conduct an internal
validity study or to comply with section 6
above.

Sec. 8. Cooperative studies.-A.
Encouragement of cooperative studies. The
agencies issuing these guidelines encourage
employers, labor organizations, and
employment agencies to cooperate-in
research, development, search for lawful
alternatives, and validity studies in order to
achieve procedures which are consistent ivith
these guidelines.

B. Standards for use of cooperative studies.
If validity evidence from a cooperative study
satisfies the requirements of section 14
below, evidence ofvadidity specific to each
user will not be required unless there are
variables in the user's situation which'are
likely to affect validity significantly.

,=, -- .. .....
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Sec. 9. No assumption of validity.-A.
Unacceptable substitutes for evidence of
validity. Under no circumstances will the
general reputation of a test or other selection
procedures, its author or its publisher, or
casual reports of it's validity be accepted in
lieu of evidence of validity. Specifically ruled
out are: assumptions of validity based on a
procedure's name or descriptive labels; all
forms of promotional literature; data bearing
on the frequency of a procedure's usage;
testimonial statements and credentials of
sellers, users, or consultants; and other
nonempirical or anecdotal accounts of
selection practices or selection outcomes.

B. Encouragement of professional
supervision. Professional supervision of
selection activities is encouraged but is not a
substitute for documented evidence of
validity. The enforcement agencies will take
into account the fact that a thorough job
analysis was conducted and that careful
development and use of a selection procedure
in accordance with professional standards
enhance the probability that the selection
procedure is valid for the job.

Sec. 10. Employment agencies and
employment services.-A. Where selection
procedures are devised by agency. An
employment agency, including private
employment agencies and State employment
agencies, which agrees to a request by an
employer or labor organization to device and
utilize a selection procedure should follow
the standards in these guidelines for
determining adverse impact. If adverse
impact exists the agency should comply with
these guidelines. An employment agency is
not relieved of its obligation herein because
the user did not request such validation or
has requested the use of some lesser
standard of validation than is provided in
these guidelines. The use of an employment
agency does not relieve an employer or labor
organization or other user of its
responsibilities under Federal law to provide
equal employment opportunity or its
obligations as a user under these guidelines.

B. Where selection procedures are devised
elsewhere. Where an employment agency or
service is requested to administer a selection
procedure which has been devised elsewhere
and to make referrals pursuant to the results.
the employment agency or service should
maintain and have available evidence of the
impact of the selection and referral
procedures which it administers. If adverse
impact results the agency or service should
comply with these guidelines. If the agency or
service seeks to comply with these guidelines
by reliance upon validity studies or other
data in the possession of the employer, it
should obtain and have available such
information.

Sec. 11. Disparate treatment. The principles
of disparate or unequal treatment must be
distinguished from the concepts of validation.
A selection procedure--even though
validated against job performance in
accordance with these guidelines-cannot be
imposed upon members of a race, sex, or
ethnic group where other employees,
applicants, or members have not been
subjected to that standard. Disparate
treatment occurs where members of a race.
sex. or ethnic group have been denied the

same employment, promotion, membership.
or other employment opportunities as have
been available to other employees or
applicants. Those employees or applicants
who have been denied equal treatment,
because of prior discriminatory practices or
policies, must at least be afforded the same
opportunities as had existed for other
employees or applicants during the period of
discrimination. Thus, the persons who were
in the class of persons discriminated against
during the period the user followed the
discriminatory practices should be allowed
the opportunity to qualify under less stringent
selection procedures previously followed.
unless the user demonstrates that the
increased standards are required by business
necessity. This section does not prohibit a
user who has not previously followed merit
standards from adopting merit standards
which are in compliance with these
guidelines; nor does it preclude a user who
has previously used invalid or unvalidated
selection procedures from developing and
using procedures which are in accord with
these guidelines.

Sec. 12. Retesting of applicants. Users
should provide a reasonable opportunity for
retesting and reconsideration. Where
examinations are administered periodically
with public notice, such reasonable
opportunity exists, unless persons who have
previously been tested are precluded from
retesting. The user may however take
reasonable steps to preserve the security of
its procedures.

Sec. 13. Affirmative action.-A.
Affirmative action obligations. The use of
selection procedures which have been
validated pursuant to these guidelines does
not relieve users of any obligations they may
have to undertake affirmative action to
assure equal employment opportunity.
Nothing in these guidelines is intended to
preclude the use of lawful selection
procedures which assist in remedying the
effects of prior discriminatory practices, or
the achievement of affirmative action
objectives.

B. Encouragement of voluntary affirmative
action programs. These guidelines are also
intended to encourage the adoption and
implementation of voluntary affirmative
action programs by users who have no
obligation under Federal law to adopt them:
but are not intended to impose any new
obligations in that regard. The agencies
issuing and endorsing these guidelines
endorse for all private employers and
reaffirm for all governmental employers the
Equal Employment Opportunity Coordinating
Council's "Policy Statement on Affirmative
Action Programs for State and Local
Government Agencies" (41 FR 38814,
September 13, 1976). That policy statement is
attached hereto as appendix, section 17.

Technical Standards

Sec. 14. Technical standards for validity
studies. The following minimum standards.
as applicable, should be met in conducting a
validity study. Nothing in these guidelines is
intended to preclude the development and
use of other professionally acceptable
techniques with respect to validation of
selection procedures. Where it is not

technically feasible for a user to conduct a
validity study, the user has the obligation
otherwise to comply with these guidelines.
See sections 6 and 7 above.

A. Validity studies should be based on
review of information about the job. Any
validity study should be based upon a review
of information about the job for which the
selection procedure is to be used. The review
should include a job analysis except as
provided in section 14B(3) below with respect
to criterion-related validity. Any method of
job analysis may be used if it provides the
information required for the specific
validation strategy used.

B. Technical standards for criterion-rolated
validity studies.-(1) Technicalfeasibilty.
Users choosing to validate a selection
procedure by a criterion-related validity
strategy should determine whether It Is
technically feasible (as defined In section 10)
to conduct such a study in the particular
employment context. The determination of
the number of persons necessary to permit
the conduct of a meaningful criterion-related
study should be made by the user on the
basis of all relevant information concerning
the selection procedure, the potential sample
and the employment situation. Where
appropriate, jobs with substantially the same
major work behaviors may be grouped
together for validity studies, in order to
obtain an adequate sample. These guidelines
do not require a user to hire or promote
persons for the purpose of making it possible
to conduct a criterion-related study.

(2) Analysis of thejob. There should be a
review of job information to determine
measures of work behavior(s) or performance
that are relevant to the job or group of jobs in
question. These measures or criteria are
relevant to the extent that they represent
critical or important job duties, work
behaviors or work outcomes as developed
from the review of job information. The
possibility of bias should be considered both
in selection of the criterion measures and
their application. In view of the possibility of
bias in subjective evaluations, supervisory
rating techniques and instructions to raters
should be carefully developed. All criterion
measures and the methods for gathering data
need to be examined for freedom from factors
which would unfairly alter scores of members
of any group. The relevance of criteria and
their freedom from bias are of particular
concern when there are significant
differences in measures of job performance
for different groups.

(3) Criterion measures. Proper safeguards
should be taken to insure that scores on
selection procedures do not enter into any
judgments of employee adequacy that are to
be used as criterion measures. Whatever
criteria are used should represent important
or critical work behaviorts) or work
outcomes. Certain criteria may be used
without a full job analysis if the user can
show the importance of the criteria to the
particular employment context. These criteria
include but are not limited to production rate.
error rate, tardiness, absenteeism, and length
of service. A standardized rating of overall
work performance may be used where a
study of the job shows that it is an
appropriate criterion. Where performance in
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training is used as a criterion, success in
training should he properly measured and the
relevance of the training should be shown
either through a comparsion of the content of
the training program with the critical or
important work behavior(s) of the job(s), or
through a demonstration of the relationship
between measures of performance in training
and measures of job performance. Measures
of relative success in training include but are
not limited to instructor evaluations,
performance samples, or tests. Criterion
measures consisting of paper and pencil tests
will be closelyreviewed for job relevance.

(4) Representatveness of the sample.
Whether the study is predictive or
concurrent, the sample subjects should
insofar as feasible be representative of the
candidates normally available in the relevant
labor market for the job or group of jobs in
question, and should insofar as feasible
include the races, sexes, and ethnic groups
normally available in the relevant job market.
In determining the representativeness of the
sample in a concurrent validity study, the
user should take into account the extent to
which the specific knowledges or skills which
are the primary focus of the test are those
which employees learn on the job.

Where samples are combined or compared,
attention should be given to see that such
samples are comparable in terms of the
actual job they perform, the length of time on
the job where time on the job is likely to
affect performance, and other relevant
factors likely to affect validity differences; or
that these factors are included in the design
of the study and their effects identified.

(5) Statistical relationships. The degree of
relationship between selection procedure
scores and criterion measures should be
.examined-and computed, using professionally
acceptable statistical procedures. Generally,
a selection procedure is considered related to
the criterion, for the purposes of these
guidelines, when the relationship between
performance on the procedure and
performance on the criterion measure is
statistically significant at the 0.05 level of
significance, which means that it is
sufficiently high as to have a probability of
no more than one (1] in twenty (20) to have
occurred by chance. Absence of a
statistically significant relationship between
a selection procedure andjob performance
should not necessarily discourage other
investigations of the validity of that selection
procedure.

(6] Operational use of selection
procedures. Users should evaluate each
selection procedure to assure that it is
appropriate for operational use, including
establishment of cutoff scores or rank
ordering. Generally, if other factors reman the
same, the greater the magnitude of ihe
relationship (e.g., coorelation coefficent)
between performance on a selection
procedure and one or more criteria of
performance on the job, and the greater the
importance and number of aspects of job
performance covered by the criteria, the more
likely it is that the procedure will be
appropriate for use. Reliance upon a selection
procedure which is significantly related to a
criterion measure, but which is based upon a
study involving a large number of subjects

and has a low correlation coefficient will be
subject to close review if it has a large
adverse impact. Sole reliance upon a single
selection instrument which Is related to only
one of many job duties or aspects of job
performance will also be subject to close
review. The appropriateness of a selection
procedure is best evaluated In each particular
situation and there are no minimum
correlation coefficients applicable to all
employment situations. In determining
whether a selection procedure Is appropriate
for operational use the following
considerations should also be taken into
account- The degree of adverse impact of the
procedure, the availability of other selection
procedures of greater or substantially equal
validity.

(7) Overstatement of validity findings.
Users should avoid reliance upon techniques
which tend to overestimate validity findings
as a result of capitalization on chance unless
an appropriate safeguard Is taken. Reliance
upon a few selection procedures or criteria of
successful job performance when many
selection procedures or criteria of
performance have been studied, or the use of
optimal statistical weights for selection
procedures computed in one sample, are
techniques which tend to inflate validity
estimates as a result of chance. Use of a large
sample is one safeguard: cross-validaton Is
another.

(8] Fairness. This section generally calls for
studies of unfairness where technically
feasible. The concept of fairness or
unfairness of selection procedures Is a
developing concept. In addition, fairness
studies generally require substantial numbers
of employees in the job or group of jobs being
studied. For these reasons; the Federal
enforcement agencies recognize that the
obligation to conduct studies of fairness
imposed by the guidelines generally will be
upon users or groups of users with a large
number of persons in a a Job class, or test
developers; and that small users utilizing
their own selection procedures will generally
not be obligated to conduct such studies
because it will be technically Infeasible for
them to do so.

(a) Unfairness defned. When members of
one race, sex, or ethnic group
characteristically obtain lower scores on a
selection procedure than members of another
group, and the differences in scores are not
reflected in differences In a measure of job
performance, use of the selection procedure
may unfairly deny opportunities to members
of the group that obtains the lower scores.

(b) Investigation offairness. Where a
selection procedure results in an adverse
impact on a race, sex, or ethnic group
Identified in accordance with the
classifications set forth In section 4 above
and that group is a significant factor in the
relevant labor market, the user generally
should investigate the possible existence of
unfairness for that group if it Is technically
feasible to do so. The greater the severity of
the adverse impact on a group, the greater the
need to investigate the possible existence of
unfairness. Where the weight of evidence
from other studies shows that the selection
procedure predicts fairly for the group In
question and for the same or similar jobs,

such evidence may be relied on in connection
with the selection procedure at ssue.

(c) General considerations in faimess
investigations. Users conducting a study of
fairness should review the A.P.A. Standards
regarding investigation of possible bias in
testing. An investigation of fairness of a
selection procedure depends on both
evidence of validity and the manner in which
the selection procedure s to be used in a
particular employment context. Fairness of a
selection procedure cannot necessarily be
specified In advance without investigating
these factors. Investgation of fairness of a
selection procedure in samples where the
range of scores on selection procedures or
criterion measures Is severely restricted for
any subgroup sample (as compared to other
subgroup samples] may produce misleading
evidence of unfairness. That factor should
accordingly be taken into account in
conducting such studies and before reliance
Is placed on the results.

(d) When unfaimess is shown. If unfairness
is demonstrated through a showing that
members of a particular group perform better
or poorer on the job than their scores on the
selection procedure would indicate through
comparison with bow members of other
groups perform, the user may eitherrevise or
replace the selection instrument in
accordance with these guidelines, ormay
continue to use the selection instrument
operationally with appropriate revisions in its
use to assure compatibility between the
probability of successful job performance and
the probability of being selected.

(e) Techncalfeasibifity offairness stucdes-
In addition to the general conditions needed
for technical feasibility for the conduct of a
criterion-related study (see section 16, below)
an investigation of fairess requires the
following.

(I) An adequate sample of persons in each
group available for the study to achieve
findings of statistical significance. Guidelines
do not require a user to hire or promote
persons on the basis of group classifications
for the purpose of making It possible to
conduct a study of fairness- but the user has
the obligation otherwise to comply with these
guidelines.

(i) The samples for each group should be
comparable in terms of the actual Job they
perform, length of time on the job where time
on the job Is likely to affect performance, and
other relevant factors likely to affect validity
differences; or such factors should be
included In the design of the study and their
effects Identified.

(0 Continued use of selection procedures
when fairness studies not feasible. If a study
of fairness should otherwise be performed,
but Is not technically feasible, a selection
procedure may be used which has otherwise
met the validity standards of these o
guidelines. unless the technical infeasibility
resulted from discriminatory employment
practices which are demonstrated by facts
other than past failure to conform with
requirements for validation of selection
procedures. However, when It becomes
technically feasible for the user to perform a
study of fairness and such a study is
otherwise called for. the user should conduct
the study of fairness.
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C. Technical standards for content validity
studies.-(1) Appropriateness of content
validity studies. Users choosing to validate a
selection procedure by a content validity
strategy should determine whether it is
appropriate to conduct such a study in the
particular employment context. A selection
procedure can be supported by a content
validity strategy to the extent that it is a
representative sample of the content of the
job. Selection procedures which purport to
measure knowledges, skills, or abilities may
in certain circumstances be justified by
content validity, although they may not be
representative samples, if the knowledge,
skill, or ability measured by the selection
procedure can be operationally defined as
provided in section 14C(4) below, and if that
knowledge, skill, or ability is a necessary
prerequisite to successful job performance.

A selection procedure based upon
inferences about mental processes cannot be
supported solely or primarily on the basis of
content validity. Thus, a content strategy is
not appropriate for demonstrating the validity
of selection procedures which purport to
measure traits or constructs, such as
intelligence, aptitude, personality,
commonsense, judgment, leadership, and
spatial ability. Content validity is also not an
appropriate strategy when the selection
procedure involves knowledges, skills, or
abilities which an employee will be expected
to learn on the job.

(2) job analysis for content validity. There
should be a job analysis which includes an
analysis of the important work behaviors)
required for successful performance and their
relative importance and, if the behavior
results in work product(s), an analysis of the
work product(s). Any job analysis should
focus on the work behavior(s) and the tasks
associated with them. If work behavior(s) are
not observable, the job analysis should
Identify and analyze those aspects of the
behavior(s) that can be observed and the
observed work products. The work
behavior(s) selected for measurement should
be critical work behavior(s) and/or important
work behavior(s) constituting most of the job.

(3) Development of selection procedures. A
selection procedure designed to measure the
work behavior may be developed specifically
from the job and job analysis in question, or
may have been previously developed by the
user, or by other users or by a test publisher.

(4) Standards for demonstrating content
validity. To demonstrate the content validity
of a selection procedure, a user should show
that the behavior(s) demonstrated in the
selection procedure are a representative
sample of the behavior(s) of the job in
question or that the selection procedure
provides a representative sample of the work
product of the job. In the case of a selection
procedure measuring a knowledge, skill, or
ability, the knowledge, skill, or ability being
measured should be operationally defined. In
the case of a selection procedure measuring a
knowledge, the knowledge being measured
should be operationally defined as that body
of learned information which is used in and is
a necessary prerequisite for observable
aspects of work behavior of the job. In the
case of skills or abilities, the skill or ability
being measured should be operationally

defined in terms of observable aspects of
work behavior of the job. For any selection
procedure measuring a knowledge, skill, or
ability the user should show that (a) the
selection procedure measures and is a
representative sample of that knowledge,
skill, or ability; and (b) that knowledge, skill,
or ability is used in and is a necessary
prerequisite to performance of critical or
important work behavior(s). In addition, to be
content valid, a selection procedure
measuring a skill or ability should either
closely approximate an observable work
behavior, or its product should closely
approximate an observable work product. If a
test pgxrports to sample a work behavior or to
provide a sample of a work product, the
manner and setting of the selection procedure
and its level and complexity should closely
approximate the work situation. The closer
the content and the context of the selection
procedure are to work samples or work
behaviors, the stronger is the basis for
showing content validity. As the content of
the selection procedure less resembles a
work behavior, or the setting and manner of
the administration of the selection procedure
less resemble the work situation, or the result
less resembles a work product, the less likely
the selection procedure is to be content valid,
and the greater the need for other evidence of
validity.

(5) Reliability. The reliability of selection
procedures justified on the basis of content
validity should be a matter of concern to the
user. Whenever it is feasible, appropriate
statistical estimates should be made of the
reliability of the selection procedure.

(6) Prior training or experience. A
requirement for or evaluation of specific prior
training or experience based on content
validity, including a specification of level or
amount of training or experience, should be
justified on the basis of the relationship
between the content of the training or
experience and the content of the job for
which the training or experience Is to be
required or evaluated. The critical
consideration is the resemblance between the
specific behaviors, products, knowledges,
skills, or abilities in the experience or
training and the specific behaviors, products,
knowledges, skills, or abilities required on
the job, whether or not there Is close
resemblance between the experience or
training as a whole and the job as a whole.

(7) Content validity of training success.
Where a measure of success in a training
program is used as a selection procedure and
the content of a training program is justified
on the basis of content validity, the use
should be justified on the relationship
between the content of the training program
and the content of the job.

(8) Operational use. A selection procedure
which is supported on the basis of content
validity may be used for a job if it represents
a critical work behavior (i.e., a behavior
which is necessary for performance of the
job) or work behaviors which constitute most
of the important parts of the job.

(9) Ranking based on content validity
studies. If a user can show, by a job analysis
or otherwise, that a higher score on a content
valid selection procedure is likely to result in
better job performance, the results may be

used to rank persons who score above
minimum levels. Where a selection procedure
supported solely or primarily by content
validity is used to rank job candidates, the
selection procedure should measure those
aspects of performance which differentiate
among levels of job performance.

D. Technical standards for construct
validity studies.- (1) Appropriateness of
construct validity studies. Construct validity
is a more complex strategy than either
criterion-related or content validity.
Construct validation Is a relatively new and
developing procedure In the employment
field, and there Is at present a lack of
substantial literature extending the concept
to employment practices. The user should be
aware that the effort to obtain sufficient
empirical support for construct validity Is
both an extensive and arduous effort
involving a series of research studies, which
include criterion related validity studies and
which may include content validity studies,
Users choosing to justify use ofa selection
procedure by this strategy should therefore
take particular care to assure that the validity
study meets the standards set forth below.

(2) Job analysis for construct validity
studies. There should be a job analysis. This
job analysis should show the work
behavior(s) required for successful
performance of the job, or the groups of Jobs
being studied, the critical or important work
behavior(s) in the Job or group of jobs being
studied, and an Identification of the
construct(s) believed to underlie successful
performance of these critical or Important
work behaviors in the Job or jobs In question.
Each construct should be named and defined,
so as to distinguish it from other constructs. If
a group of jobs Is being studied the jobs
should have In common one or more critical
or important work behaviors at a comparable
level of complexity.

(3) Relationship to the job. A selection
procedure should then be Identified or
developed which measures the construct
Identified in accord with subparagraph (2)
above. The user should show by empirical
evidence that the selection procedure is
validly related to the construct and that the
construct Is validly related to the
performance of critical or important work
behavior(s). The relationship between the
construct as measured by the selection
procedure and the related work behavior(s)
should be supported by empirical evidence
from one or more criterion-related studies
involving the job or jobs in question which
satisfy the provisions of section 14B above.

(4) Use of construct validity study without
new criterion-related evidence.-a)
Standards for use. Until such time as
professional literature provides more
guidance on the use of construct validity In
employment situations, the Federal agencies
will accept a claim of construct validity
without a criterion-related study which
satisfies section 14B above only when the
selection procedure has been used elsewhere
in a situation in which a criterion-related
study has been conducted and the use of a
criterion-related validity study In this context
meets the standards for transportability of
criterion-related validity studies as set forth
above in section 7. However, if a study
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pertains to a number of jobs having common
critical'or important work behaviors at a.
comparable level of complexity, and the
evidence satisfies subparagraphs 14B (2) and
(3) above for those jobs with criterion-related
validity evidence for those jobs, the selection
procedure may be used for all the jobs to
which the studypertains. If construct validity
is to be generalized to other jobs or groups of
jobs not in the group studied, the Federal
enforcement agencies will expect at a
minimum additional empirical research
evidence meeting the standards of
subparagraphs section 14B (2) and (3) above
for the additional jobs or groups of jobs.

(b] Determination of common work
behaviors. In determining whether two or
more jobs have one or more work behavior(s)
in common, the user should compare the
observed work behavior(s) in each of the jobs
and should compare the observed work
product[s) in each of the jobs. If neither the
observed work behavior(s) in 'each of the jobs
nor the observed work product(s) in each of
the jobs are the same, the Federal
enforcement agencies Will presume that the
work behavior(s) in each job are different. If
the work behaviors are not observable, then
evidence of similarity of work products and
anyother relevant research evidence will be
considered in determining whether the work
behavior(s in the two jobs are the same.

Documentation of Impact and Validity
Evidence

Sec. 15. Documentation of impact and
validity evidence-A. Required information.
Users of selection procedures other than
thbse users complying with section 15A(1)
below should maintain and have available
for each job information on adverse impact of
the selection process for that job and, where
it is determined a selection process has an
adverse impact, evidence-of validity as set
forth below.

(1) Simplified recordkeeping for users wth
less than 100 employees. In order to minimize
recordkeepingburdens on employers who
employ one hundred (100) or fewer
employees, and other users not required to
file EEO-1, et seq., reports, sich users may
satisfy the requirements of this section 15 if
they maintain and have available records
showing, for each year:.

(a) The number of persons hired, promoted,
and terminated for each job, by se, and
where appropriate by race and national
origin;
- (b] The number of applicants for hire and

promotion by sex and where appropriate by
race and national origin; and

(c) The selection procedures utilized (either
standardized or not standardized).

These records should be maintained for
each race or national origin group (sei
section 4 above) constituting more than two
percent (2%) of the labor force in the relevant
labor area. However, it is not necessary to
maintain records by race and/or national
origin (see § 4 above) if one race'or national
origin group in the relevant labor area
constitutes more than ninety-eight piercent
(98%) of the labor force in the area. If the user
has reason to believe that a selection
procedure has an adverse impact, the user
should maintain any available evidence of

validity for that procedure (see sections 7A
and 8).

(2) Information on impacL.-(a) Collection
of information on impact Users of selection
procedures other than those c6mplylng with
section 15A(I) above should maintain and
have available for each job records or other
information showing whether the total
selection process for that Job has an adverse
impact on any of the groups for which
records are called for by sections 4B above.
Adverse impact determinations should be
made at least annually for each such group
which constitutes at least 2 percent of the
labor force in the relevant labor area or 2

percent of the applicable workforce. Where a
total selection process for a job has an
adverse impact, the user should maintain and
have available records or other Information
showing which components have an adverse.
impacL Where the total selection process for
a job does not have an adverse impact,
information need not be maintained for
individual components except in
circumstances set forth In subsection
15A(2](b) below. If the determination of
adverse impact Is made using a procedure
other than the "four-fifths rule," as defined in
the first sentence of section 4D above, a
justification, consistent with section 4D
above, for the procedure used to determine
adverse impact should be available.

(b) When adverse Impact has been
eliminated in the total selection process.
Whenever the total selection process for a
particular job has had an adverse Impact, as
defined in section 4 above, In any year, but
no longer has an adverse mpact, the user
should maintain and have available the
information on individual components of the
selection process required in the preceding
paragraph for the period in which there was
adverse impact. In addition, the user should
continue to collect such information for at
least two (2) years after the adverse impact
has been eliminated.

Cc) When data insufficient to determine
impact. Where there has been an Insufficient
number of selections to determine whether
there is an adverse impact of the total
selection process for a particular job, the user
should continue to collect, maintain and have
available the information on individual
components of the selection process required
in section I5(A)[2)(a) above until the
information Is sufficient to determine that the
overall selection process does not have an
adverse impact as defined in section 4 above,
or untilthe job has changed substantially.

(3) Documentation of validity evidence.-
(a) 7)pes of evidence. Where a total
selection process has an adverse Impact (see
section 4 above) the user should maintain
and have available for each component of
that process which has an adverse Impact,
one or more of the following types of
documentation evidence:

(i) Documentation evidence showing
criterion.related validity of the selection
procedure (see section 151. below).

(ii) Documentation evidence showing
content validity of the selection procedure
(see section 15C. below).

(ili) Documentation evidence showing
construct validity of the selection procedure
(see section 15D, below).

(iv) Documentation evidence from other
studies showing validity of the selection
procedure in the user's facility (see section
ISM below).

(v) Documentation evidence showing why
a validity study cannot or need not be
performed and why continued use of the
procedure Is consistent with Federal law.

(h) Form ofreport. This evidence should be
compiled in a reasonably complete and
organized manner to permit direct evaluation
of the validity of the selection procedure.
Previously written employer or consultant
reports of validity, or reports describing
validity studies completed before the
issuance of these guidelines are acceptable if
they are complete in regard to the
documentation requirements contained in
this section. orlf they satisfied requirements
of guidelines which were in effect when the
validity study was completed. If they are not
complete, the required additional
documentation should be appended. If
necessary information is not available the
report of the validity study may still be used
as documentation, but its adequacy will be
evaluated In terms of compliance with the
requirements of these guidelines.

[c) Completeness. In he event that
evidence of validity Is reviewed by an
enforcement agency, the validation reports
completed after the effective date of these
guidelines are expected to contain the
information set forth below. Evidence
denoted by use of the word "(Essential)" is
considered critical. If information denoted
essential Is not included, the report will be
considered incomplete unless the user
affirmatively demonstrates either its
unavailability due to circumstances beyond
the user's control or special circumstances of
the user's study which make the information
Irrelevant. Evidence not so denoted is
desirable but Its absence will not be a basis
for considering a report incomplete. The user
should maintain and have available the
information called for under the heading
"Source Data" in sections 15B(11 and
15D(11). While It Is a necessary part of the
study. It need not be submitted with the
report. All statistical results should be
organized and presented in tabular or graphic
form to the extent feasible.

B. Cdterion-related valditystudies.
Reports of criterion-related validity for a
selection procedure should include the
following informatiom

(1) User(s), location(s], and date(s) of
study. Dates and location(s) of the job
analysis or review of job information, the
date(s) and location(s) of the administration
of the selection procedures and collection of
criterion data. and the time between
collection of data on selection procedures
and criterion measures should be provided
(Essential). If the study was conducted at
several locations, the address of each
location, including city and State, should be
shown.

(2) Problem and seltlng. An explicit
definition of the purpose(s) of the study and
the circumstances in wbich the studywas
conducted should be provided. A description
of existing selection procedures and cutoff
scores. if any, should be provided.

(3)job anlysIs or re view ofjob inform ation.
A description of the procedure used to
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analyze the job or group of jobs, or to review
the job information should be provided
(Essential). Where a review of job
information results in criteria which may be
used without a full job analysis (see section
14B(3)), the basis for the selection of these
criteria should be reported (Essential). Where
a job analysis is required a complete
description of the work behavior(s) or work
outcome(s), and measures of their criticality
or importance should be provided (Essential).
The report should describe the basis on
which the behavior(s) or outcome(s) were
determined to be critical or important, such
as the proportion of time spent on the
respective behaviors, their level of difficulty,
their frequency of performance, the
consequences of error, or other appropriate
factors (Essential). Where two or more jobs
are grouped for a validity study, the
information called for in this subsection
should be provided for each of the jobs, and
the Justification for the grouping (see section
1413(1]) should be provided (Essential).

(4) Job titles and codes. It is desirable to
provide the user's job title(s) for the job(s) in
question and the corresponding job title(s)
and code(s) from U.S. Employment Service's
Dictionary of Occupational Titles.

(5) Criterion measures. The bases for the
selection of the criterion measures should be
provided, together with references to the
evidence considered in making the selection
of criterion measures (essential). A full
description of all criteria on which data were
collected and means by which they were
observed, recorded, evaluated, and
quantified, should be provided (essential). If
rating techniques are used as criterion
measures, the appraisal form(s) and
instructions to the rater(s) should be included
as part of the validation evidence, or should
be explicitly described and available
(essential). All steps taken to insure that
criterion measures are free from factors
which would unfairly alter the scores of
members of any group should be described
(essential).

(6) Sample description. A description of
how the research sample was identified and
selected should be included (essential). The
race, sex, and ethnic composition of the
sample, including those groups set forth in
section 4A above, should be described
(essential). This description should include
the size of each subgroup (essential). A
description of how the research sample
compares with the relevant labor market or
work force, the method by which the relevant
labor market or work force was defined, and
a discussion of the likely effects on validity
of differences between the sample and the
relevant labor market or work force, are also
desirable. Descriptions of educational levels,
length of service, and age are also desirable.

(7) Description of selection procedures.
Any measure, combination of measures, or
procedure studied should be completely and
explicitly described or attached (essential). If
commercially available selection procedures
are studied, they should be described by title,
form, and publisher (essential). Reports of
reliability estimates and how they were
established are desirable.

(8) Techniques and results. Methods used
in analyzing data should be described

(essential). Measures of central tendency
(e.g., means) and measures of dispersion (e.g.,
standard deviations and ranges) for all
selection procedures and all criteria should
be reported for each race, sex, and ethnic
group which constitutes a significant factor in
the relevant labor market (essential). The
magnitude and direction of all relationships
between selection procedures and criterion
measures investigated should be reported for
each relevant race, sex, and ethnic group and
for the total group (essential). Where groups
are too small to obtain reliable evidence of
the magnitude of the relationship, need not be
reported separately. Statements regarding the
statistical significance of results should be
made (essential). Any statistical adjustments,
such as for less then perfect reliability or for
restriction of score range in the selection
procedure or criterion should be described
and explained; and uncorrected correlation
coefficients should also be shown (essential).
Where the statistical technique categorizes
continuous data, such as biserial correlation
and the phi coefficient, the categories and the
bases on which they were determined should
be described and explained (essential).
Studies of test fairness should be included
where called for by the requirements of
section 14B(8) (essential). These studies
should include the rationale by which a
selection procedure was determined to be fair
to the group(s) in question. Where test
fairness or unfairness has been demonstrated
on the basis of other studies, a bibliography
of the relevant studies should be included
(essential). If the bibliography includes
unpublished studies, copies of these studies,
or adequate abstracts or summaries, should.
be attached (essential). Where revisions have
been made in a selection procedure to assure
compatability between successful job
performance and the probability of being
selected, the studies underlying such
revisions should be included (essential). All
statistical results should be organized and
presented by relevant race, sex, and ethnic
group (essential).

(9) Alternative procedures investigated.
The selection procedures investigated and
available evidence of their impact should be
identified (essential). The scope, method, and
findings of the investigation, and the
conclusions reached in light of the findings,
should be fully described (essential).

(10) Uses and applications. The methods
considered for use of the selection procedure
(e.g., as a screening device with a cutoff
score, for grouping or ranking, or combined
with other procedures in a battery] and
available evidence of their impact should be
described (essential). This description should
include the rationale for choosing the method
for operational use, and the evidence of the
validity and utility of the procedure as it is to
be used (essential). The purpose for which
the procedure is to be used (e.g., hiring,
transfer, promotion) should be described
(essential). If weights are assigned to
different parts of the selection procedure,
these weights and the validity of the
weighted composite should be reported
(essential). If the selection procedure is used
with a cutoff score, the user should describe
the way in which normal expectations of
proficiency within the work force were

determined and the way in which the cutoff
score was determined (essential).

(11) Source data. Each user should
maintain records showing all pertinent
information about individual sample
members and raters where they are used, In
studies involving the validation of selection
procedures. These records should be made
available upon request of a compliance
agency. In the case of individual sample
members these data should Include scores on
the selection procedure(s), scores on criterion
measures, age, sex, race, or ethnic group
status, and experience on the specific job on
which the validation study was conducted,
and may also include such things as
education, training, and prior job experience,
but should not include names and social
security numbers. Records should be
maintained which show the ratings given to
each sample member by each rater.

(12) Contactperso. The name, muiling
address, and telephone number of the person
who may be contacted for further information
about the validity study should be provided
(essential).

(13) Accuracy and completeness. The
report should describe the steps taken to
assure the accuracy and completeness of the
collection, analysis, and report of data and
results.

C. Content validity studies. Reports of
content validity for a selection procedure
should include the following information:

(1) User(s), location(s) and date(s) of study.
Dates and location(s) of the job analysis
should be shown (essential).

(2) Problem and setting. An explicit
definition of the purpose(s) of the study and
the circumstances in which the study was
conducted should be piovided. A description
of existing selection procedures and cutoff
scores, if any, should be provided,

(3)job analysis-Content of the job. A
description of the method used to analyze the
job should be provided (essential). The work
behavior(s), the associated tasks, and, If the
behavior results in a work product, the work
products should be completely described
(essential). Measures of criticality and/or
importance of the work behavior(s) and the
method of determining these measures should
be provided (essential). Where the job
analysis also identified the knowledges,
skills, and abilities used in work behavior(s),
an operational definition for each knowledge
in terms of a body of learned Information and
for each skill and ability In terms of
observable behaviors and outcomes, and the
relationship between each knowledge, skill,
or ability and each work behavior, as well as
the method used to determine this
relationship, should be provided (essential).
The work situation should be described,
Including the setting in which work
behavior(s) are performed, and where
appropriate, the manner in which
knowledges, skills, or abilities are used, and
the complexity and difficulty of the
knowledge, skill, or ability as used in the
work behavior(s).

(4) Selection procedure and its content,
Selection procedures, including those
constructed by or for the user, specific
training requirements, composites of
selection procedures, and any other

.......................... __
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procedure supported by content validity,
should be completely-and explicitly
described or attached (essential.f
commercially available selection procedures
are used, they should be described by tifle,
form, and publisher (essential]. The
behaviors measured or sampled by the
selection procedure should be explicitly
described (essential]. Where the selection
procedure purports to measure a knowledge,
skill, or ability, evidence that the selection
procedure measures and is a representative
sample of the knowledge, skill, or ability
should be provided (essential).

(5) Relationship between the selection
procedure and the job. The evidence
demonstrating that the s~lection procedure is
a representative work sample, a
representative sample of the work
behavior(s), or a representative sample of a
knowledge, skill, or ability as used as a part
of a work behavior. and necessary for that
behavior should be provided (essential]. The
user should identify the work behavior(s)
which each item or part of the selection
procedure is intended to sample or measure
(essential). Where the selection procedure
purports to sample a work behavior or to
provide a sample of a work product, a
comparison shouldbeprovided of the'
manner, setting, and the level of complexity
of the selection procedure with those of the
work situation (essential). If any steps were
taken to reduce adverse impact on a race,
sex; or ethnic group in the 'content of the
procedure or in its administration, these steps
should be described. Establishment of time
limits, if any, and how these limits are related
to the speed with which duties must be '
performed on the job, should be explained.
Measures of central tend- ency (e.g., means)
and measures of dispersion (e.g., standard
deviations) and estimates of realibility should
be reported for all selection procedures if
available. Such reports should be made for
relevant race. sex, and ethnic subgroups, at
least on a statistically reliable sample basis.

(6) Alternative procedures investigated.
The alternative selection procedures
investigated and available evidence of their
impact should be identified (essential]. The
scope, method, and findings of the
investigation, and the conclusions reached in
light of the findings, should be fully described
(essential].

(7) Uses and applications. The methods
considered for use of the selection procedure
(e.g., as a screening device with a cutoff
score, for grouping or ranking, or combined
with other procedures hi a battery) and
available evidence of their impact should be
described (essential). Thifs description should
include the rationale for choosing the method
for operational use, and the evidence of the
validity and utility of the procedure as it Is to
be used (essential]. The purpose for which
the procedure is to be used (e.g., hiring,
transfer, promotion) should be described
(essential]. If the selection procedure is used
with a cutoff score, the user should describe
the way in which normal expectations of
proficiency within the work force were
determined and the way in which the cutoff
score was determined (essential). In addition,
if the selection procedure is to be used for
ranking, the user should specify the evidence

showing that a higher score on the selection
procedure Is likely to result in better job
performance.

(8) Contactperson. The name, mailing
address, and telephone number of the person
-who may be contacted for further information
about the validity study should be provided
(essential).

(9] Accuracy and completeness. The report
should describe the steps taken to assure the
accuracy and completeness of the collection,
analysis, and report of data and results.

D. Construct valify studies. Reports of
construct validity for a selection procecuro
should include the following information:

(1) User(s), location(s), and dote(s) of
study. Date(s) and location(s) of the Job
analysis and the gathering of other evidence
called for by these guidelines should be
provided (essential].

(2) Problem and setting. An explicit
definition of the purpose(s) of the study and
the circumstances in which the study was
conducted should be provided. A description
of existing selection procedures and cutoff
scores, if any, should be provided.

(3) Construct defindtion. A clear definition
of the construct(s) which are believed to
underlie successful performance of the
critical or important work behavior(s) should
be provided (essential). This definition
should include the levels of construct
performance relevant to the Job(s) for which
the selection procedure is to be used
(essential]. There should be a summary of the
position of the construct In the psychological
literature, or in the absence of such a
position, a description of the way in which
the definition and measurement of the
construct was developed and the
psychological theory underlying It (essential).
Any quantitative data which Identify or
define the job constructs, such as factor
analyses, should be provided (essential).

t4) Job analysis. A description of the
method used to analyzq the job should be
provided (essential). A complete description
of the work behavior(s) and to the extent
appropriate, work outcomes and measures of
their criticality and/or mportance should be
prdided (essential). The report should also
describe the basis on which the behavior(s)
or outcomes were determined to be
important, such as their level of difficulty,
their frequency of performance, the
consequences of error or other appropriate
factors (essential). Where jobs are grouped or
compared for the purposes of generalizing
validity evidence, the work behavior(s) and
work product(s) for each of the jobs should
be described, and conclusions concerning the
similarity of the jobs in terms of observable
work behaviors or work products should be
made (essential].

(5] fob titles and codes. It Is desirable to
provide the selection procedure user's job
title(s) for the job(s) In question and the
corresponding job title(s) and code(s) from
the United States Employment Service's
dictionary of occupational titles.

(6) Selection procedure. The selection
procedure used as a measure of the construct
should be completely and explicitly
described or attached (essential). If
commercially available selection procedures
are used, they should be Identified by title.

form and publisher (essential). The research
evidence of the relationship between the
selection procedure and the construct, such
as factor structure, should be included
(essential). Measures of central tendency,
variability and reliability of the selection
procedure should be provided (essential].
Whenever feasible, these measures should be
provided separately for each relevant race,
sex and ethnic group.

(7) Relationsh4p to ob performance. The
criterion-related study(ies] and other
empirical evidence of the relationship
between the construct measured by the
selection procedure and the related work
behavor(s) for the job or jobs in question
should be provided (essential).
Documentation of the criterion-related
study(ies) should satisfy the provisions of
section 15B above or section 15E(1) below,
except for studies conducted prior to the
effective date of these guidelines (essentia]).
Where a study pertains to a group of jobs,
and, on the basis of the study, validity is
asserted for a job in the group, the observed
work behaviors and the observed work
products for each of the jobs should be
described (essential). Any other evidence
used In determining whether the work
behavior(s) in each of the jobs is the same
should be fully described (essential).

(8) Alternative procedures invest gated
The alternative selection procedures
investigated and available evidence of their
Impact should be Identified (essential). The
scope, method, and findings of the
investigation, and the conclusions reached in
light of the findings should be fully described
(essential).

(9) Uses and applicatons. The methods
considered for use of the selection procedure
(e.g.. as a screening device with a cutoff
score, for grouping or ranking or combined
with other procedures in a battery) and
available evidence of their impact should be
described (essential). This description should
include the rationale for choosing the method
for operational use, and the evidence of the
validity and utility of the procedure as it is to
be used (essential). The purpose for which
the procedure Is to be used (e.g., hiring,
transfer, promotion) should be described
(essential). If weights are assigned to
different parts of the selection procedure,
these weights and the validity of the
weighted composite should be reported
(essential). If the selection procedure is used
with a cutoff score, the user should describe
the way in which normiil expectations of
proficiency within the work force were
determined and the way in which the cutoff
score was determined (essential).

(10) Accuracy and completeness. The
report should describe the steps taken to
assure the accuracy and completeness of the
collection, analysis, and report of data and
results.

(11) Source data. Each user should
maintain records showing all pertinent
information relating to its study of construct
validity.

(12) Contact person. The name, mailing
address, and telephone number of the
individual who may be contacted for further
information about the validity study should
be provided (essential).
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E. Evidence of validity from other studies.
When validity of a selection procedure is
supported by studies not done by the user,
the evidence from the original study or
studies should be compiled in a manner
similar to that required in the appropriate
section of this section 15 above. In addition,
the following evidence should be supplied:

(1) Evidence from criterion-related validity
studies.-a. Job information. A description of
the important job behavior(s) of the user's job
and the basis on which the behaviors were
determined to be important should be
provided (essential). A full description of the
basis for determining that these important
work behaviors are the same as those of the
job in the original study (or studies) should
be provided (essential).

b. Relevance of criteria. A full description
of the basis on which the criteria used in the
original studies are determined to be relevant
for the user should be provided (essential).

c. Other variables. The similarity of
important applicant pool or sample
characteristics reported in the original
studies to those of the user should be
described (essential). A description of the
comparison between the race, sex and ethnic
composition of the user's relevant labor
market and the sample in the original validity
studies should be provided (essential).

d. Use of the selection procedure. A full
description should be provided showing that
the use to be made of the selection procedure
is consistent with the findings of the original
validity studies (essential).

e. Bibliography. A bibliography of reports
of validity of the selecti6n procedure for the
job or jobs in question should be provided
(essential). Where any of the studies included
an investigation of test fairness, the results of
this investigation should be provided
(essential). Copies of reports published in
journals that are not commonly available
should be described in detail or attached
(essential). Where a user is relying upon
unpublished studies, a reasonable effort
should be made to obtain these studies. If
these unpublished studies are the sole source
of validity evidence they should be described
in detail or attached (essential). If these
studies are not available, the name and
address of the source, an adequate abstract
or summary of the validity study and data,
and a contact person in the source
organization should be provided (essential).

(2] Evidence from content validity studies.
See section 14C(3) and section 15C above.

(3) Evidence from construct validity
studies. See sections 14D(2) and 15D above.

F. Evidence of validity from cooperative
studies. Where a selection procedure has
been validated through a cooperative study,
evidence that the study satisfies the
requirements of sections 7, 8 and 15E should
be provided (essential).

G. Selection for higher level job. If a
selection procedure is used to evaluate
candidates for jobs at a higher level than
those for which they will initially be
employed, the validity evidence should
satisfy the documentation provisions of this
section 15 for the higher level job or jobs, and
in addition, the user should provide: (1) a
description of the job progression structure,
formal or informal; (2) the data showing how

many employees progress to the higher level
job and the length of time needed to make
this progression; and (3] an identification of
any anticipated changes in the higher level
job. In addition, if the test measures a
knowledge, skill or ability, the user should
provide evidence that the knowledge, skill or
ability is required for the higher level job and
the basis for the conclusion that the
knowledge, skill or ability is not expected to
develop from the training or experience on
the job.

H. Interim use of selection procedures. If a
selection procedure is being used on an
interim basis because the procedure is not
fully supported by the required evidence of
validity, the user should maintain and have
available (1) substantial evidence of validity
for the procedure, and (2) a report showing
the date on which the study to gather the
additional evidence commenced, the
estimated completion date of the study, and a
description of the data to be collected
(essential).

Definitions
Sec. 16. Definitions. The following

definitions shall apply throughout these
guidelines:

A. Ability. A present competence to
perform an observable behavior or a
behavior which results in an observable
product.

B. Adverse impact A substantially
different rate of selection in hiring,
promotion, or other employment decision
which works to the disadvantage of members
of a race, sex, or ethnic group. See section 4
of these guidelines.

C. Compliance with these guidelines. Use
of a selection procedure is in compliance
with these guidelines if such use has been
validated in accord with these guidelines (as
defined below), or if such use does not result
in adverse impact on any race, sex, or ethnic
group (see section 4, above), or, in unusual
circumstances, if use of the procedure Is
otherwise justified in accord with Federal
law. See section 6B, above.

D. Content validity. Demonstrated by data
showing that the content of a selection
procedure is representative of important
aspects of performance on the job. See
section 5B and section 14C.

E. Construct validity. Demonstrated by
data showing that the selection procedure
measures the degree to which candidates
have identifiable characteristics which have
been determined to be important for
successful job performance. See section 5B
and section 14D.

F. Criterion-related validity. Demonstrated
by empirical data showing that the selection
procedure is predictive of or significantly
correlated with important elements of work
behavior. See sections 5B and 14B.

G. Employer. Any employer subject to the
provisions of the Civil Rights Act of 1964, as
amended, including State or local
governments and any Federal agency subject
to the provisions of section 717 of the Civil
Rights Act of 1904, as amended, and any
Federal contractor or subcontractor or
federally assisted construction contractor or
subcontactor covered by Executive Order
11246, as amended.

H. Employment agency. Any employment
agency subject to the provisions of the Civil
Rights Act of 1964, as amended.

I. Enforcement action. For the purposes of
section 4 a proceeding by a Federal
enforcement agency such as a lawsuit or an
administrative proceeding leading to
debarment from or withholding, suspension,
or termination of Federal Government
contracts or the suspension or withholding of
Federal Government funds: but not a finding
of reasonable cause or a conciliation proc6ss
or the issuance of right to sue letters under
title VII or under Executive Order 11240
where such finding, conciliation, or Issuance
of notice of right to sue is based upon an
individual complaint.

J. Enforcement agency. Any agency of the
executive branch of the Federal Government
which adopts these guidelines fok purposes of
the enforcement of the equal employment
opportunity laws or which has responsibility
for securing compliance with them.

K. fob analysis. A detailed statement of
work behaviors and other Information
relevant to the job.

L.Job description. A general statement of
job duties and responsibilities.

M. Knowledge. A body of Information
applied directly to the performance of a
function.

N. Labor organization. Any labor
organization subject to the provisions of the
Civil Rights Act of 1984, as amended, and any
committee subject thereto controlling
apprenticeship or other training.

0. Observable. Able to be seen, heard, or
otherwise perceived by a person other than
the person performing the action,

P. Race, sex, or ethnic group. Any group of
persons identifiable on the grounds of race,
color, religion, sex, or national origin.

Q. Selection procedure. Any measure,
combination of measures, or procedure used
as a basis for any employment decision.
Selection procedures Include the full range of
assessment techniques from traditional paper
and pencil tests, performance tests, training
programs, or probationary periods and
physical, educational, and work experience
requirements through informal or casual
interviews and unscored application forms.

R. Selection rate. The proportion of
applicants or candidates who are hired,
promoted, or otherwise selected.

S. Should. The term "should" as used In
these guidelines Is Intended to connote action
which is necessary to achieve compliance
with the guidelines, while recognizing that
there are circumstances where alternntive
courses of action are open to users.

T. Skill. A present, observable competence
to perform a learned psychomotor act.

U. Technicalfeasibility. The exist- ence of
conditions permitting the conduct of
meaningful criterion-related validity studies.
These conditions Include: (1) An adequate
sample of persons available for the study to
achieve findings of statistical significance; (Z)
having or being able to obtain a sufficient
range of scores on the selection procedure
and job performance measures to produce
validity results which can be expected to be
representative of the results If the ranges
normally expected were utilized: and (3)
having or being able to devise unbiased,
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reliable and relevant measures of job
performance or other criteria of employee
adequacy. See section 14B(2). With respect to
investigation of possible unfairness, the same
considerations are applicable to each group
for which the study is made. See section
14B(8).

V. Unfairness of selection procedure. A
condition in which members of one race, sex.
or ethnic group characteristically obtain
lower scores on a selection procedure than
members of another group, and the
differences are not reflected in differences in
measures of job performance. See section
14B(7).

W. User. Any employer, labor organization,
employment agency, or licensing or
certification board, to the extent it may be
covered by Federal equal employment
opportunity law, which uses a selection
procedure as a basis for any employment
decision. Whenever an employer, labor
organization, or employment agency Is
required by law to restrict recruitment for
any occupation to those applicants who have
met licensing or certification rbituirements,
the licensing or certifying authority to the
extent it may be covered by Federal equal
employment opportunity law will be
considered the user with respect to those
licensing or certification requirements.
Whenever a State employment agency or
service does no more than administer or
monitor a procedure as permitted by
Department of Labor regulations, and does so
without making referrals or taking any other
action on the basis of the results, the State
employment-agency will not be deemed to be
a user.
X. Va dated in accord with these

guidelines or properly vedated A
demonstration that one or more validity
study or studies meeting the standards of
these guidelines has been conducted.
inchiding investigation and, where
appropriate, use of suitable alternative
selection procedures as contemplated by
section 3B, and has produced evidence of
validity sufficient to warrant use of the
procedure for the intended purpbse under the
standards of these guidelines.

Y. Work behavior. An activity performed
to achieve the objectives of the job. Work
behaviors involve observable (physical)
components and unobservable (mental)
components. A work behavior consists of the
performance of one orrmore tasks.
Knowledges, skills, and abilities are not
behaviors, although they.may be applied in
work behaviors.

Appendix
17. Policy statement on affirmative action

(see section 13B). The Equal Employment
Opportunity Coordinating Council was
established by act of Congress in 1972, and
charged with responsibility for developing
and implementing agreements and policies
designed, among other things, to eliminate
conflict and inconsistency among the
agencies of the Federal Government
responsible for administering Federal law
prohibiting discrimination on grounds of race,
color, sex, religion, and national origin. This
statement is issued as an initial response to
the requests of a number of State and local

officials for clarification of the Government's
policies concerning the role of affirmative
action in the overall equal employment
opportunity program. While the Coordinating
Council's adoption of this statement
expresses only the views of the signatory
agencies concerning this Important subject,
the principles set forth below should serve as
policy guidance for other Federal agencies as
well.

(1] Equal employment opportunity Is the
law of the land. In the public sector of our
society this means that all persons,
regardless of race, color, religion, sex, or0
national origin shall have equal access to
positions in the public service limited only by
their ability to do the job. There Is ample
evidence in all sectors of otir society that
such equal access frequently has been denied
to members of certain groups because of their
sex, racial, or ethnic characteristics. The
remedy for such past and present
discrimination Is twofold.

On the one hand, vigorous enforcement of
the laws against discrimination is essential
But equally, and perhaps even more
important are affirmative, voluntary efforts
on the part of public employers to assure that
positions in the public service are genuinely
and equally accessible to qualified persons,
without regard to their sex, racial, or ethnic
characteristics. Without such efforts equal
employment opportunity Is no more than a
wish. The importance of voluntary
affirmative action on the part of employers Is
underscored by title VII of the Civil Rights
Act of 1964. Executive Order 11248, and
related laws and regulations-all of which
emphasize voluntary action to achieve equal
employment opportunity.

As with most management objectives, a
systematic plan based on sound
organizational analysis and problem
identification Is crucial to the
acconiplishment of affirmative action
objectives. For this reason, the Council urges
all State and local governments to develop
and implement results oriented affirmative
action plans which deal with the problems so
identified.

The following paragraphs are Intended to
assist State and local governments by
illustrating the kinds of analyses and
activities which may be appropriate for a
public employer's voluntary affirmative
action plan. This statement does not address
remedies imposed after a finding of unlawful
discrimination.

(2) Voluntary affirmative action to assure
equal employment opportunity Is appropriate
at any stage of the employment process. The
first step in the construction of any
affirmative action plan should be an analysis
of the employer's work force to determine
whether precentages of sex. race, or ethnic
groups in individual job classifications are
substantially similar to the precentages of
those groups available In the relevant job
market who possess the basic Job-related
qua]Lcations.

When substantial disparties are found
through such analyses, each element of the
overall selection process should be examined
to determine which elements operate to
exclude persons on the basis of sex, race, or
ethnic groui. Such elements include but are

not limited to, recruitment, testing, ranking
certification. Interview, recommendations for
selection, hiring, promotion. etc. The
examination of each element of the selection
process should at a minimum include a
determination of its validity in predicting job
performance.

(3) When an employer has reason to
believe that its selection procedures have the
exclusionary effect described In paragraph 2
above, It should initiate affirmative steps to
remedy the situation. Such steps, which in
design and execution may be race, color, sex,
or ethnic "conscious." include, but are not
limited to, the followng:

(a) The establishment of a lon.-term goal.
and short-range interim goals and timetables
for the specific job classifications, all of
which should take into account the
availability of basically qualified persons in
the relevant job market;
I (b) A recruitment program designed to

attract qualified members of the group in
question;

(c) A systematic effort to organize work
and redesign jobs in ways that provide
opportunities for persons lacking
"journeyman" level knowledge or skills to
enter and. with appropriate training, to
progress in a career field,

(d] Revamping selection instruments or
procedures which have not yet been
validated in order to reduce or Aiminate
exclusionary effects on particular groups in
particular job classifications;

(e) The initiation of measures designed to
assure that members of the affected group
who are qualified to perform the job are
included within the pool of persons from
which the selecting official makes the
selection;

(1) A systematic effort to provide career
advancement training, both classroom and
on-the-job, to employees locked into dead
end jobs, and

(g) The establishment of a system for
regularly monitoring the effectiveness of the
particular affirmative action program, and
procedures for making timely adjustments in
this program where effectiveness is not
demonstrated.

(4) The goal of any affirmative action plan
should be achievement of genuine equal
employment opportunity for all qualified
persons. Selection under such plans should
be based upon the ability of the applicant(s)
to do the work. Such plans should not require
the selection of the unqualified, or the
unneeded, nor should they require the
selection of persons on the basis of race,
color, sex, religion or national origin.
Moreover, while the Council believes that
this statement should serve to assist State
and local employers, as well as Federal
agencies, It recognizes that affirmative action
cannot be viewed as a standardized program
which must be accomplished inthe same way
at all times in all places.

Accordingly, the Council has not attempted
to set forth here either the minimum or
maximum voluntary steps that employers
may take to deal with their respective
situations. Rather, the Council recognizes that
under applicable authorities. State and local
employers have flexibility to formulate
affirmative action plans that are best suited
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to their particular situations. In this manner,
the Council believes that affirmative action
programs will best serve the goal of equal
employment opportunity.,

Respectfully submitted,
Harold R. Tyler, Jr.,
Deputy Attorney General and Chairman of
the Equal Employment "Coordinatin, Council.
Michael H. Moskow,
Under Secretary of Labor.
Ethel Bent Walsh,
Acting Chairman, Equal Employment
Opportunity Commission.
Robert E. Hampton,
Chairman, Civil Service Commission.
Arthur E. Flemming,
Chairman, Commission on Civil Rights.

Because of its equal employment
opportunity responsibilities under the State
and Local Government Fiscal Assistance Act
of 1972 (the revenue sharing act), the
Department of Treasury was invited to
participate in'the forinulation of this policy
statement and it concurs and joins in the
adoption of this policy statement.

Done this 26th day of August 1976.
Richard Albrecht,
General Counsel, Department of the Treasury.

Section 18. Citations. The official title of
these guidelines is "Uniform Guidelines on
Employee Selection Procedures (1978)".'The
Uniform Guidelines on Employee Selection
Procedures (1978) are intended to establish a
uniform Federal position in the area of
prohibiting discrimination in employment
practices on grounds of race, color, religion,
sex, or national origin. These guidelines have
been adopted by the Equal Employment
Opportunity Commission, the Department of
Labor, the Department of Justice, and the
Civil Service Commission.

The official citation is:
"Section -, Uniform Guidelines on

Employee Selection Procedure (1978); 43 FR
- (August 25, 1978)."

The short form citation is:
"Section - , U.G.E.S.P. (1978); 43 FR

(August 25, 1978)."
When the guidelines are cited in

connection with the activities of one of the
issuing agencies, a specific citation to the
regulations of that agency can be added at
the end of the above citation. The specific
additional citations are as follows:
Equal Employment Opportunity Commission

29 CFR Part 1607
Department of Labor
Office of Federal Contract Compliance
Programs

41 CFR Part 60-3
Depaitmerit'of justice

28 CFR 50.14
Civil Service Commission

5 CFR 300.103(c)
Normally when diting these guidelines, the

section number immediately preceding the
title of the guidelines will be from these
guidelines series 1-18. If a section number
from the codification for an individual agency
is needed ican, also be added at the end of
the agency citation, For example, section 6A
of these guidelines could'be citdd for EEOC
as follows: "Section 6A, Uniform Guidelines

on Employee Selection Procedures [198)1 43
FR -, (August 25,1978); 29 CFR Part'1607,
section 6A."

Eleanor Holmes Norton,'
Chair, Equal Employment Opportunity,
Commission.

Alan K. Campbell,
Chairman, Civil Setvice Commission.

Ray Marshall,
Secretary of Labor.

Griffin B. Bell;
Attorey General.

CIVIL SERVICE COMMISSION

Title 5-Admlnistrative Personnel

CHAPTER 1--CIVIL SERVICE COMMISSION

PART 300.-EMPLOYMENT (GENERAL).

Uniform Guidelines on Employee Selectio'n
Procedures (1978)

The Uniform Guidelines on Employee
Selection Procedures (1978) which are printed
at the beginning of this part IV in today's
Federal Register are adopted by the Civil
Service Commission, in conjunction with the
Equal Employment Opportunity Commission,
Department of Justice, and the Department of
Labor to establish uniformity In prohibiting
discrimination in employment practices on,
grounds of race, color, religion, sex, or
national origin. Cross reference documents•
are published at 29 CFR parts 1607 (Ecual
Employment Opportunity Commission), 28
CFR 50.14 (Department of Justice), and 41
CFR 60-3 (Department of Labor) elsewhere in
this issue of the Federal Register.

By virtue of the authority vested in It by
sections 3301, 3302, 7151, 7154, and 7301 of
title 5 and section 4763(b) of title 42, United
States Code, and Executive Order 10577, 3
CFR 1954-58 comp. page 218 and Executive
Order 11478, 3 CFR 1959 comp. 133, and
section 717 of the Civil Rights Act of 1964, as
amended (42 U.S.C. 2000e-16), the Civil
Service Commission amends title 5, part 300,
subpart A, § 300.103(c) of the Code of Federal
Regulations to read as follows:

§ 300.103 Basic requirements.

"(c) Equal employment opportunity. An
employment practice shall not disicriminate.
on the basis of ra~e, color, religion, sex, age,
national origin, partisan political affiliation,
or other nonmerit factor. Employee'selection
procedures shall meet the standards
established by the "Uniform Guidelines on
Employee Selection Prpcedures (1978), 43
FR- (August'25, 1978)."

The Civil Service Commission rescinds the
Guidelines onlEmployee Selection
Procedures, 41 FR 51752, Federal Personnel
Manual part 900 subpart F and'adopts the
Uniform Guidelines on Employee Selection
Procedures (1978). to be issued as Identical
supplement appendices to supplemnents 271-l,
Development of Qualificaton Standards; 97i-
2, Tests and Other Applicant Appraisal - I ."

Procedures; 335-1, Evaluation of Employees
for Promotion and Internal' Placbment; and..
990-1 (Book IMU, pitit 90d, subpart F. _.
Administration of Standards for a Merit
System of Personnel Administration of the
Federal Personnel Manual in order to insure
the examining, testing standards, and

employment practices are not affecied by'
dis6rimination on the basis of race, color,
religion,-seY or natioial origin.

EffectNe ddle: September 25,1978.

Alan K. Campbell,
Chairman, Civil Service Commission.

DEPARTMENT OF JUSTICE

Title 28-Judicial Administration

CHAPTER 1-DEPARTMENT OF JUSTICE

PART 50-STATEMENTS OF POLICY

Uniform Guidelines on Employee Selection
Procedures (1978)

The Uniform Guidelines on Employee
Selection Procedures which are provided at
the beginning of this part"IV in today's
Federal Register gre adopted by the
Department of Justice, In coijunctlon with the
Civil Service Commission,'Equal Employment
Opportunity Commission, and the
Department of Labor to establish a uniform
Federal position in the area of prohibiting
discrimination in employment practic6s on'
grounds of race, color, religion, sex, or
national origin. Cross reference documents
are published at 5 CFR 300.103(o), (Civil
Service Commission) 29 CFR 1007 (Equal
Employment Opportunity Commission), and
41 CFR 60-3 (Department of Labor),
elsewhere in this issue of the Federal
Register.

By virtue of the authority vested in me by
28 U.S.C. 509 and 5 U.S.C. 301 Sec. 50.14 of
part 5.0 of chapter 1 of title 28 bf the Code 9 f
Federal Regulations is amended by
substituting the Uniform Guidelines on
Employee Seldctidn'Procedures (198) for part
I through part IV.

Effective date: September 25, 1978.

Griffin B. Bell,
Attorney General.

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

Title 29-Labor

CHAPTER XIV-EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

PART 1607--UNiORM GUIDELINES'ON
EMPLOYEE SELECTION PROCEDURES
(1978)

The Uniform Guidelines on Employee
Selection Procedures which are printed at the
beginning of this phart-IV in today's Federal
Register are adopted by the Equal
Employment Opportunity Commission, in
conjunction with the Civil Seiwice
Commission, Department of Justice, and the
Department of Labor to establish'a uniform
Federal position Ih the area of prohiblting
discrimination in employment practices on
grounds of race, tolor, religion, sex, or '
national origin. Cross reference documents,
are'published at 5 CFR 360.103(c) (Civil
Service Commission), 28 CFR 50.14
(Department of Justice) and 41 CFR 60-3
Department of Labor), elsewhere in this Issue.

By'viritie' of thle aiuthdriy vested in It by
sections 713 irid'709 6f title VII of the Civil,
Rights Act of,19B4 (78 Sat. 205), as amended

77406



Federal Register / Vol.: 44, No., 251 / Monday, December 31, 1979, Proposed Rifles -7740!

-by the Equal Employment Opportunity.
1972 IPub. L 92-261). (42 U.S.C.2000e-1
2000e-8), the Equal Employment Oppor
Commission hereby revises part 1607 o
chapter XIV of 'title 29 of the Code of Fe
Regulations by rescinding the Guideline
Employee Selection Procedures (see 35
12333. August 1,1970; and 41 FR 51984,
November 24,1976] and adopting the U
Guidelines on Employee Selection Proc
(1978) as a new part 1607.
'Effective date: September 25,1978. -

Eleanor Holmes Norton,
Chair. .
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DEPARTMENT OF LABOR

Title 41--Public Contracts and Property
Management

CHAPTER 60-OFFICE OF FEDERAL
CONTRACT COMPLIANCE PROGRAMS,
DEPARTMENT OF LABOR

PART 60-3-UNIFORM GUIDELINES ON
EMPLOYEE SELECTION PROCEDURES
(1978)

The Uniform Guidelines on Employee
Selection Procedures which are printed at the
beginning of this part IV of today's Federal
Register are adopted by the Department of
Labor, in conjunction with the Civil Service
Commission, Department of Justice, and the
Equal Employment Opportunity Commission
to establish a uniform Federal position in the
area of prohibiting discrimination in
employment practices on grounds of race,
color, religion, sex, or national origin. Cross
reference documents are published at 5 CFR
300.103(c) (Civil Service Commission), 28 CFR
50.14 (Department of Justice) and 29 CFR 1607
(Equal Employment Opportunity
Commission), elsewhere in this issue of the
Federal Register.

By virtue of the authority of sections 201,
202, 203, 203(a), 205, 206(a), 301, 303(b), and
403(b) of Executive Order 11246, as amended,
30 FR 12319; 32 FR 14303; section 60-1.2 of
part 60-1 of 41 CFR chapter 60, and section
715 of the Civil Rights Act of 1964, as
amended (42 U.S.C. 2000e-14), part 60-3 of
chapter 60 of title 41 of the Code of Federal
Regulations is revised by rescinding the
Guidelines on Employee Selection Procedures
(see 41 FR 51744, November 23,1976) and
adopting the Uniform Guidelines on
Employee Selection Procedures (1978) as a
new part 60-3.

Effective date: September 25, 1978.

Ray Marshall,
Secretary of Labor.
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Appendix B'
'(From the Federal Register of,
1979.)
EQUAL EMPLOYMENT OPPOI
-COMMISSION
29 CFR Part 1604
'Guidelines on Sex Discriminai
of Final interpretVe Guideline
and-Answers
'AGENCY: Equal Employment Op
Commission.
ACTION: Final Aaiendnients to
Discrimination Because of Sex.
'of Questions and Answers cocl
'Pregnancy Discrimination Act,
95-555, 92 Stat. 2076 (1978). '

SUMMARY: On Octohe 31,1978,
-Carter signed into law the Preg
Discrimination Act Pub. L 95-4
2076, as an amendment to-Title
Civil RightsAct of 1964, as ame
makes clear that discriminatiod
of pregnancy, childbirth or rela
coiditions doinstitutes unlawful
diErim naffon unddr Title VII.
amendments to the Equal Empl
Opportunity Cdmmissibss Guli
-Discrimination Because of Sex
.Guidelines into conformity wit
555. The accompanying questio
answers respond to concerns ra
public about complidnce with'ii
Discr ination Act.
EFFECTIVE DATE: Aril 2,. 1979.
FOR FURTHER INFORMATION CO

Robertson, Director, Office of P
Implementation' Rdom 4002A I
Employmfient OppoftunityConu
Street, N.W., Washington,-D.C.
634-7060.

* • SUPPLEMENTARY INFORMATION: The
, Pregnancy Discrimination Act makes clear,

that Title VII of the Civil Rights Act oflM.
as amended, forbids discrimination on the

ance basis of pregnancy, childbirth and related
estigated medical conditions. As reflected In the

Committee Reports (Senate Report 95-331.
ss 95th Cong., 1st Session (1977) and House of

Representatives Report 95-048, 95th Cong. 2d
Session [1978)), Congress believed that the

)ther Studies Equal Employment Opportunity Commission
elated Validity (EEOC or the Commission), In Its Guidelines

on Discrimination Because of Sex (29 CFR
Part 1604. published at 39 FR 6830. AprJl 5.
1972) had "rightly Implemented the Tile VII
prohibition of sex discrimination in the 1984

[ure 'act." H.R. 95-948 at p. 2.
Contrary to the EEOC's Guidelines and

idity Studies rulin~s by eighteen District Courts and all
aidity Studies seven Courts of Alpeal which faced the
ooperative" Issue, In General EJectric Co. v. Gilbert. 429

oh U.S. 125 (1976), the Supreme Court ruled that
obs . General Electric's exclusion of pregnancy
cedures related disabilities from its comprehensive

disability plan did not violate Title VIL The
Supreme Court further indicated that it
'believed that the EEOC Guidelines located at
29 CFR 1604.10(b) incorrectly interpreted the

Uf rmative Congressional intent in the statute.
The Pregnancy Discrimination Act

reaffirms EEOC's Guidelines with but minor
modifications. For that reason, the'
Commission believed that only slight

riday, April20, modifications of its Guidelines were
necessary and issued them on an interim
basis on March 9,1979 at 44 FR 13278. Along

iTUNITY with these amended Sex Discrimination
Guidelines, the Commission published a list
of questions and answers concerning the
Pregnancy Discrimination AcThese

ion; Adoption responded to urgent concerns raised by
sQuestion employees, employers, unions and Insurers

', who sought the Commission's guidance In
pportuity understanding their rights and obligations

under the Pregnancy Discrimination Act.
Guidelines on Fringe benefit programs subject to Title VII
and Addition which existed on October 31,1978, must be
cerning the modified in accordance with the Pregnancy
Public Law Discrimination Act no later than April 29,

1979. It Is the Commission's desire, therefore,
that all interested parties be made aware of :
EEOC's view of their rights and obligations in

President advance of April 29,1979, so that they may
nancy . be in compliance by that date. For that
555.92 Stat. reason, the Commission has determined that
VII of the the amendment to 29 CFR 1604.10 and the

ended. The act questions and answers, which will be
on the basis appended to 29 CFR Part 1604, are not subject

ted medicar to the requirements of Executive Order 12644.
sex . See section 6(b)(6) of Executive Order 12044.

The The Commission, however, invited and
0ymeht received comments from the public and
delines on affected Federal agencies. The Commission
bring the has considered the comments and determined
hPub. L. 9- that its Sex Discrimination Guidelines at 29
ns and , 'CFR 1604.10 should be Issued In final'form as
isea by th they were published In 44 FR 13278 (March 9,

e 1979). except that the word "opportunities"
has been inserted in.Subsection (a] of Section

T 1604.10 to emphasize that this subsection
rr Cr Peter C. "applies to all employment-related policies or
olicy practices, since there was apparent confusion
Equal on this point. Also as a result of the
aission, 2401 E comments, the Commission has added
-20506, (202] several questions and answers which will be

,of further assistance to those seeking

Commission guidance with respect to their
rights and obligations under the Pregnancy
Discrimination Act. and has amended two of
the originally published questions and
ansWer.

Question 21 was amended by changing the
second paragraph of the answer to read
'"non-spouse dependents" instead of "other
dependents", to clarify the intent of the
answers. Question 30 (now question 34) has
been amended to include women who are
contemplating an abortion within the
prohibition against discrimination on the
basis of abortion.

Questions 29 and 30 were added to address
many of the concerns which had been raised
with respect to "extended benefits"
provisions.

Question 18(A) was added in response to
questions and comments which pertain. to
child care leave.

A majority of the comments questioned the
appropriateness of the Commission's answer
to Question 21 of the questions and answers
at 44 FR 13278. Question 21 asked whether an
employer has to make available health
insurance coverage for the medical expenses
of pregnancy.related conditions of the
spouses of male employees and of the non-
spouse dependents of'all employees.

The Commission concluded that health
insurance benefits for the pregnancy-related
conditions of the male employee's 'spouse
must be available to the same extent as
health insurance benefits are available to the
female employee's spouse. The pregnancy-
related conditions of non-spouse dependents,
however, would not have to be covered under
the health Insurance program so long as that
practice applied to the non-spouse

'dependents of male and female employees.
equally.

The Pregnancy Discrimination Act amends
Title VII of the Civil Rights Act of 964., as
amended. To the extent that a specific
question is not directly answered by a
reading of the Pregnancy Discrimination Act,.
existing principles of Title VII must be
applied to resolve that question. The
legislative history of the Pregnancy
Discrimination Act states explicitly that
existing principles of Title VII law would
have to be applied to resolve the question of
benefits for dependents: (S. Rep. No. 95--31
at 6.]

The Commission. being responsible for
interpreting and implementing Title VII
utilized Title VII principles to arriveat the
positionreached on the dependent question.

The underlying principle of Title VII is that
applicants for employment or employees be
treated equally without regard to their race-.
sex. color, religion. or national origin. This
equality of treatment encompasses the
receiving of fringe benefits made available in
connection with employment. Title VII does -
not require employers to provide the same
coverage for the pregnancy-related medical "
conditions of spouse s of male employees as it
provides for the pregnancy-related costs of its
female employees. However, if an employer
makes available to female employees
Insurance which covers the costs of all of the
medical conditions of their spouses, but
provides male employees with insurance
coverage for only some of the medical
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conditions (Le., all but pregnancy-related
expenses) of their spouses, male employees
are receiving a less favorable fringe benefit
package. This view was explicitly supported
in the Senate by Senators Bayh and
Cranston. 123 Cong. Rec. S15037, S15058
(daily ed. Sept. 16,1977), and not specifically
opposed.

Absent a state statute to the contrary, it
would not be a violation of Title VII if an
employer's health insurance policy denied
pregnancy benefits for the other dependents
of employees (e.g. daughters) so long as the
exclusion applied equally to non-spouse
dependents of male employees and non-
spouse dependents of female employees.
Since male and female employees have an
equal chance of having pregnant dependent
daughters, male and female employees Would
be equally affected by such an exclusion.

Although costs may increase as a result of
providing pregnancy benefits for the spouses
of male employees where benefits are made
available for the spouses of female
employees, the Pregnancy Discrimination Act
provides that where costs were apportioned
on the date of enactment between employers
and employees, any payments or
contributions required to comply with the Act
may be made by employers and employees in
the same proportion, if that apportionment
was non-discriminatory.

As a result of the many comments and
questions raised on the dependent question,
questions 22 and 23 were added to provide
additional guidance to interested parties.

With the exception of the addition of
questions 18(A). 22, 23, 29, and 30, and the
amendments to questions 21 and 30 (now 34);
the questions and answers are issued in final
form as they were published in 44 FR 13278
(March 9, 1979).

By virtue of the authority vested in it by
Section 713 of Title VII of the Civil Rights
Act, as amended. 42 U.S.C. 2000-12,78 Stat.
265, the Equal Employment Opportunity
Commission hereby approves as final
§ 1604.10 and adopts questions and answers
concerning the Pregnancy Discrimination Act.
Pub. L. 95-555, 92 Stat. 2076 (1978), as an
appendix to Part 1604 of Title 29 of the Code
of Federal Regulations as set forth below.

Signed at Washington, D.C., this 17th day
of April, 1979.
Eleanor H. Norton,
Chair, Equal Employment Opportunity
Commission.

1. 29 CFR 1604.10 is amended to read as
follows:
§ 1604.10 Employment policies relating to
pregnancy and childbirth.

(a) A written or unwritten employment
policy or practice which excludes from
employment opportunities applicants or
employees because of pregnancy, childbirth
or related medical conditions is in prima
facie violation of Title VII.

(b) Disabilities caused or contributed to by
pregnancy, childbirth, or related medical
conditions, for all job-related purposes, shall
be treated the same as disabilities caused or
contributed to by other medical conditions,
under any health or disability insurance or
sick leave plan available in connection with

employment. Written or unw'itten
.employment policies and practices involving
matters such as the commencement and
duration of leave, the availability of
extensions, the accrual of seniority and other
benefits and privileges, reinstatemepnt, and
payment under any health or disability
insurance or sick leave plah, formal or
informal, shall be applied to disability due to
pregnancy, childbirth; or related medical
conditions on the same terms and conditions
as they are applied to otherdisabilities. •
Health insurance benefits for abortion.
except where the life of the mother would be
endangered if the fetus were carried te term
or where medibal complications have arlsen
from an abortion, are not required to be paid
by an employer, nothing herein, however.
precludes an employer from providing
abortion benefits or otherwise affects
bargaining agreeiients in regard to abortion.

(c) Where the termination of an employee
who is temporarily disabled is caused by an
employment policy under which'insufficient
or no leave is available, such a termination
violates the Act if it ha's a disparate impact
on employees of one sex and is not justified
by business necessity.

(d)(1) Any fringe benefit program, or fund.
or insurance program which is in effect on
October 31,1978, which does not treat
women affected by pregnancy, childbirth, or
related medical conditions the same as other
persons not so affected but similar in their
ability or inability to work, must be in
compliance with the provisions of
§ 1604.10(b) by April 29,1979. In order to
come into compliance with the provisions of
§ 1604.10(b), there can be no reduction of
benefits or compensation which were in
effect on October 31,1978, before October 31,
1979 or the expiration of a collective
bargaining agreement in effect on October 31,
1978, whichever is later.

(2) Any fringe benefit program
implemented after October 31,1978, must
comply with the provisions of §-1604.10(b)
upon implementation.

2. The following questions and answers.
with an introduction, are added to 29 CFR
Part 1604 as an appendix:

Questions and Answers on the Pregnancy'
Discrimination Act, Pub. L. 95--555,92 Stat.
2076 (1978)

Introduction
On October 31, 1978, President Carter

signed into law the Pregnancy Discrimination
Act (Pub. L. 95-955). The Act is an
amendment to Title VII of the Civil Rights
Act of 1964 which prohibits, among other
things, discrimination in employment on the
basis of sex. The Pregnancy Discrimination
Act makes it clear that "because'of sex" or
"on the basis of sex"; as used in Title VII,
includes "because of or on the basis of
pregnancy, childbirth or related medical
conditions.' Therefore, Title VII prohibits
discrimination in employment against women
affected by pregnancy or related conditions.

The basic principle of the Act is that
women affected by pregnancy and related
conditions must be treated the same as other
applicants and employees on the basis of
their ability or inability to work. A woman is
therefore protected against such practices as

being fired, or refused a jbb or promotion,
merely because she Is pregnant or has had an
abortion. She usually cannot be forced to go
on leave as long as she can still work. If other
employees who take disability leave are
entitled to get their jobs back when they are
able to work again, so are women who have
been unable to work because of pregnancy.

In the area of fringe benefits, such as
disability benefits, sick leave and health
insurance, the same principle applies. A
woman unable to work for pregnancy-related
reasons Is entitled to disability benefits or
sick leave on the same basis as employees
unable to work for other medical reasons.
Also, any health insurance i;r6vlded must
cover expenses for pregnancy-related
conditions on the same basis as expenses for
other medical conditions. However, health
insurance for expenses arising from abortion
is not required except where the life of the
mother would be endangered if the fetus
were carried to term, or where medical
complications have arisen from an abortion,

Some questions and answers about the
Pregnancy Discrimination 'Act follow.
Although the questions and answers often
use only the term "employer," the Act--and
these questions and answers-apply also to
unions and other entities covered by Title
VII.

1. Q. What is the effective date of the
Pregnancy Discrimination Act?

A. TheAct became effective on October
31, 1978, except that with respect to fringe
benefit programs in effect on that date, the
Act ,willtake effect 180 days thereafter, that
is, April 29.1979..

To the extent that Title VII already
required employers to treat persons affected
by pregnancy-related conditions the same as
persons affected by other medical conditions.
the Act does not change employee rights
arising prior to October 31.1978, or April 29.
1979. Most employment practices relating to
pregnancy, childbirth and related
conditions-whether concerning fringe
bendfits or other practices-were already
controlled by Title VII prior to this Act. For
example, Title VII has always prohibited an
employer from firing, or refusing to hire or
promote, a woman because of pregnancy or
related conditions, and from failing to accord.
a woman on pregnancy-related leave the
same seniority retention and accrual
accorded those on other disability leaves.

2. Q. If an employer had a sick leave policy
in effect on Octobeiz31, 1978, by what date
must the employer bring Its policy into
compliance with the Act?

A. With respect to payment of benefits, an
employer has until April 29,1979. to bring
into compliance any fringe benefit or
insurance program, including a sick leave
policy, which was in effect on October 31,
1978. However, any such policy or program
created after October 31.1978, must be in
compliance when created.

With respect to all aspects of sick leave
policy other than payment of benefits, such
as.the terms governing retention and accrual'
of seniority, credit for vacation, and
resumption of former job, on return from sick
leave, equality of treatmenit was required by
Title VII ithout the Amendment,

3. Q. Must an enployer'provide benefits for
pregnancy-related conditions to an employee
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whose pregnancy begins prior to April 29, -
1979, and continues beyond that date?
IA. As of April 29,'1979, the effective date of
the Act's.requirements, an employer must,
provide the same benefits for pregnancy;
related conditions as it provides for other
conditions, regardless of when the pregnincy
began. Thus, disability benefits must be paid
for all absences on or after April 29,1979,
resulting from pregnancy-related temporary
disabilities to the same extent-as they are
paid for absences resulting from other
temporary disabilities. For example, if an
employee gives birth before April 29,1979,
but is still unable to work on or after that
date, she is entitled to the same disability
benefits available to other employees.
Similarily, medical insurance benefits must

* be paid for pregnancy-related expenses
incurred on or after April 29,,1979.,

If-an employer requires an employee to be
employed for a predetermined period prior to
being eligible for insurance coverage, the
period prior to April 29,1979, during which a
pregnant employee has been employed must
be credited toward the eligibility waiting
period on the same basis as for any other
employee.

As to any programs institutdd for the first
time after October 31, 1978, coverage for
pregnancy-related conditions must be
provided in the same manner as for other
medical conditions.

4. Q. Would the answer to the preceding
question be the same if the employee became
pregnant prior to October 31,1978?

.Yes.
5 .Q. If, for pregnancy-relatedTxas6ns.'an

'employee is unable to perform the functions
• of her job, does the employer have to provide
her an alternative job?

A. An employer is required to treat an.
employee temporarily, unable to perform the
functions of her job because of her , ,
pregnancy-related condition in the same
manner as it treats other temporarily
disabled employees, whether by providing
modified tasks, alternative assignments,
disability leaves, leaves without pay, etc. For
example. a woman's primary job function
may be the operation of a machine, and.
incidental to that function, she may carry
materials to and from the machine. If other
employees temporarily unable to lift are'
relieved of these functions, pregnant
employees also unable to lift must be

, temporarily relieved of the function.
6. Q. What procedures may an employeg

use to determine whether to place on leave as
* unable to work a pregnant employee who

claims she is able'to work pi deny leave'to a
*pregnant employee who claims that she is.

disabled from work?.
* -A. An employer may not single out :

.. pregnancy-related conditions for special
* procedures for determining an employee's
* ability to work. However, an employer may

ise any procedure used to determine the
ability of all employees to work For example.
if an employer; requires its employees to,
submit a doctor's statement concerning their

* inability to work before granting leave or
paying sick benefits, the employer may
iequire employees affected by pregnancy-
related conditions to submitsuch statements..
Similarly, if an employer allows its ,

employees to obtain doctor's statements from
their personal physicians for absences due to
otherdisabilitles or return dates from other
disabilities It must accept doctor's statements
from personal physicians for absences and
return dates connected with pregnancy-
related disabilities.

7. Q. Can an employer have a rule which
prohibits an employee from returning to work
for a predetermined length of time after
childbirth?

A. No.
8. Q. If an employee has been absent from

work as a result of a pregnancy-relateo
condition and recovers, may her emplbyer
require her to iemaln on leave until after her
baby is born?

A. No. An employee must be permitted to
work'at all times during pregnancy when she
is able to perform her job.

* 9. Q. Must an employer hold open the job
of an employee who Is absent on leave
because she is temporarily disabled by
pregnancy-related conditions?

A. Unless the employee on leave has
informed the employer that she does not
intend to return to work, her job must be held
open for her return on the same basis as jobs
are help open for employees on sick or
disability leave for other reasons.

10. Q. May in employer's policy concerning
the accrual and crediting of seniority during
absences for medical conditions be different
for employees affected by pregnancy-related
conditions than for other employees?

A. No. An employer's seniority policy must
be the same for employees absent for
pregnancy-related reasons as for those
absent for other medical reasons.

11. Q. For purposes of calculating such
matters as vacations and payincrenses. may
an employer credit time spent on leave for
pregnancy-related reasons differently than
time spent on leave for other reasons?

A. No. An employer's policy with respect to
crediting time for the purpose of calculating
such matters as vacations and pay increases
cannot treat employees on leave for
pregnancy-related reasons less favorably
than employees on leave for other reasons.
For example, if employees on leave for
medual reasons are credited with the time
spent on leave when computing entitlement
to vacation or pay raises, an employee on
leave for pregnancy-related disability is
entitled to the same kind of time credit.

12. Q. Must an employer hire a woman who
is medically unable, because of a pregnancy-
related condition, to perform a necessary
function of a job?

A. An emiloyer cannot refuse to hire a
woman because of her pregnancy-related
condition so long as she is able to perform
the major functions necessary to the job. Nor
can an employer refuse to hire her because of
its preferences against pregnant workers or
the preferences of co-workers, clients, or
customers.

13. Q. May an employer limit disability
benefits for pregnancy-related condilions to
married employees?

A. No.
14.'Q. If an employer has an all female

workforce or job classification, must benefits
be provided for pregnancy-related
conditions? .

A. Yes. If benefits are provided for other
conditions, they must also be provided for
pregnancy-reJated conditions.

15. Q. For what length of time must an
employee who provides income maintenance
benefits for temporary disabilities provide
such benefits for pregnancy-related
disabilities?

A. Benefits should be provided for as long
as the employee Is unable to work for
medical reasons unless some other limitation
Is set for all other temporary disabilities, in
which case pregnancy-related disabilities
should be treated the same as other
temporary disabilities.

10. Q. Must an employer who provides
benefits for long-term or permanent
disabilities provide such bnefits for
pregnancy-related conditions?

A. Yes. Benefits for long term or permanent
disabilities resulting from pregnancy-related
conditions must be provided to the same
extent that such benefits are provided for
other conditions which result in long term or
permanent disability.

17. Q. If an employer provides benefits to
employees on leave, such as installment
purchase disability insurance, payment of
premiums for health, life or other insurance,
continued payments into pension, saving or
profit sharing plans, must the same benefits
be provided for those on leave for pregnancy-
related conditions?

A. Yes, the employer must provide the
same benefits for those on leave for
pregnancy-related conditions as for those on
leave for other reasons.

18. Q. Can an employee who is absent due
to a pregnancy-related disability be required
to exhaust vacation benefits before receiving
sick leave pay or disability benefits?

A. No. If employees who are absent
because of other disabling causes receive
sick leave pay or disability benefits without
any requirement that they first exhaust
vacation benefits, the employer cannot
impose this requirement oh an employee
absent for a pregnancy-related cause.

18(A). Q. Must an employer grant leave to a
female employee for childcare purposes after
she Is medically able to return to work
following leave necessitated by pregnancy,
childbirth or related medical conditions?

A. While leave for childcare purposes is
not covered by the Pregnancy Discrimination
Act, ordinary Title VII principles would
require that leave for chlldcare'purposes be
granted on the same basis as leave which is
granted to employees for other non-medical.
reasons. For example, if an employer allows"
Its employees to take leave without pay or
accrued annual leave for travel or education
-which Is not job related, the same type of
leave must be granted to those who wish to
remain on leave for infant care, even though
they are medically able to return to work.

19. Q. If state law requires an employer to
provide disability insurance for a specified
period before and after childbirth, does
compliance with the state law fulfill the
employer's obligation under the Pregnancy
Discrimination Act?

A. Not necessarily. It Is an employer's
obligation to treat employees temporarily
disabled by pregnancy in the same manner as
employees affected by other temporary
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disabilities. Therefore, any restrictions
imposed by state law on benefits for
pregnancy-related disabilities, but not for
other disabilities, do not excuse the employer
from treating the individuals in both groups
of employees the same. If, for example, a
state law requires an employer to pay a
maximum of 26 weeks benefits for disabilities
other than pregnancy-related ones but only
six weeks for pregnancy-related disabilities,
the employer must provide benefits for the
additional weeks to an employee disabled by
pregnancy-related conditions, up to the
maximum provided other disabled
employees.

20. Q. If a State or local government
provides its own employees income
maintenance benefits for disabilities. may it
provide different benefits for disabilities
arising from pregnancy-related conditions
than for disabilities arising from other
conditions?

A. No. State and local governments, as
employers, are subject to the Pregnancy
Discrimination Act in the same way as
private employers and must bring their
employment practices and programs into
compliance with the Act, including disability
and health insurance programs.

21. Q. Must an employer provide health
insurance coverage for the medical expenses
of pregnancy-related conditions of the
spouses of male employees? Of the
dependents of all employees?

A. Where an employer provides no
coverage for dependents, the employer is not
required to Institute such coverage. However,
if an employer's insurance program covers
the medical expenses of spouses of feniale
employees, then it must equally cover the
medical expenses of spouses of male
employees, including those arising from
pregnancy-related conditions.

But the Insurance does not have to cover
the pregnancy-related conditions of non-
spouse dependents as long as it excludes the
pregnancy-related conditions of such non-
spouse dependents of male and female
employees equally.

22. Q. Must an employer provide the same
level of health insurance coverage for the
pregnancy-related medical conditions of the
spouses of male employees as it provides for
its female employees?

A. No. It is not necessary to provide the
same level of coverage for the pregnancy-
related medical conditions of spouses of male
employees as for female employees.
However, where the employer provides
coverage for the medical conditions of the
spouses of its employees, then the level of
coverage for pregnancy-related medical
conditions of the spouses of male employees
must be the same as the level of coverage for
all other medical conditions of the spouses of
female employees. For example, if the
employer covers employees for 100 percent of
reasonable and customary expenses
sustained for a medical condition, but only
covers dependent spouses for 50 percent of
reasonable and customary expenses for their
medical conditions, the pregnancy-related
expenses of the male employee's spouse must
be covered at the 50 percent level.

23. Q. May an employer offer optional
dependent coverage which excludes

pregnancy-related medical conditions or
offers less coverage for pregnancy-related
medical conditions where the total premium
for the optional coverage is paid by the
employee?

A. No. Pregnancy-related medical
conditions must be treated the same as other
medical conditions under any health or
disability insurance or sick leave plan
available in connection with employment.
regardless of who pays the premiums.

24. Q. Where an employer provides its
employees a choice among several health
insurancp plans, must coverage for
pregnancy-related conditions be offered in all
of the plans?

A. Yes. Each of the plans must cover
pregnancy-related conditions. For example.
an employee with a single coverage policy
cannot be forced to purchase a more
expensive family coverage policy in order to
receive coverage for her own pregnancy-
related condition.

25. Q. On what basis should an employee
be reimbursed for medical expenses arising
from pregnancy. childbirth or related
conditions?

A. Pregnancy-related expenses should be
reimbursed in the same manner as are
expenses incurred for other medical
conditions. Therefore, whether a plan
reimburses the employees on a fixed basis, or
a percentage of reasonable and customary
charge basis, the same basis should be used
for reimbursement of expenses incurred for
pregnancy-related conditions. Furthermore, if
medical costs for pregnancy-related
conditions increase, reevaluation of the
reimbursement level should be conducted in
the same manner as are cost reevaluations of
increases for other medical conditions.

Coverage provided by a health insurance
program for other conditions must be
provided for pregnancy-related conditions.
For example, If a plan provides major
medical coverage, pregnancy-related
conditions must be so covered. Similarly. if a
plan covers the cost of a private room for
other conditions, the plan must cover the cost
of a private room for pregnancy-related
conditions. Finally, where, a health insurance
plan covers office visits to physicians, pre-
natal and post-natal visits must be included
in such coverage.

26. Q. May an employer limit payment of
costs for pregnancy-related medical
conditions to a specified dollar amount set
forth in an insurance policy, collective
bargaining agreement or other statement of
benefits to which an employee is entitled?

A. The amounts payable for the costs
incurred for pregnancy-related conditions can
be limited only to the same extent as are
costs for other conditions. Maximum
recoverable dollar amounts may be specified
for pregnancy-related conditions if such
amounts are similarly specified for other
conditions, and so long as the specified
amounts in all instances'cover the same
proportion of actual costs. If. in addition to
the scheduled amount for otherprocedures.
additional costs are paid for, either directly
or indirectly, by the employer, such
additional payments must also be paid for
pregnancy-related procedures.

27. Q. May-an employer impose a different
deductible for payment of costs for

pregnancy-related medical conditions than
for costs of other medical conditions?

A. No. Neither an additional deductible, an
increase in the usual deductible, nor a larger
deductible can be imposed for coverage for
pregnancy-related medical costs, whether as
a condition for inclusion of pregnancy-related
costs in the policy or for payment of the costs
when incurred. Thus, if pregnancy-related
costs are the first incurred under the policy,
the employee is required to pay only the
same deductible as would otherwise be
required had other medical costs been the
first incurred. Once this deductible has been
paid, no additional deductible can be
required for other medical procedures. If the
usual deductible has already been paid for
other medical procedures, no additional
deductible can be required when pregnancy-
related costs are later incurred.

28. Q. If a health insurance plan excludes
the payment of benefits for any conditions
existing at the time the insured's coverage
becomes effective (pre-existing condition
clause), can benefits be denied.for medical
costs arising from a pregnancy existing at the
time the coverage became effective?

A. Yes. However, such benefits cannot be
denied unless the pre-existing condition
clause also excludes benefits for other pre-
existing conditions in the same way.

29. Q. If an employer's Insurance plan
provides benefits after the insured's
employment has ended (i.e. extended
benefits) for costs connected with pregnancy
and delivery where conception occurred
while the insured was working for the
employer, but not for the costs of any other
medical condition which began prior to
termination of employment, may an employer
(a) continue to pay these extended benefits
for pregnancy-related medical conditions but
not for other medical conditions, or (b)
terminate these benefits for pregnancy-
related conditions?

A. Where a health insurance plan currently
provides extended benefits for other medical
conditions on a less favorable basis than for
pregnancy-related medical conditions,
extended benefits must be provided for other
medical conditions on the same basis as for
pregnancy-related medical conditions.
Therefore, an employer can neither continue
to provide less benefits for other medical
conditions nor reduce benefits currently paid
for pregnancy-related medical conditions.

30. Q. Where an employer's health
insurance plan currently requires total
disability as a prerequisite for payment of
extended benefits for other medical
conditions but not for pregnancy-related
costs, may the employer now require total
disability for payment of benefits for
pregnancy-related medical conditions as
well?

A. Since extended benefits cannot be
reduced in order to come into compliance
with the Act, a more stringent prerequisite for
payment of extended benefits for pregnancy-
related medical conditions, such as a
requirement for total disability, cannot be
imposed. Thus, in this instance, in order to
comply with the Act, the employer must treat
other medical conditions as pregnancy-
related conditions are treated.

31. Q. Can the added cost of bringing
benefit plans into compliance with the Act be

i " ' 1 . . . . . . . ... .. .. . . .. .. ... . . . . .. . . . . .. ... . . .. . .i . .
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apportioned between the employer and
employee?

A. The added cost. if any, can be
apportioned between the employer and
employee in the same proportion that the cost
of the fringe benefit plan was apportioned on
October 31, 1978, if that apportionment was
nondiscriminatory. If the costs were not
apportioned on October 31, 1978, they may
not be apportioned in order to come into
compliance with the Act. However, in no
circumstance may male or female employees
be required to pay unequal apportionments
on the basis of sex or pregnancy.

32. Q. In order to come into compliance
with the Act, may an employer reduce
benefits or compensation?

A. In order to come into compliance with
the Act, benefits or compensation which an
employer was paying on October 31,1978
cannot be reduced before October 31,1979 or
before the expiration of a collective
bargaining agreement in effect on October 31,
1978, whichever-is later.

Where an employer has not been in
compliance with the Act by the times
specified in the Act, and attempts to reduce
benefits, or compensation, the employer may"
be required to remedy its practices in accord
with ordinary Title VII remedial principles.

33. Q. Can adi employer self-insure benefits
for pregnancy-related conditions if it does not
self-insure benefits for other medibal
conditions?

A. Yes, so long as the benefits are the
same. In measuring whether benefits are the
same, factors other than the dollar coverage
paid should be considered. Such factors
include the range of choice of physicians and
hospitals, and the processing and promptness
of payment of claims.

34. Q. Can an employer discharge, refuse to
hire or otherwise discriminate against a
woman because she has had or is
contemplating having an abortion?

A. No. An employer cannot discriminate in
its employment practices against a woman
who has had or is contemplating having an
abortion.

35. Q. Is an employer required to provide
fringe benefits for abortions if fringe benefits
are provided for other medical conditions?

A. All fringe benefits-other than health
insurance, such as sick leave, which are
provided for other medical conditions, must
be provided for abortions. Health insurance,
however, need be provided for abortions only
where the life of the woman would be
endangered if the fetus were carried to term
or where medical complications arise from an
abortion.

36. Q. If complications arise during the
course of anabortion, as for instance
excessive hemorraging, must an employer's
health insurancd plan cover the additional
cost due to the complications of the abortion?

A. Yes. The plan is required to pay those
additional costs attributable to the
complications of the abortion. However, the
employer is not required to pay for the
abortion itself, except where the life of the
mother would be endangered if the fetus
were carried to term.

37. Q. May an employer elect to provide
insurance coverage for abortions? , •

A. Yes. The Act specifically provides that 1
- an employeris not precluded from providing

benefits for abortions whether directly or
through a collective bargaining agreement.
but if an employer decides to cover the costs
of abortion, the employer must do so in the
same manner and to the same degree as It
covers other medical conditions.

Appendix C
From the Federal Register of Tuesday, June
12.1979.

DEPARTMENT OF HEALTH, EDUCATION,
AND WELFARE

45 CFR Part 90

Nondiscrimination on the Basis of Age In
Programs or Activities Receiving Federal
Financial Assistance
AGENCY. Department of Health, Education.
and Welfare.
ACTION: Final rule.

SUMMARY. These regulations implement the
provisions of the Age Discrimination Act of
1975, as amended (Act). They are general
regulations designed to guide the
development of agency specific regulations
by each Federal agency which administers
programs of Federal financial assistance. The
Age Discrimination Act prohibits
discrimination on the basis of age In
programs or activities receiving Federal
financial assistance. The Act also contains
certain exceptions which permit under
limited circumstances, continued use of age
distinctions or factors other than age which
may have a disproportionate effect on the
basis of age. These regulations discuss what
is age discrimination under the Act, the
circumstances under which the statutory
exceptions may be invoked, the
responsibilities of Federal agencies and
recipients to enforce the Act, and the
procedures for investigation. conciliation. and
enforcement. Each Federal agency which
administers programs of Federal financial
assistance must issue age discrimination
regulations which conform to these general
regulations.
EFFECTIVE DATE: July 1.1 979.
FOR FURTHER INFORMATION CONTACT. Bayla
F. White, Director Age Discrimination Task
Force, Room 711-B, Hubert Humphrey
Building, 200 Independence Avenue, SV.,
Washington, D.C. 20201, (202) 245-8284.
SUPPLEMENTARY INFORMATION.

Background
In November 1975, Congress enacted the

Age Discrimination Act (42 U.S.C. 6101. et
seq.) as part of the Amendments to the Older
Americans Act (P1.. 94-135). At that time, the
express purpose of the Act was to prohibit
unreasonable discrimination based on age in
programs and activities receiving Federal
financial assistance, including the State and
Local Fiscal Assistance Act of 1972. The Act
also permitted federally assisted programs
and activities, and recipients of Federal
funds, to continue to use: (1) some age
distinctions, and (2) "reasonable factors other
than age." The Act applied to persons of all
ages.

Prior to the enactment of anyregulations,
the Act required the Commission on Civil

Rights to conduct a study of age
discrimination in federally funded programs
and activities. The Commission transmitted
Its study to the President and the Congress on
January 10. 1978. The Commission published
the second part of its study in January 1979.
The Act also required each affected Federal
agency to respond to the Commission's
findings and recommendations.

After the receipt of the report of the
Commission on Civil Rights and the Federal
agency responses to that report, the Congress
considered amendments to the Age -
Discrimination Act of 1975. In October 1978,
Congress amended the Act (P1. 95-478).. -
Congress struck the word "unreasonable"
from the statement of purpose clause, so that
the purpose of the Act is to prohibit
discrimination based on age in programs and
activities receiving Federal financial
assistance. However, the Congress retained
the exceptions to the prohibition against age
discrimination. Thus, the Act still permits the
use of: (1) some age distinctions, and (2)
"reasonable factors other than age." The Act
continues to apply to persons of all ages.

According to the language of the Act, the
prohibition against age discrimination will
become effective when regulations are issued
to enforce the Act. The Act requires the
Secretary of HEW to publish proposed and
then final general regulations HEW issued
proposed general regulation., on December 1,
1978. These regulations are the final general
regulations required by the Act. They set
standards for other Federal agencies to
follow in the development of agency specific
regulations. The Act also requires each
agency Which provides Federal financial
assistance to Issue proposed and then final
specific regulations. All agency specific
regulations must conform to these general
regulations and must be approved by the
Secretary of HEW.

Rulemaking History
The Department of Health, Education, and

Welfare has been vitally concerned about the
need for public participation in the
development of these regulations because of
the substantial impact the Age Discrimination
Act will have on the operation of federally
assisted programs.

As the first step of Its obligation to issue
general regulations, HEW published in the
Federal Register (43 FR 8756) a Notice of
Intent To Issue Age Discrimination
Regulations (NOIt on March 2,1978. The NOI
briefly identified some of the major issues
addressed later in the regulatory process.
Persons wishing additional information on
the age discrimination regulations were
asked to write to HEW. Over 600 individuals
and organizations responded to the NOL
These names were incorporated into a
mailing list for distribution of materials
developed during the rulemaking process.

Since these general regulations apply to all
Federal departments and agencies which
administer programs of Federal financial
assistance. HEW created an Interagency Age
Discrimination Task Forc to coordinate the
development of the regulations. The
Interagency Task Force consists of at least
one representative from every department or
agency which ultimately must issue its own

............ ... ml I m I
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age discrimination regulations, as well as
observers, from other interested Federal
agencies. The Interagency Task Force met
five (5) times during the development of the
age discrimination regulations to consider
both substantive and procedural matters.
Consultations were also held with individual
Federal agencies. The Interagency Task Force
will continue to function during the
development of agency specific regulations.

The Notice of Proposed Rulemaking
(NPRM) was published in the Federal
Register (p. 56428-56446) on December 1,
1978. The NPRI contained a discussion of
the major issues and a section-by-section
analysis of the proposed regulations as well
as the text of the proposed rules. At certain
key places in the proposed rules, HEW
presented options for public consideration
and comment. Publication of the proposed
rules inaugurated a 90-day public comment
period.

HlEW distributed more than 16,000 copies
of the proposed rules. Copies were mailed to
every member of Congress, every State
governor, the head of every Federal agency
which provides Federal financial assistance,
adminstrators of federally assisted programs.
recipients of Federal funds at the State and
local levels, interested individuals and
groups. Special efforts were made to
distribute copies of the NPRM to groups
representing the interests of the elderly and
of children and youth.

In January and early February, the
Department held public hearings in
Washington, D.C., and in each of HEW's 10
Regions in order to obtain public comment on
the proposed rules. A total of 170 witnesses
made presentations at those hearings. In
addition, 246 letters were received containing
comments, criticisms and suggestions on
nearly every section of the proposed rules.
Comments made at the public hearings and in
writing have come from individuals, from
State and local governmental units, from
providers of federally supported services,
from public officials at the Federal, State and
local levels, and a large number have come
from groups representing the interests of the
elderly. The comments and verbatim
transcripts from the eleven hearings have
been analyzed and used in the development
of these final regulations. A summary of the
comments received and the responses to
those comments follow the text of these
regulations.

Although the final government-wide
regulations have been significantly affected
by the comments receivel, the
implementation of the Age Discrimination
Act is a continuing process which provides
several opportunities for public participation.
Each agency providing Federal financial
assistance must now issue its own proposed
and then final, specific age discrimination
regulations. The issuance of proposed agency
regulations 90 days after these general
regulations are published will provide
another opportunity for the public to
participate in the shaping of age
discrimination policies. The actual impact of
the Age Discrimination Act and the problems
which recipients of Federal financial
assistance may encounter in implementing
these general age discrimination regulations

will be examined after 30 months time.
Similarly, each agency will examine and
publish for comment its own assessment of
the effectiveness of its age discrimination
regulations after they have been in effect for
30 months.

HEW will amend and revise the
government-wide regulations as need and
experience dictate.

Overview of the Regulations
The following paragraphs summarize the

text of the final regulations. The last section
of the preamble contains a discussion of the
resolution of certain major issues which were
raised in the NPRM and an explanation of
key parts of the text of the final regulations.

Subpart A-General
The four sections in Subpart A explain the

purpose of the Age Discrimination Act
(§ 90.1), the purpose of the general age
discrimination regulations (§ 90.2), the
programs and activities covered by the Act
(§ 90.3) and the meaning of important terms
used in the regulations (§ 90.4).

The Age Discrimination Act is designed to
prohibit discrimination on the basis of age in
programs or activities which receive Federal
financial assistance. The Act also contains
certain exceptions which permit age
distinctions and factors other than age to
continue in use under certain circumstances
(§ 90.1). The Act applies to persons of all
ages.

The Act generally covers all programs and
activities which receive Federal financial
assistance. However, the Act does not apply
to any age distinction "established under
authority of any law" which provides
benefits or establishes criteria for
participation on the basis of age or in age
related terms. Thus, age distinctions which
are "established under authority of any law"
may continue in use. These regulations
(§ 90.3) define the phrase "any law" to mean
Federal statutes, State statutes or local
statutes adopted by elected, general purpose
legislative bodies.

The Act also excludes from its coverage
most employment practices, except for
programs funded under the public service
employment titles of the Comprehensive
Employment and Training Act (CETA). These
regulations do cover any program or activity
which is both a program of Federal financial
assistance and provides employment such as
the College Work Study Program (42 U.S.C.
2751, et seq.) and the Work Incentive Program
(42 U.S.C. 630, et seq.). The Age
Discrimination in Employment Act (ADEA)
which is administered by the Department of
Labor, [Equal Employment Opportunity
Commission (EEOC) after July 1. 1979].
continues to be the Federal statute that
prohibits employment discrimination for
persons between the ages of 40 and 70.
Individuals in this age range who experiepce
employment discrimination, other than in
CETA public service employment programs.
must look to the ADEA for relief, not to the
Age Discrimination Act.

Section 90.4 defines important terms used
throughout these regulations.

Subpart B-What Is Age Discriminatlon?
This subpart sets out the rules against age

discrimination and the conditions under
which the statutory exceptions apply.

No person in the United States shall. on the
basis of age, be excluded from participation
in, be denied the benefits of, or be subjected
to discrimination under, any program or
activity receiving Federal financial assistance
(§ 90.12(a)). This general rule Is limited by the
exceptions which are contained in section
304 of the Act and which are explained in
§ § 90.14 and 90.15 of these regulations. The
specific prohibited actions, are patterned
after the regulations issued under Title VI of
the Civil Rights Act of 1904 (45 CFR Part 80).
As a general rule, separate or different
treatment which denies or limits service from
or participation in a program receiving
Federal financial assistance will be
prohibited by these regulations.

The Act contains several exceptions which
limit the general prohibition against age
discrimination. Section 304(b)(1) of the Act
permits the use of age distinctions which are
necessary to the normal operation or to the
achievement of a statutory objective. It also
permits actions which are based on
reasonable factors other than age. The
regulations provide definitions for two terms
which are essential to an understanding of
those exceptions: "normal operation" and"statutory objective" (§ 90.13). "Normal
operation" means the operation of a program
or activity without significant changes that
would impair its ability to meet Its objectives.
"Statutory objective" is defined to mean any
purpose which is explicity stated in a Federal
statute, State statute or local statute or
ordinance.

The regulations establish a four part test.
all parts of which must be met for an explicit
age distinction to satisfy one of the statutory
exceptions and to continue in use in a
Federally assisted program (§ 90.14). This
four part test will be used to scrutinize age
distinctions which are imposed in the
administration of Federally assisted
programs, but which are not explicitly
authorized by a Federal. State or local
statute.

Recipients of Federal funds are also
permitted to take an action otherwise
prohibited by the Act, If the action is based
on "reasonable factors other than age." In
that event, the action may be taken even
though it has a disproportionate effect on
persons of different ages. However, according
to the regulations (§ 90.15), the factor other
than age must bear a direct and substantial
relationship to the program's normal
operation or to the achievement of a statutory
objective.

The regulations place on the recipient the
burden of proving that an age distinction or a
factor other than age qualifies for an
exception (§ 90.16).

Subpart C-What Are the Responsibilities of
the Federal Agencies?

This subpart contains four sections which
explain the responsibilities that Federal
agencies have to implement the ADA.

Each agency which extends Federal
financial assistance must issue proposed and
then final regulations to enforce the Act
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(§ 90.31).The agency specific regulations
must be consistent with these government-
wide regulations and must be approved by
the Secretary-of HEW. The final agency
specific regulation must contain an appendix
listing all age distinctions which appear in
Federal statutes and regulations which affect
the agency's programs of Federal financial
assistance. The appendixis the first step of a
process set in motion -by these regulations to
inform the public of those age distinctions
used in Federal Program administration. The
appendix will notconstitute agency approval
or disapproval of the age distinctions
contained inits regulations.

As a second step in this public information
process, each Federal agencymust review tie
age distinctions it imposes on itsrecipients
by regulation or by administrative action to
determine whether these -age distinctions are
permissible nder the Act (§ 90.32). This
review must be completed within -12 months
after publication of the agency final
regulations and must be publishedfr public
comment in the Federal Register. The report
must indicate -which age distinctions meet the.
requirements of the Act and -will be
continued and -which will be eliminated. The
report must identify age distinctions not in
regulations which meet the requirements of
the Act and-which will subsequently be
incorporated into regulations. Beginning with
the effective date of an agency's specific
regulations, no new age distinction may be
imposed. unless it is adopted by regulation
using the notice and comment procedures of
the Administrative PxocedureAct (5 U.S.C.
553). Beginning one year from the publication
of an agency's specific regulations, no
existing age distinction may be continued
unless it has already been adopted by
regulation or is adopted by regulation using
the notice and comment procedures-of the
Administrative ProcedureAct (5 U.S.C. 553).

The next two sections of the regulations
(§ § 90.33 and 90.34J reflect HEW's goal of
reducing administrative burden on recipients
while still ensuring compliance with theAct.
To avoid or minimize conflicting actions by
different Federal agencies which deal with
the samerecipient the Secretary of HEW
may designate'lead agencies" to coordinate
compliance -and enforcement activities in
those instances where two or more agencies
provide assistance to the same recipient
[§ 90:33). Interagency cooperation may
extend to all compliance and enforcement
activities except for the actual termination of
funds and the notification to Congress of that
termination.

The Act requires each agency to report
annually to the Congress, through HEW, on
its compliance and enforcement activities.
The final regulations adopt a targeted
approach to data collection and analysis.
vrhich will maximize the opportunity to
measure and analyze actual progress in
complying with the Act and, at the same time.
minimize the burden of unnecessary data
collection on recipients (§ 90.34).

The targeted approach to data.collection
builds.on the analysis of existing data about
compliance, such as complaint data and
information from compliance reviews. The
regulations also provide for-agencies to
collect.data which are directly relevant to

particular patterns or practices of
discrimination revealed by complaints.
compliance reviews or other compliance
activities. This targeted approach gives each
agency the authority to tailor its own data
collection to the characteristics of its
programs, rather than establishing specific
reporting requirements for every federally
assisted program.

Subpart D--In estigation, Conciliation and
Enforcement Procedures

This subpart of the regulations is divided
into 10 sections dealing with various aspects
of the compliance and enforcement process.

Each agency is required to establish
procedures for compliance, investigation.
conciliation and enforcement (§ 90.41). A
recipient has primary responsibility to ensure
that its programs and activities are in
compliance with the Act and must take
necessary steps to eliminate any violations.
An agency has responsibility to attempt to
secure recipient compliance with the Actby
voluntary means. An agency must enforce the
Act when a recipient fails to eliminate
violations of the Act (§ 90.42).

Each agency is required to provide written
notice to each recipient of the recipient's
obligations under the Act, to provide
technical assistance to recipients where
necessary and to make available educational
materials explaining the rights and
obligations of beneficiaries and recipients
(§ 90.43(a)).

Moreover, each Federal agency must direct
its recipients which employ the equivalent of
15 or more persons on a full-time basis to
prepare a written self-evaluation (§ 90.43(b)).
A recipient's self-evaluation will focus on age
distinctions which are imposed directly by
the recipient and not on any factors other
than age. Each recipient must justify the
continued use of any distinction as
sanctioned-under these regulations. A
recipient must take corrective and remedial
action whenever the self-evaluation indicates
a violation of the Act. The recipient self-
evaluation must be completed 18 months
after the effective date of agency regulations.
The self-evaluation must be available to the
agency or the public for a period of three
years following its completion.

Every agency must establish a procedure
for processing complaints of age
discrimination J§ 90.43(c)). The complaint
handling procedure must include an initial
screening by the Federal agency and notice to
complainants and recipients of their rights
and obligations in the complaint process. All
complaints which fall within the coverage of
the Act-will be referred to a mediation
process -which will be managed by a single
agency designated by the Secretary of HEV.
That agency Is the Federal Mediation and
ConciliationService (FMCS).

Complainants and recipients are required
to participate in the effort to reach a mutually
satisfactory mediated settlement of the
complaint, although they need not meet with
the mediator at the same time. The mediation
process may last no more than 60 days from
the date the agency first receives the.
complaintThe mediator will have the
authority to terminate the mediation at any
time before the end of the 60-day period if the

process appears to have broken down. The
terms ofsettlement that are satisfactory to
both parties will be reduced to writing and
sent to the Federal agency-whiclreferred the
complaint. The Federal agency will take no
further action en a complaint which has been
successfully mediated.

If mediation does not succeed, or if a
mediated settlement is violated, Federal
agencies will engage in informal fact finding
and then. if necessary, proceed to formal
investigation of the complaint. The formal
investigation may result in an administrative
hearing before an administrative law judge. A
Federal agency may terminate a recipieant's
Federal funds if the administrative law judge
finds that the recipient has violated the Act.

The regulations of each Federal agency
must provide that the agency may conduct
compliance reviews, preawardreviews and
use other similar procedures to determine
compliance ivth the Act. These procedures
are not dependent on the filing of a complaint
of age discrimination (§ 90.44).

To help determine whether a recipient is in
compliance with the Act. each Federal
agency may require its recipients to make
their records reasonably accessible to the
agency and to furnish information to the
agency (§ 90.45). Recipients are prohibited
from acts of retaliation or intimidation
against individuals who file age
discrimination complaints orwho cooperate
in any aspect of the enforcement process
(§ 90.46).

After a hearing before an administrative
law judge, a Federal agency may terminate
Federal funds to a recipient found to have
violated the Act or regulations implementing
the Act. Termination must be limited to the
particular recipient which has violated the
Act and to the program where the violation
has been found. An agency may delay
granting new Federal funds to a recipient
when termination proceedings have been
initiated (§ 90.47).

WhenFederal funds are terminated, the
agency may pay those funds to another
qualified recipient which can demonstrate the
ability to achieve the goals of the Federal
program's authorizing statute and to comply
with the Age Discrimination Act (§ 90.48). If a
Federal agency or an administrative law
judge, finds that a recipient has engaged in
age discrimination, the recipient must take
remedial action as.the agency requires. Even
in the absence of a finding of discrimination,
recipients may voluntarily take affirmative
action to encourage the participation of
persons in age groups where participation
has been limited in the past. The regulations
permit a recipient to provide special benefits
to children or the elderly provided that the
benefits do not result in the exclusion of
persons who are eligible to participate in the •
recipients! program (§ 90.49).

The Act authorizes a private right of action.
when an individual has exhausted
administrative remedies. The regulations
implement that provision (§ 90.50).
Administrative remedies are exhausted when
either I80 days have elapsed from the filing -
of the complaint and the agency has made no
finding or the agency issues a finding in favor
of the reciplent.The complainant may then -
file a suit in a US. district court. The' -
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complainant must indicate at the time the suit
is filed, if attorney's fees will be demanded in
the event that the complainant is successful.
No action can be brought if the same alleged
violation by the same defendant is the
subject of a pending action in any U.S. court.
Complainants who wish to file an action must
give 30 days notice to the Attorney General,
the Secretary of HEW, the head of the
granting agency and the recipient.

Subpart E-Future Review of Age
Discrimination Regulations

HEW must review the effectiveness of
these general age discrimination regulations
30 months after the regulations take effect
(§ 90.61]. In addition, each agency must
review the effectivess of its own regulations
30 months after they become effective
(§ 90.62). These reviews must be published in
the Federal Register with an opportunity for
public comment.

Critical Issues
Comments were submitted on many

sections of the proposed regulations and on
many different issues raised in the NPRM.
These comments and the responses to them
are set forth in the appendix which follows
the text of the regulations. Some of the
comments concerned critical policy issues
with respect to the implementation of the Act
These critical issues are discussed in the
following paragraphs.

1. What Ages Does the Act Cover? Section
303 of the Act prohibits discrimination on the
basis of age in federally funded programs or
activities. Although the legislative history
indicates Congressional concern for the
problems of the elderly in particular, the
Congress made it clear in its Conference
Committee report that the Act is intended to
apply to persons of all ages.

When the Act was originally passed in
1975, Congress directed the United States
Commission on Civil Rights to conduct a
study of age discrimination in federally
funded programs, and required each affected
Federal agency to respond to the
Commission's study. After reviewing the
Commission's report and Federal agency
responses to it, Congress considered
amendments to the Act. Nowhere in the
amendment process was there any discussion
of limiting or changing the coverage of the
Act. It continues to extend protection to
persons of all ages.

Various advocacy groups for older persons
have suggested that HEW construe these
general implementing regulations to protect
only the elderly or to provide greater
protection for older persons than for other
age groups. This construction is not legally
supportable in view of the legislative history
and the plain language of the Act.

However, the Congress has consistently
made clear its support for the concerns of
older persons. It is therefore unlikely that
Congress intended the Act to call into
question the generally accepted special
benefits which are provided to older persons
in programs that are otherwise available to a
wider age range of the population. Public
comment on the regulations was almost
unanimously supportive of these benefits,
which often take the form of special

discounts. Similarly, no one has suggested
that similar benefits for children-should be
questioned under the Act.

HEW supports the continuation of special
benefits for children and older persons.
Therefore, these regulations permit special
benefits for the elderly persons and for
children that are extended by recipients so
long as they do not result in the exclusion
from the program of otherwise eligible
persons. [§ 90.49(c)].

2. Does the Act Require Proportional
Allocation of Services and Funds by Age?
Commenters also asked whether the Act
requires proportional allocation by age of the
services and the benefits of federally assisted
programs. Some believe that certain groups,
especially the elderly, do not get their "fair
share" of funds in certain programs or that
certain program participation rates among
age groups like the elderly are
disproportionately low.

These final regulations do not require
proportional program participation by age or
the proportional allocation of funds by age.
Discrimination has not been defined in this
way in other non-discrimination regulations.
However, disproportionate allocation of
funds or program participation may be one of
the elements which triggers an examination
of whether age discrimination exists in the
federally funded program or activity. If
further inquiry is necessary, the recipient
may show that the disparity in rates of
participation, fund allocation, or services has
nondiscriminatory causes. Comments on the
NPRM suggested that there may be
nondiscriminatory reasons which adequately
explain the disproportionately low
participation of the elderly in some programs.

3. What Programs or Activities are
'Established Under Authority of Any Law"?
The Age Discrimination Act exempts from
coverage age distinctions contained in a
program or activity "established under
authority of any law" which provides
benefits on the basis of age or in age related
terms. Congress did not expressly indicate
anywhere in the legislative history of the Act
what it meant by the term "any law." The
regulations must, nevertheless, define the
phrase "established under authority of any
law" in order to determine which age
distinctions are exempted by this provision of
the Act.

The NPRM presented four options for
interpreting the phrase "any law" and asked
for comments on those or any other
reasonable interpretations. The NPRM cited
two overriding issues to be considered in
determining the meaning of "any law" (a)
whether to include age distinctions contained
in regulations; and (b) whether to include age
distinctions enacted by State and local
legislative bodies.

The narrowest option interpreted "any
law" to mean only Federal statutes. The
broadest option intepreted "any law" to
include Federal. State and local statutes and
Federal, State and local regulations.
Supporters of defining "any law" to mean
only Federal statutes argued that any other
interpretation seriously weakens the Act.
Congress could not have intended to give
discretion to State or local legislative bodies
to exempt any age distinction from the .

coverage of the Act. To do so would be an
abdication of Federal responsibility which
defeats the purpose of the Act.

Those who argued that "any law" should
mean Federal and State statutes argued that
the Act should permit the States to use age In
exercising their traditional power In such
areas as defining the age of majority,
controlling access to a driver's license, and
regulating compulsory school attendance. On
the other hand, extending this exemption to
local statutes and ordinances would permit
thousands of local jurisdictions to Introduce
age distinctions into the administration of
Federal programs which would fatally
weaken the Act.

Supporters of defining "any law" to moan
Federal, State and local statutes and
ordinances argued that there Is no clear basis
for limiting the interpretation of "any law" to
Federal statutes. Congress rejected an
amendment to the Act in 1978 which would
have defined "any law" to mean Federal
statutes. Furthermore, there Is no basis for
excluding local statutes and ordinances If
State statutes are included in the definition.
They argued that no case has been made that
age discrimination occurs as a result of ago
distinctions in State and local statutes and
ordinances and that beneficial age
distinctions are enacted by State and local
legislative bodies.

Defining "any law" to include all
regulations had relatively little support. Some
suggested defining "any law" to moan
Federal statutes and regulations, Supporters
of including regulations in the definition
argued that regulations have the force and
effect of law and should be Included in the"any law" exemption. This position has boon
rejected on the grounds that It would permit
administrators of federally funded programs
to impose age distinctions which are not
authorized by a legislative body. In addition,
HEW does not believe that the language"established under authority of any law"
necessarily includes regulations having the
force and effect of law.

The final regulations define "any law" to
mean Federal, State and local statutes and
ordinances. The language of the statute, and
the general lack of legislative history to
justify any narrower interpretation of that
language support the conclusion that Federal
and State statutes, and statutes or ordinances
enacted by general purpose, elected local
governments should be exempt from
coverage of the Act. This Is particularly
appropriate in the absence of any clear
indication that age discrimination occurs as a
result of State and local statutes. This
definition of "any law" recognizes the
authority of State and general purpose,
elected local governments to enact statutes
which condition benefits or participation on
the basis of age.

Examples: "Established Under Authority of
Any Law"

1. Federal statutes. The Adult Education
Act (20 U.S.C. 1201-1213) Is statutorily
designed to provide services or instruction
below college level for adults. The Act
defines adults as individuals who have
attained the age of 16. This limitation on
participation in adult education programs Is
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not coveredlytheAct. The Runaway Youth
Program[42U.S.C.-570) authorizedunder the
Juvenile Justice &Deliquency Prevention Act;
awards grants for the development and/or
strengthening of local facilities to address the
immediate needs of runaway youth in a
manner which is outside of the law
enforcement and juvenile justice systems.
The-terms "trunaway youth," "juveniles," and
"young people" are used in the statute
without further definition. Reasonable
definitions of these terms would not be
covered-by.the Act.

2. State statutes. Statutes setting age
limitations on obtaining a driver's license or
fixing age limits for-compulsory school
attendance are notcovered by the Act.
-3.Iocalstatutes or ordinances. Age

limitations on consuming alcoholic beverages.
or possessing firearms are not covered by the
Act as long as these are adopted by-an
electedgeneral purpose legislativebody.

Note.-Any age distinction not exempted
from-coverage by the "anylaw" provision.
maystill qualify for an exception under
anotherprbvision of the Act or these
regulations. :

4. What are the Rules Against Age
Discrimination?Many commenters asked for
clarification of the rules against age -
discrimination contained in § 90.12 of the
regulations. Section 90.12 sets forth a general
rule against age discrimination which is
based-on Section 303 of the Act, and then
presents specific rules against.age'
discrimination. These hulesare limited by the
exceptions contained in the Act-and these
regulations.

Thegeneralrule in §90.12 reflects the
language ofthe-Act: exceptas provided in the
Act and these regulations, ". .no person in
the UnitedStates shall, on the basis of age.
be excluded from participationin, be denied
the benefits of.or be subjected to
discrimiationunder, any-program or activity
receiving Federal financial assistance." It
means that, umless safictioned-byione.df the
exceptions, recipients of Federal financial
assistance may not, either directly. or .
indirectly. -doanything to -exclude persons
from their programs or activities -on the basis
of age. Nor may recipients do anythingnot
sanctiinedby one of the exceptions to deny
orlimit persons in their efforts to participate
in federally funded programs or activities on
the basis of-their age. For example, a medical
school may not excludepersons from -

admission solely because of theirage.
The prohibition against age discrimination

does not include n absolute prohibition
against separate or-different treatment on the
basis of age. As a general rule, separate -or
different treatment which denies orlimits
services from, or participation in. a program -

receiving Federal financial-assistance would-.
be prohibited by these regulations. On-the
other hand, these regulations do not
automatically invalidate the provision of
services through separate or different
treatment on the basis of age. Separate or
different treatment necessary to normal
operations or to the achievement of a
statutory objective would qualify for an
exception under these regulations, .

Section 90.49 of these regulationi contains
,language whici affects. the rules against-, ,

discrimination in two important ways: a
recipient may voluntarily act to overcome the
effects of conditions which, in the past. have
limited participation in a federally assisted
program on the basis of age; and. a recipient
may provide special benefits for children or
the elderly iE by so doing, the recipient does
not exclude others who are eligible from
participating in the federally assisted
program. As mentioned earlier, HEW does
not believe that Congress meant to disturb
the practices of recipients which provide
specialbenefits to children or the elderly. For
example, reduced fares for children and for
senior citizens on public transportation or on
railways or airlines would qualify as a
special benefit under § 90.49 of these
regulations. The definition of who qualifies as
"children" or "elderly" for purposes of
receiving a special benefit will be left to the
reasonable discretion of the recipients who
voluntarily provide the benrefit.

5. What are the Statutory Exceptions to the
Rules Against Age Discriminaton? a.
Definitions of Statutory Objective and
Normal Operation. Many commenters
questioned the meaning clarity. and
interpretation of the statutory exceptions to
the prohibition against age discrimination
contained in the proposed rules § § S0.14 and
90.15.

Twophrases. "normal operations" and
"statutory objective" are used in these
regulations in interpreting the Act's
exceptions for explicit age distinctions
(§ 90.14) and for the use of factors other than
age (§ 90.15). Critical to an understanding of
these statutory exceptions is the definition of
"statutory-objective" and the definition of
"normal operationn"

The NPRM stated that statutory objective
would mean either (1) any purpose of a
program or activity expressly stated in a
statute, or (2) anypurpose of a program or
activity expressly stated in a statute or
reasonably inferred from its provisions or
legislative history. Because legislative history
is a broad concept and because statutory
objectives %.ll be used to justify the use of
administratively imposed age distinctions or
factors other than age which have a
disproportionate effect. HEW believes that
the term "statutory objective" should be
construed to ean only expressly stated
objectives.

The NPRM was silent about whether the
term "statutory objective" referred to Federal
statutes, or State statutes, or local statutes or
all statutes. HEW believes the definition of.
"any law" in § 90.3 and the definition of
"statutory bjective"In § 90.13 should be
parallel. Therefore, the final regulations
define "statutory objective" to mean "any
purpose of a program or activity expressly
stated in any Federal statute. State statute or
local statute or ordinance adopted by an
elected, general purpose legislativebody."

The final regulations have not changed the
definition of "normal operation.' "Normal
operation" continues to mean "the operation
of a program or activity without significant
changes that would impair its ability to meet
its objectives." This definition of 'pormal __
operation" means that a recipient of Federal
funds may not use the statutory exceptions to,
justify refusing to make changes In program

operation because thosechanges disturb
administrative routine or are inconvenient.

b. The four-pozt test for determining when
an explicit age distinction is necessary to
norma progran operations ornecessary to
achieve a statutory objective. Section 90.14
establishes a four-part test for explicit age
distinctions which are claimed to be
necessary to the normal operation of a
program or activity, or to theachievementof
a statutory objective of a program or activity-

The NPRM provided that an action . -
reasonably takes age into account as a factor-
necessary to the normal operation or the
achievement ofa statutory objective ora
program or activity, if:

(a) Age Is used as a measure or
approximation of one or more other
characteristics [e.g., maturity);

(b) The other characteristic(s) must be
measured or approximated in order for the
normal operation of the ptogram or activity to
continue, orlo achieve any statutory
objective of the program or activity;

Cc) The other characteristic(s) can be
reasonably measured or approximated by the
use of age. and
(d) The other characteristic(s) are difficult

costly, or otherwise impractical to measure
directly.

The final regulations retain the four-part
test, with some changes. The word "and" has
been added after parts (a) and (b) to clarify
the intent that-an age distinction must meet
all four parts in order to qualify forzn
exception. The reference to "maturity" has
been deleted as an example of a
characteristic for which age may be an
approximation. because commenters felt that
the term was too vague and did notillustrate
what was meant in the testThe firstpart.of
the test-in § 90.14 refers lo a situation in
which a program uses an age distinction as
an Indicator of some other characteristic,
such as susceptibility to disease.

The third change occurs in part (d) of the
test. The final regulations no longer contain a
reference to cost or difficulty; however, part
(d) now requires that the characteristics for
which age is an approximation must be
impractical to measure directly on an
individual basis.

Thus, to qualify for an exception under
§ 90.14. all four of the following conditions
must be met: (a] the age distinction in
question mustbe used as an indicator or
measure of some other (non-age)
characteristic (b) the other characteristic
must be necessary for 'normal operation" or
for the achievement of a "statutory ,
objective"; (c) the other characteristic must
be capable ofrbeing reasonably approximated
by age, and (d) the other characteristic must
be impractical to measure directly on an
individual basis.

The lest set out in § 90.14 is designed to.
require careful scrutiny of age distinctions in
programs receiving Federal financial ,
assistance. It is not intended to serve as a
basis for permitting continued use of age
distinctions for the sake of administrative
convenience if this results in denial or
limitation of services on the basis of age.

HEW encourages recipients to apply age
distinctions flexibly;, thatis, to permit a
person, upon a proper showing of the' - -

Aik
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necessary characteristic to participate in the
activity or program even though he or she
would otherwise be barred by the age
distinction. Other things being equal, an age
distinction is more likely to qualify under one
of the statutory exceptions If it does not
automatically bar all those who do not meet
the age requirements.

Examples:* "Necessary to the Normal
Operation of the Program"

1. A youth organization receiving Federal
financial assistance imposes a maximum age
limitation on membership. The organization
claims that it has as an objective, the
training, education and character
development of youth. The use of a maximum
age limit is necessary to the normal operation
of the recipient's program because:

(a) Age is used as a measure of the need for
training, education, and character building
experiences preparing for the assumption of
adult responsibility, and

(b) The need for the service must be
measured in order for the youth
organization's objective to be met; and

(c) Age is highly related to the need for this
service and is thus a reasonable measure of
it; and

(d] It is not practical to measure this need
on an individual basis (i.e., while some
persons over the age limit might benefit from
the service and some persons under the age
limit might not need it. there is no practical
way to identify them on an individual basis).

2. A medical school receiving Federal
financial assistance generally does not admit
anyone over 35 years of age, even though this
results in turning away highly qualified
applicants over 35.

The school claims that it has an objective,
the teaching of qualified medical students
who, upon graduation, will practice as long
as possible. The school believes that this
objective requires it to select younger
applicants over older ones.

The use of such an age distinction is not
necessary to the normal operation of the
recipient's program because it does not meet
the requirement of § 90.14(b).

Age of the applicant may be a reasonable
measure of a non-age characteristic
(longevity of practice). This .haracteristic
may be impractical to measure directly on an
individual basis. Nevertheless, achieving a
high average longevity of practice for its
graduates cannot be considered a program
objective for a medical school within the
meaning of the Act. The "normal operation"
exception is not intended to permit a
recipient to use broad notions of efficiency or
cost-benefit analysis to justify exclusion from
a program on the basis of age. The basic
objectives of the medical school involve
training competent and qualified medicial
school graduates. These objectives are not
impaired if the average length its graduates
practice medicine is lowered by a fraction of
a year (or even more] by the admission of
qualified applicants over 35 years of age.

*The examples illustrate general situations in
which the regulations are applied to hypothetical
recipients.

Examples:* "Necessary tothe Achievement
of a Statutory Objective"
1. Applications for grants for disease

control programs under the Public Health
Service Act can only be approved if they "(B)
contain assurances satisfactory to the
Secretary that.., the applicant will conduct
such programs as may by necessary (i) to
develop an awareness in those persons in the
area served by the applicant who are most
susceptible to the disease or conditions...
of appropriate preventive behavior and
measures (including immunization) and
*diagnostic procedures for such disease, and
(ii) to facilitate their access to such measures
and procedures," (42 U.S.C. 247b).

Under the test of § 90.14, it is necessary to
the achievement of this explicit statutory
objective to give priority in inirmnnization to
age categories most at risk to the disease in
question because:
(a) Age is being used as a measure of

susceptibility to a disease; and
(b) Susceptibility to disease must be

measured for the statutory objective to be
met; and

(c) Age is a reasonable measure of
susceptibility to the particular disease; and

(d) Susceptibility to the disease is
impractical to measure directly on an
individual basis.

2. The purpose of the Adult Education Act
(20 U.S.C. 1201 et seq.) is to provide
education that will "enable all adults to
continue their education... and.., enable
them to become more employable,
productive, and responsible citizens." (20
U.S.C. 1201.) The Act defines an adult as
"any individual who has atthined the age of
16." (20 U.S.C. 1201(a).)

A recipient limits participation in its adult
education program to adults under 35 on the
grounds that this is necessary to achieve the
explicit Adult Education Act objective of
increasing employability, productivity, and
responsibility.

It is not necessary to the achievement of
this statutory objective to limit participation
to those under 35. This age limitation fails at
least two elements of the four-part test set
out in § 90.14. Employability, productivity
and responsibility need not be measured in
order to meet the statutory objective of'
making adults more employable, productive
or responsible because the objective Is -
comparative rather than absolute. The statute
only requires an effort to improve these
characteristics in an individual, not to
maximize the degree of improvement.

These characteristics have no
demonstrable correlation with age and
cannot be reasonably measured by the use of
age (§ 90.14(c)].

Whether or not these characteristics can
practically be measured directly on an
individual basis need not be considered,
since the characteristics do not have to be
measured in order to meet the statutory
objective.

c. Use of Reasonable Factors Other than
Age. Section 90.15 of the NPRM set out four
options to characterize the relationship

*The examples illustrate general situations in
which the regulations are applied to hypothetical
recipients.

between a factor other than ago that may ,
have a discriminatory effect and.the normal
operation of a program or the achievement of
a statutory objective. Those four options
were rational, direct, substantial, and
necessary. Commenters disagreed about
what relationship a factor other than ago
should bear to the normal operation o' the
statutory objective of a program or activity.

The final regulations require that a factor
other than age bear a direct and substantial
relationship to the normal operation of the
statutory objective of a program or activity.
The "rational" option, which was equated in
the NPRM with the rational basis teat used
under the equal protection clause of the
Fourteenth Amendment, has been rejected on
the grounds that many serious discriminatory
effects created by factors other than ago
would be likely to survive a rational basis
level of scrutiny.

The "necessary" option has been rejected
because it requires a test which Is not
sufficiently flexible to deal with the variety of
factors other than age and the variation In
facts and circumstances that contribute to
whether those factors other than age are
"reasonable."

The regulations adopt the "direct and
substantial" standard because it provides the
appropriate flexibility and, at the same time,
avoids the weaknesses inherent in the
"rational" standard. Use of the "direct and
substantial" standard means that use of
factors other than age must be carefully
examined in light of the individual facts and
circumstances surrounding their use. This
examination will determine whether use of
the factor other than-age is a sufficiently
effective method of achieving a worthwhile
program purpose to justify limiting or denying
services or participation to adversely
affected persons.

Examples:* "Reasonable Factors Other Than
Age"
1. A federally assisted training program

uses a physical fitness test as a factor for
selecting participants to train for a certain
job. The job involves frequent heavy lifting
and other demands for physical strength and
stamina. Even though older persons might fail
the test more frequently than younger
persons, the physical fitness test measures a
characteristic that Is directly and
substantially related to the job for which
persons are being trained and Is, therefore,
permissible under the Act.

2. The same program referred to in (1)
above uses the same physical fitness toot to
select participants for a training program for
clerical work. It claims that persons who pass
the test are likely to do better work than
those who'are unable to pass the tdst. Even if
this were true; the relationship between the'
requirements of the test and the requirements
of the type of job for which training Is being
offered is not direct and substantial. It Is so
tenuous and limited that It will not justify the
test's age discriminatory effect. In this
situation, use of the test would violate the
Act.

* The examples Illustrate general situations In
which the regudatlons are applied to hypothetical
recipients. ,

• III I I I
. 77416



- Federal .Regaster [ Vol. 44, No. 251 / Monday, December 31, 1979 / Proposed Rules

6. CostlBen eftApalysis.-The NPRM raised
the issue of Whether cost-benefit
consideratios.can justify th6 use 'of age -
distinctions-orfactors other than age. A
majority of-commenters expressed support
for the NPRM position that a'co t-benefit
consideration by itself cannot be the sole
justification foran exception nnder 90.14
and §. 90.15. Others, however, opposed any
use of cost-benefit analysis.inlahe
admiiiisration of fderflly assisted
programs. -

The use.of an explicit age distinction in the
operation of a federally assisted program will
have to'be-justified asnecessary to the
normal operation of th4 program or to the
achievement of a statutory objective.That is,
the explicit age distinction will have to meet
the four part test of§ 90.14-and cannot be
disqualified or justified because it reflects a
costbenefit consideration. Use of afactor
other than age will hve'lo meet the test
established in § 90.15 and cannot be
disqualifiedor justifiedbecause it reflects a -

cost-benefit.consideration. The scrutiny '
afforded age distintions and factors.other"
than age under these'regulations should have
the effect of screening out discriminatory
cost-benefit considerations.

7. Relationship Between General andAge-
Targeted P9ogams. Aiother major issue in
the NIPRM concerned similar services .
provided by both general and age-targeted
programs. The question was whether the
existence of an age-targetedprogram in any
way relieved a general program of its
obligation to serve the age group eligible for -

the age-targeted program..
Many-commenters expressed the view that..

the general prograii was not relieved in any
way of its obligation to serve eyeryone
regardless-of age. They reasoned that: the age
targeted program was intended to
supplement-service for" the eligible
population, not to replace the services
provided by the general' program; an, age- -
targetedprogramrecogiz.es the special or
additional needs of.aA 4e group, so that any,
restriction on the a vailability of services in'a
general progranh bad solely on the,.
existence of an age-targeted program would
be discriminatory; admiristrators should not
be given discretion to limit participation on,
the basis of age ina general program which
Congress created to serve all ages.

Some commenters did say, however. that
there areoccasions when a general program
should be permitted to deny services to an
age grodp which is served elsewhere.They
reasoned that the general programs can then
focus on those inneed who are not being.
served elsewhere; services offered in a
general-program should be based on the
needs of the community as a whole and
should take into account what is offered
elsewhere; to requiie a generalprogram to -

spread its.limited resources to all age groups,.
regardless of the availability of similar.
services, would weaken the qualityof the -

services provided. There was no support-for "
the view that he general program's
obligation was -unconditionally lessened by
the existence of the age targeted program.

Tie final regtations'continue thepolicy
expressed in the NPRM that, fori a general
program, any deviation from a policy of

serving all eligible persons regardless of age
that results in a denial or limitation of service
on the basis of age is only permissible if it
meets one of the statutoryexceptlons under
§ 90.14 Or § 90.15.

A general program can focus its services by
referring persons to existing age targeted
programs only if those actions do not result in
the denial of services to the individual or In
the provision of lesser or different services.
However, HEW is persuaded that there are
situations when referral to an age targeted
program does not result in a denial or
lindtation of services. For example, a program
whichserves all ages maybe aware of an age
targeted program whlch, because of its
specialization, offers better services to that
age group. A general program may have a
waiting list of applicants while a similar age
'targeted program has space available. In
situations like these, a general program could
refer an applicant to the age targeted program
provided that it had sufficiently well
established relationship with the age targeted
program to assure that the person referred
actually received the service sought.

8. Mediafon of Ago Discriminaoton
Complaints. The NPRM proposed that
complaints of age discrimination be subject
to mediation after Initial screening by the
Federal agency. The NRM also proposed
that participation In mediltion be mandatory
for both complainant and recipient and that
administration of the mediation process be
centralized in one government agency, the
Federal Mediation and Conciliation Service
(FMCS). These provisions of the NPRM have
been kept in the final regulations.

While most commenters supported the
proposed use of mediation. some commenters
questioned the appropriateness of requiring
mediation as the first step in resolving an age
discrimination complaint. They argued that
mediation promotes Inappropriate bargaining
over civil rights, that mediation may
jeopardize the rights of complainants, that
not every complaint Is suitable for mediation.
that mediation introduces a new and
different step In the complaint resolution
process.which will be unnecessarily
confusing to complainants and recipients.

HEW continues to believe that the
mediation process Is an important Innovation
in resolution of age discrimination
complaints. Mediation is an effoit to provide
faster and more creative resolution of
complaints through-informal methods of
dispute resolution. Attempts to reach a
mediated settlement of the complaint must be
completed In the first 60 days after the
complaint is received. While mediation does
represent a new step in the complaint
resolution process, the experience In
resolving complaints under other civil rights
statutes has been that the Co days set aside
for mediation will not significantly delay the
enforcement process.

Experience with mediation in other areas
indicates that even the most intransigentL
parties can arrive at a mutuallysatisfactory
resolution of their dispute. Consequently,
HEW believes It Is desirable to require that
mediation be attempted n all complaints.
Mediation does not necessarily meal that the
two parties to the dispute must meet face to
face; each may meet separately with the

mediator. Since the mediated settlement mdst>
be satisfactory to both parties, neither the
complainant nor the recipient Is compelled to-
settle the complaint. Since the cost of the
mediator will be paid by the Federal
government, the financial burden on
complainants and recipients will be minimaL
HEW believes that the ADA offers a unique
opportunity to try this innovative approach to
the resolution of disputes.

These regulations require'thatthe.
management of the mediation process be
centralized in one agency, designatedby the
Secretary of HEW. The FMCS will be that
agency. Commenters critical of this decision
questioned the wisdom of introducing anew
agency Into the civil rights enforcement
process. Some suggested that each agency
should manage its own mediation process, to
permit the use of staff who would be more
familiar with the programn and problems of
the Federal agency receiving the complaint.

HEW believes that the benefits to be
realized by centralizing the management-of
the mediation process are substantial and
that the FMCS Is the appropriate agency for
the job. The use of a single agency to manage
the medi.tion process assures thatuniform
standards will be used in the recruitment and
training of mediators, that the training will be
centralized, that consistent procedures will
be followed in themediation. and that there
can be a comprehensive and coherent
evaluation of the process as part of the 30
month review of the effectiveness of these
regulations. Wflle the use of the FMCS does
introduce a new agency into civil rights
enforcement, one of the key elements in
mediation is that both sides have confidence
that the mediator is an independent third
party. HEW believes that mediation of age
discrimination complaints has abetter
chance to succeed if the mediator is not part
of the staff of a Federal agency responsible
for enforcing the Age Discrimination AcLThe
FMCS, 'whIch has an established reputation
for mediating disputes, will draw on some of
its experienced staff and will recruit and
train a cadre of community based mediators
who will work on age discrimination
complaints.

Alter 30 months, HEW will evaluate the -
mediation process in accordance with § 90.1
of these regulations. The process willbe
used, revised or restructured as indicated by
the results of that review.

The Department of Health, Education, and'
Welfare adds Part 90 to Title 45 of the Code
of Federal Regulations as set forth below.

Datedi June 5, 1979.
Joseph A. Califano Jr.
Secretary, Department ofHeelth, Educoaon.
and Welfare.

The Department of Health. Education. and-
Welfare adds Part 90 to£itle 45 of the Code
of Federal Regulations as set forth below:

PART 90-NONDISCRIMINATION ON THE
BASIS OF AGE IN PROGRAIIS OR -
ACTIVITIES RECEIVING FEDERAL -

FINANCIAL ASSISTANCE

Subpart A-General

Sec.
90.1 WhatisthepurposeoftheAge

Discrimination Act of 1975?
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90.2 What is the purpose of these
regulations?

90.3 What programs and activities does the
Age Discrimination Act of 1975 cover?

90.4 How are the terms in the regulations
defined?

Subpart B-What Is Age Discrimination?

(Standards for Determining Discriminatory
Practices)
90.11 Purpose of this Subpart.
90.12 Rules against age discrimination.
90.13 Definitions of "normal operation" and

"statutory objective."
90.14 Exceptions to the rules against age

discrimination. Normal operation or
statutory objective of any program or
activity.

90.15 Exceptions to the rules against age
discrimination. Reasonable factors other
than age.

90.16 Burden of proof.

Subpart C-What are the Responsibilities
of the Federal Agencies?

90.31 Issuance of regulations.
90.32 Review of agency policies and

administrative practices.
90.33 Interagency cooperation.
90.34 Agency reports.

Subpart D-Investigation, Conciliation and
Enforcement Procedures

90.41 What is the purpose of this Subpart?
90.42 What responsibilities do recipients

and agencies have generally to ensure
compliance with the Act?

90.43 What specific responsibilities do
agencies and recipients have to ensure
compliance with the Act?

90.44 Compliance reviews.
90.45 Information requirements.
90.46 Prohibition against intimidation or

retaliation.
90.47 What further provisions must an

agency make in order to enforce its
regulations after an investigation
indicates that a violation of the Act has
been committed?

90.48 Alternate funds disbursal procedure.
90.49 Remedial and affirmative action by

recipients. ,
90.50 Exhaustion of administrative

remedies.-

Subpart E-Future Review of Age
Discrimination Regulations

90.61 Review of general regulations.
90.62 Review of agency regulations.

Authority: Age Discrimination Act of 1975,
42 U.S.C. 6101 et seq.

Subpart A-General

§ 90.1 What is the purpose of the-Age
Discrimination- Act of 1975?

The Age Discrimination Act of 1975, as
amended, is designed to prohibit
discrimination on the basis of age in
programs or activities receiving Federal
financial assistance. The Act also permits
federally assisted programs and activities,
and recipients of Federal funds, to continue
to use certain age distinctions and factors
other" than age which meet the requirements
of the 'Act and these regulations.

§ 90.2 What Is the purpose of these
regulations?

(a) The purpose of these regulations is to
state general, government-wide rules for the
implementation of the Age Discrimination
Act of 1975, as amended, and to guide each
agency in the preparation of agency-specific
age discrimination regulations.

(b) These regulations apply to each Federal
agency which provides Federal financial
assistance to any program or activity.

§ 90.3 ' What programs and activities does
the Age Discrimination Act of 1975 cover?

(a) The Age Discrimination Act of 1975
applies to any program or activity receiving
Federal financial assistance, including
programs or activities receiving funds under
the State and Local Fiscal Assistance Act of
1972 (31 U.S.C. 1221 et seq.).

(b) The Age Discrimination Act of 1975
does not apply to:

(1) An age distinction contained in that
part of a Federal, State of local statute or'
ordinance adopted by an elected, general
purpose legislative body which:

(i) Provides any benefits or assistance to
persons based on age; or

(ii] Establishes criteria for participation in'
age-related terms; or

(iii) Describes intended beneficiaries or
target groups in age-related terms.

(2] Any employment practice of any
employer, employment agency, labor
organization, or any labor-management joint
apprenticeship training program, except for
any program or activity receiving Federal
financial assitance for public service
employment under the Comprehensive
Employment and Training Act of 1974
(CETA), (29 U.S.C. 801 et seq.).

§ 90.4 How are the terms In these
regulations defined?

As used in these regulations, the term:
"Act" means the Age Discrimination Act of

1975, as amended, (Title III of Public Law 94-;
135).

"Action" means any act, activity, policy,
rule, standard, or method of administration;
or the use of any policy, rule, standard, or
method of administration.

"Age" means how old a person is, or the
number of elapsed years form the date of a
person's birth.

"Age distinction" means any action using
age or an age-related term.

"Age-related term" means a word or words
which necessarily imply a particular age or
range of ages (for example, "children,"
"adult," "older persons," but not "student").

"Agency" means a Federal department or
agency that is empowered to extend financial
assistance.

"Federal financial assistance" means any
grant, entitlement, loan, cooperative
agreement, contract (other than a
procurement contract or a contract of
insurance or guaranty), or any other
arrangement by which the agency provides or
otherwise makes available assistance in the
form of:

(a) Funds;
(b) Services of Federal personnel; or
(c) Real and personal property or any

interest in or use of property' including:

(1) Transfers or leases of property for less
than fair market value or for reduced
consideration; and

(2) Proceeds from a subsequent transfer or
lease of property If the Federal share of Its
fair market value is not returned td the
Federal Government.

"Recipient" means any State or Its political
subdivision, any instrumentality of a State or
its political sub-division, any public or
private agency, institution, organization, or
other entity, or any person to Which Federal
financial assistance is extended, directly or
through another recipient. Recipient Includes
any successor, assignee, or transferee, but
excludes the ultimate beneficiary of the
assistance.

"Secretary" means the Secretary of the
Department of Health, Educatioii, and
Welfare.

"United States" means the fifty States, the
District of Columbia, Puerto Rico, the Virgin
Islands, American Samoa, Guam, Wake
Island, the Canal Zone, the Trust Territory of
the Pacific Islands, the Northern Marianas,
and the territories and possessions of the
United States.

Subpart B-What is Age Discrimination?

Standards for Determining Discriminatory
Practices

§ 90.11 Purpose of this subpart.
The puipose'of this subpart Is to set forth

the prohibitions against age discriminatidn
and the exceptions to those prbhibitidns.

§ 90.12 Rules against age discrimination,
The'rules stated In this section are limited

by the exceptions contained in sections 90,14,
and 90.15 of these regulations.

(a) General rule: No person In the United
states shall, on the basis of ag6, be excluded
from participaiion in, be denied the benefits
of, or be subjected to discrimination under,
any program or activity receiving Federal
financial assistance.

(b) Specific rules: A recipient may not, in
any program or activity receiving Federal
financial assistance, directly or through
contractual, licensing, or other arrangements
use age distinctions or take any other actions
which have the effect, on the basis of ago, of:

(1) excluding individuals from, denying
them the benefits of, or subjecting them to
discrimination under, a program or activity
receiving Federal financial assistance, or

(2) Denying or limiting individuals In their
opportunity to participate in any program or
activity receiving Federal financial
assistance.

(c) The specific forms of age discrimination
listed in paragraph (b) of this section do not
necessarily constitute a complete list.

§ 90.13 Definitions of "normal operation"
and "statutory objective."
. For purposes of sections 90.14, and 00.15,
the terms "normal operation" and "statutory
objective" shall have the following meaning:

(a) "Normal operation" means the
operation of a program or activity without
significant changes that would impair its
ability to meet its objectives'. " .

(b) "Statutory objective" meand any
purpose of a'program or activity expressly

.... ,r- .. ..
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stated in any Federal statute. State s
localstatute orordinance adopted b
elected, general purpose legislative

§90.i4. Excejtions to the rules at
age discrimination, Normal operati
statutory objective of any program
activity..

A recipient is permitted to take an
otherwise prohibited by. section 90.1
action reasonably takes into accoun
factor necessary-to the normal oper
the achievement-of any statutory obj
a program or activity. An action reas
takes into account age as a factor ne
to the normal operation or the achie
any statutory objective of a program
activity, if;

(a) Age is used as a measure or
approximation of one or more other
characteristics;, and

(b) The other characteristic~s) ran
measured orapproximated in order:
normal operation of the program or.a
continue, or to achieve any statutory
objectiveof the.prograrn or.activity.

(c) The other characteristic(s) can
reasonably measured or approximat
use of age; and -

(d} The other characteristic(s) are
impractical to measure directly on a
individual basis.

§ 90.15 Exceptions to the rules ag
age discrimlnation. Reasonable far
other than age.

A recipient is permitted to take an
otherwise prohibited by section 90.1
is based on a factor other than age, e
though that action may have a
disproportionate effect on persons of
different ages. An action may be bas
factor other than age only if the fact
a direct and substaitial relationship
normal operation of theprogram-or z
or to the achievement of a stabtory
objective.

§ 90.16 -Burden of proo.
Thdburden of provhng thiat an age

distinction orother action falls withi
exceptions outlined in sections 90.14
90.15 is on the reciplent of Federal fi,
assistafice. •

Appendix D

PART 160-GUIDEUNES ON
DISCRIMINATION-BECAUSE OFNA
ORIGIN

§ 1608.1 Guidelines on discrimina
because of national origin.

(a) The Commission is aware of-th
widespread-practices of discriminati
basis of national orign and intends
to the full force of law toeliminate s
discrimination. The bona fide oc-Eupa
qualification exception as it pertains
national origin-cases shall.be strictl
construed. " -

(b) Title VI is-intended to ellinina
as viell'as-the overt-prattices of
discrimifiation and the Commission
therefore, examine with particular co
cases where pdrso ns Within ihb jursi
of the Commission have been denied
employment opportunity for reasons
are grounded in national origin

statute. or considerations. Examples of cases of this
y an - character wich have come to theattention
body. of the Commission include: The use of tests in
ganst " the English language where the individualtested came from circumstances where
on or English was not that person's first languageor or mother tongue, and where English

language skill Is not a requirement of the.
action. work to be performed. denial of equal

2, if the, opportunity to persons married to or
t age as a associated with pers6ns of a specific national
ation-or -. origin; denial of equal opportunity because of
jective of.; membership in lawful organizations
sonably identified with or seeking to promote the
ecessary interests of national groups; denial of equal
vement of opportunity because of attendance at schools
or or churches commonly utilized by persons of

a given national origin; denial of equal
opportunity because their name or that of
their spouse reflects a certain national origin,
and denial of equal opportunity to persons

t be who as a class of persons tend to fall outside
for the nationalnorms for height-and weight where
activity to. such height and weight specifications are not

necessary for the performance of the work
and involved.
be (c) Title VII of the Civil Rights Act of 2904
ed by the protects all Individuals, both citizen and

noncitizens, domiciled or residing in the
United States against discrimination on the

an basis of race, color, religion. sex, or national
origin.

ainst (d) Where discrimination on the basis- of
tors citizenship against a lawfully Immigrated

- alien residing in the United States has the
Saction " purpose or effect of discriminating againstacich persons of a particular national origin, such2 which person may not be discriminated against onven the basis of citizenship, except that it Is not
f an unlawful employment practice for an
ed on a employer pursuant to section 703(g). to refuse

to employ any person who does not fulfill the
or bears requirements imposed in the interests of°to the
activity national security pursuant to any statute of

the United States or any Executive Order of
the President respecting the particular

.. .position or the particular premises in
question.

(e) In addition, some states have enacted
nthe laws prohibiting the employment of
and noncitizens. Where such laws have the
nancial purpose or effect of discriminating on the

basis or national origin, they are In conflict
with and are. therefore, superseded by title

.... *. VII of the Civil Rights Act of 1934, as
amended.

- (Sec. 713(a). 78 Stat. 265;42 U.S.C.2000e-12)
LTIONAL -Appendix E

(From the FederalRegister of Friday.
tion September 14.1979.)

EQUAL EMPLOYMENT OPPORTUNITY
on on te COMMISSIONion on the
to apply . 29 CFR Part 1605uchatonal Proposed Guidelines on Discriminationato - Because of Religion

-: AGENCY: Equal Employment Opportunity
Commission.

te-covert ACTION: Proposed Guidelines.

wil.~
oncern
diction
equal
which

SUMmARY The Equal Employment
Opportunity Commission is proposing a
revision of its Guidelines on Discrimination -

Because of-Religion. We are taking this
action In response to the public confusion
concerning the duty.of employers and labor
organizations to provide reasonable
accommodation for the religious practices of
employees or prospective employees. If
adopted, these Guidelines will clarify this
duty and thereby prevent an employee or
prospective employee from being
discriminated against and unnecessarily
penalized because of his or her religious
practices.
DATES: Comments must be received on or
before December 13. 2979.
ADDRSSF.: Address all comments to: Marie
D. Wilson. Executive Officer. Executive-
Secretariat, Equal Employment Opportunity
Commission. 2401 E Street NW., Washington.
D.C. 20506.
FOR FURTHER INFORMATION CONTACT
Frederick D. Dorsey. Director, Office of Policy
Implementation. Room 4002. EEOC, 2401 E
Street NW. Washington. D.C. 20506, (202)
634-7060.
SUPPLEMENTARY INFORMATION. Section 7010)
of Title VII of the Cil Rights Act of 1964. as
amended creates an obligation to provide
reasonable accommodation for the religious
practices of an employee or prospective
employee, unless to do so would create an
undue hardship. In 1977. the Supreme Court
rendered its decision in 7r= World
AirZies, Inc. v.Hardison, 432 US. 63 (1977).
The Court's interpretation of an undue
hardship led to much confusion in the
employment sector. It left employers,
employees and labor organizations unclear as
to the extent of the statutory duty underTitle
VII to provide reasonable accommodation for
the religious practices of an employee or
prospective employee. The Commission held
public informational hearings on this issue in
April and May of 1978 in New York City. Los
Angeles and Milwaukee. To allow interested
persons'an opportunity to participate in all
stages of its rulemaking process and in
compliance with Executive Order 2244
Improving Government Regulations (43FR
12M81. March 24.1978). the Commission
published Its intent to review its current
Guidelines on Discrmkina ion Because of
Religion (44 FR 6200 January 31.1979). The
purpose of this review was to determine if
any changes in the Guidelines were needed
based on the Information obtained from the
Commission's informational hearings.
After this information was studied, the

Commission considered several alternatives
among which were: (1) The Commission
could seek new legislation: (2) the
Commission could publish the transcript of
the hearings and then employers could
develop solutions from the information
obtained at the hearigs; (3) the Commission
could rely on Its existing Guidelines: (4) the
Commission could revise its Guidelines or;, (5)
the Commission could revise its Guidelines
and publish the transcript of the hearings.

The last alternative was selected because
the hearings established that many people
desired clarification of the Guidelines and "
that many employers had developed
alternative employment practices for
accommodating the religious practices of
employees and prospective employees -which
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could be of use generally. A trariscript of the
hearings will be available for purchase after
October 15, 1979.

One issue repeatedly raised during the
hearings concerned the use of pre-selection
inquiries into an applicant's availability to
work during an employer's scheduled hours.
Many employers--especially employers who
operate on shifts or 7 days a week--ask
applicants if they are available to, work all of
the scheduled working hours even though the
applicant would only be working some of
those hours. The employer then often
excludes any applicants who are not
available at all the specified times. This
procedure prevents many applicants, who are
not available at all times because of their
religious practices, from being employed even
before the employer determines whether or
not it could accommodate the applicant
without an undue hardship to its business.
The Commission has developed one solution
to this problem (at footnote 10) which would
enable the employer to determine the
majority of hours when all the applicants
would be available, while deferring until after
the position is offered determination pf the
times when individuals cannot be avnilable
because of religious practices. The
Commission asks the public to comment on
this solution and to suggest other
alternatives.

Thesb Guidelines are a significant
regulation under Executive Order 12044.'
Their purpose is to clarify the Commission's
current Gidelnes on Discrimination
Because of Religion. There are no regulatory
burdens or racordkeeping requirements
necessary for compliance with the .
Guidelines. The Commission has determined
that they would not have a major economic
impact on the economy and that a regulatory
analysis is not necessary.

In compllanc with Executive Order 12067
(43 FR 28967, July'5, 1978), the CommisSi6n
has consulted during the drafting stage with
representatives of the Department of Justice,
Department of Labor, Department of
Treasury and the Office of Personnel
Managmert. As a result ofthis coordination
and cooperation, the Commission and the
above agencies have -developed these
proposed Guidelines. At the end of the 90 day
comment period, the Commission will
continue to consult with these agencies on
issues raised through the public comment
process. The Commission and these agencies
will then issue final Guidelines. Ehch agency
may decide If additional provisions are
necessary under its specific -statutory
authority.

,Signed at Washington this 11th day of
September 1979.

For the Cdmmission.
Eleanor Holmes Norton.
Chair.

Accordingly, it is proposed to amend 29
CFR Chapter XIV by revising Part 1605 to
read as follows:

PART 1605-GUIDELINES ON
DISCRIMINATION BECAUSE OF RELIGION

Sec.
1605.1 "Religious" nature of a practice or

belief.

1605.2 Reasonable accommodation without
undue hardship as required by section "
701(j) of Title VII of the Civil Rights Act
of 1964.

Appendix A to § 1605.2 Background
information.

Authority: Sec. 713(a), 78 Stat. 265; 42
U.S.C. 2000e-12.

§ 1605.1 "Religious" nature of a practice
or belief.

In most cases whether or not a practice or
belief is religious is not at issue. However, in
those cases in which the issue does exist, the
Commission will define religious practices to
include moral or ethical beliefs as to what is
right and wrong which are sincerely held
with the strength of traditional religious
views. This standard was developed in
United States v. Seeger, 380 U.S. 163 (1965)
and Welsh v. United States, 398 U.S. 333
(1970). The Commission has consistently
applied this standard in its decisions. 2 The
fact that no religious group espouses such
beliefs or the fact that the religious group to
which the individual professes to belong may
hot accept such belief will not determine
whether the belief is a religious'belief of the
employee or prospective employee.

§ 1605.2 Reasonable accommodation
without undue hardship as required by
section 701(j) of title VII of the Civil Rights
Act of 1964.3

(a) Purpose of This Section. This section
clarifies the obligation imposed by Title VII
of the Civil Rights Act of 1964, as amended,
(sections 701(j), 703 and 717) to accommodate
the religious practices of employees and
prospective employees, This section does not
address other obligations under Title VII not
to discriminate on grounds of religion, nor
other provisions of Title VII. 4 The legal
principles which have been developed with
respect to other aspects of discrimination
prohibited by Title VII on the bases of race,
color, sex, and national origin also apply to
religious discrimination in all circumstances
other than where an accommodation is
required.

(b) Duty to Accommodate. (1) Section 7010)
makes it an unlawful employment practice
under § 703(a)(1) for an employer to fail to
reasonably accommodate the religious
practices and beliefs of an employee or
prospective employee, unless the employer

'The word "practice" as used In these guidelines
means "observance and practice, as well as belief', '

as stated in section 701(j), 42 U.S.C. 20ooeojl.
2See CD 76-104 (1976). CCH 6500;. CD 71-2620

(1971), CCH 6283; CD 71-779 (1970). CCH 1 6180.
3 Section 70101), 42 U.S.C. 2000e(j) states: "The-

term 'religion' includes ill aspects of religious
observance and practice, as well as belief, unless an
employer demonstrates that he Is unable to
reasonably accommodate an employee's or
prospective employee's religious observance or
practice without undue hardship on the conduct of
the employer's business."4This section is not intended to limit any
additional obligations to accommodate religious
practices which may exist pursuant to constitutonal,
statutory or executive order provisions such as E.O.
11246; neither Is it intended to provide gulddnce for
statutes which require accommodation on bases
other than religion such as § 503 of the
Rehabilitation Act of 1973.

demonstrates that accommodation would
result in undue hardship on the conduct of its
business. 5 Section 701(j) in conjunction with
§ 703(c), Imposes an obligation on a labor
organization to reasonably accommodate the
religious practices and beliefs of an employee
or prospective employee, unless the labor
organization demonstrates that
accommodation would result in undue
hardship.6

(2) After an employee or prospective
employee notifies the employer or labor
organization of his or her need for a religious
accommodation, the employer or labor
organization has an obligation to explore all
possible methods of reasonable
accommodation. A refusal to accommodate Is
justified only when an employer or labor
organization can demonstrate that an undue
hardship would in fact result from each
alternatiye. A mere assumption that many
more-people, with the same beliefs' as the
person being accommodated, may also need
accommodation is not evidence of undue
hardship.

(c) Alternatives for Accommodating
Religious Practices. (1) Employees and
prospective employees most frequently
request an accommodation because their
religious practices conflict with their work
schedules. The following subsections are
some means of accommodating the conflict
between work schedules and religious
practices which the Commission believes that
employers and labor organizations must
explore as part of the obligation to
accommodate. These are not intended to be
all-inclusive. There are often other
alternatives which would reasonably
accommodate an individual's religious
practices when they conflict with a work
schedule. There are also employment
practices besides work scheduling which may
conflict with religious practices and cause an
individual to request an accommodation. See,
for example, the Commission's finding
number (3) from Its Hearings on Religious
Discrimination, in Appendix A to § 1005.2.
The principles expressed In these guidelines
apply as well to such requests for
accommodation.

(2) Some alternatives for accommodating
an individual's 'eligious practices could, to
various degrees, disadvantage the individual
in terms of wages, desirability of position, or
career opportunities. The obligation to
provide equal employment opportunity to the
extent possible, irrespective of religious
beliefs, requires that employers and labor
organizations adopt the alternative which
least disadvantages the Individual requiring
the accommodation.

,3 See Trans World Airlines, Inc. v. Hardison, 432
U.S. 63.7 4 (1977).

6Section 1605.2 Is primarily directed to
obligations of employers or labor organizations.
which are the entitles covered by Title VII that will
most often be required to make an accommodation.
ttowever, the principles of § 1605,2 also apply when
an accommodation can be required of other entities
covered by Title VII. such as an employment agency
(§ 703(b)) or a l6int labor-management committee
controlling hpprentlceship or other training or
retraining (§ 703(d)). See, for example. § 1605.2(o)]1)
"Scheduling of Tests or Other Selection
Procedures."

! m
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(I) VoluntarySubstitutes. Reasonable. - -.
accomniodatiofiiwithoutiindue hardshipis
possible where a.satisfactory voluntary -i
substitute isavailable. In a number-of cases,
the securing.of a substitute has been left-
.entirely up to the individual seeking the .,
accommodation; The C ommission believes
that the obligation to accommodate requires,
that employers and labor organizations do .
everything possible to facilitate the securing
of a satisfactory voluntary substitute. Some
means of doing this which would not involv.e
,substantial. cost are: to publicize policies.
regarding accommodation and.substitAtion;.
to. promote an atmosphere in.which suc.
substitutions:are favrably.regarded. to:
provide a central file, bulletin bomd or other
means for matching voluntary substitutes-
with positions for which substitutes are,
needed.

(ii)Fexbe Scheduing. One means of
provi .dig reasonabe acpommodation for te
reliiq6s practices of employees or . ,

prospecty employjees. which eniployers and
labor organizations must explore is the
creation of a flexible work schedule. The
folloving list is an example of ar as inwlich
flexibility, might be introdticed. Flexible.
arrival Wnd departur times. floating or"
optibnal holidays; flem'lle'Work br'eaks; use
of liuilf time in exchange.fpr early departure;
staggered iWork h6urs; and pe rittiing ah
enplby-ee to make iip-time lbsi due to the .

1 observance of reiious jrdciices.' .
(iiifLoater m fi and Chdnge of f6b

Assigninents 'Wheniain employee cannot be
accommodated either as to his or her enilre
job oi an assignment withi the job,
employers-ai labor organizations must'
consider whether or hot it'is p6ssible t6
chang6 the job a-§Igniient to give the
employee a lateral taiisfer.

(iv) Payment of Dusto a Labor
- Organization. Sqmecollective bargaining
"hgreements inclfde a'pioision" that'eabh,
employee. nist join the labor organiiation or
pay thelabor 6irifidti6ii a sui equivalent'
to duei. Wlieiaiemploye'sielgious 

'

practices ddn'ot per'mit mplihficewivilhi uc
a prbois-ion.th ldb6r orgahization must -
accommodate the em'pldyee by ldrmitting
him or her to donate a sum equivalent to dues
to a charitable" irganizatlon bther than'one
associatid witfi thetemploee's-religio'n.'

(dl Undue Hardsihi-. (1) Cost. In the, -
Hardisdn decision' the Court indicated-that"
it would be an uiiduelardship 6n 'n" •
eiployer if it is fofced lo bear "more thana
de mnutnns -cost" in order to ac ommodate
an employee's need to bi absent-from his'or
her-schedfled duty hours. 432 U.S. at 84"
Interpretaion of 'more than ade minimis
cost" has to be made on A case by case bdsis
with due regard given to the identifiable cost
in relation to the size nd operating cost of
the employer, and the number'of individubis"
who will in fact-need a-partic @&-
accommodation; Idgenbral; the Commission

'On September-29, 1978, Congress enacted such a
provision for the accommodation of Federal.

* employees'.religious practices. See Public Law 95-.
390,5 U.S.C. 5550a "Compensatory T'imeOff for
Religious Observances."......... •
. 8Jtnf"As'n ofMachimstand.Aemspace
Workers v. Anderson, Fj2d 3 7 (9th'Cir. 1978);.cert
denied-U.S.-, 47 LW. 3738 gune 5,1979).

interprets this phrase as It was.used In the.
Hardison decision to mean. that costs similar
to the regular payment of premium wages of
substitutes, which was at issue in Hardison,
would constitute undue hardship: However;
the infrequent payment of premium wages for
a substitute o the.payment of premium
wages while a more permanent
accommodation is being sought are costs
which an employer can be required to bear as
a means of providing a reasonable
accommodation. In most circumstances an
employer can also. be regulred to pay
administrative costs necessary for providing
the accommodation such as those costs
involved in rearranging schedules and
recording substitutions for payroll purposes.

(2) Seniority Rights. the Hardison
decision also indicated that It would be
undue hardlip to require'a varlance from a
seniority system in order to accommodate an
employee's religious practices whin doing so
would deny another employee his or hlir shift
preferencdguarantee'd'b*ythat system. 432
U.S. at 80. The Commission believes that
arrangements for volntaiy substitutes (see
paragraph (c)(1) of this section do not
interfere with legitimate expectations
founded on a seniorityfsystem.

(e) Selection Practices.- (1) Scheduling of
Tests or Other Selection Procedures

When a test or other selection procedure Is
scheduled at a time when an employee or
prospective employee cannot attend because
of his or her religious practices, the user of
the test shoqld be aware.that the principles
enunciated In these guidelines apply and that
it has an obligation to accommodate such
employee or prospective employee unless
undue hardship ivould result.

(2) Inquiries Which Determine An
Applicant's Availability to WorkDarig An
Employer's Scheduld Wqrking Hours. (I}.
The duty to accommodate pertains to
prospective employees as well as current
employees. Consequently, an rmployer may
not permit an applicant's need for a religious
accommodatpn to affect in any way Its
decision whether to hir the applicant unless
It can demonstrate that It cannot reasonably
accommodate.the applicant's. religious
practices without undue hardship. When an
employer inquires Into an applicant's
availability to work during Its scheduled
working hours'prior to maldng a decision
whether to hire the applicant, there Is a
danger that the employer will deny the
position to an applicant-requiring an
accommodation in order to avoid iaving to
make any-effort to accommodate the
applicant, even though an.accommodation
without undue hardship Is possible. There Is
also a danger that many selecting officials
will not be able to*objectively evaluate an
applicant wheii ihey.kniw the applicant will
require an accommodation, especially when
the official is selecting from among lmillarly
qualified applicants. When the need for an
accommodation affects a decision to reject an
applicant the applicant will usually be
unaware of this fact even if the'applicant
suspects that the rejection was'based on the
need fora religiou, accoinmodatlon, the
aiplicant will find it difficult to prove.
Awareness of pmployr.attitudes tow ard
accommodation, and of the difficulty of

challenging a rejection because of a need for
an.nccommodation. ifiscourages applicants.
from applying to employers who make pre-
selection inquiries Into availability.' -
(H) Therefore. because pre-selection

inquiries concerning availability havithe. -
effect of excluding persons of certain
religious beliefs, an employer must justify
such inquiries b business necessity. . -
Employers who believe they have a
legitimate interest in knowing the availability
of their applicants prior to selection must
consider procedures which would serve this
Interest without excluding persons whose
religious practices need.accommodation. 10

(ill] The Commission will consider there to
beprimafacie evidence that the need for an
accommodation influenced a decision to,
reject an applicant when: (A) Prior to
selection the employer elicits information
which would determine an applicant's need
for a religious accommodation; (B) this
procedure Is not justified by business
necessity; and (C] the employer rejects a-
qualified applicant after the employer has
determined the applicant's need for an
accommodation. The burden is then on the,
employer to demonstrate that factors other
than the need for an accommodation were
the reason for rejecting the qualified
applicant, or that a reasonable
accommodation without undue hardship was
not possible.

Appendix A to § 1605.2-Background
Information

In 196, the Commission adopted guidelines
on religious discrimination which stated that
an employer had an obligation to
accommodate the religious practices of its
employees or prospective employees unless
to do so would create a "serious
inconvenience to the conduct of the
business". 29 CFR 1605.1(a] (2,31 FR 8370. -
(10).

In 1907-he Commission revised these
guidelines to state that an employer had an
obligation to reasonably accommodate the -

religious practices of its employees or --
prospective employees, unless the employer
could prove"that to dorso would createan-
"undue hardship". 29 CFR 1605.1(b](c),-32 FR
10298.

In 2972. Congress amended Title VUl to
Incorporate the obligation to accommodate
expressed In the Commission's 1967
Guidelines by adding section 7010(.

In 1977. the United States Supreme Court
Issued Its decision In the case of Trans World

'Evidence of these problems was submitted
through oral and writtentestimony at the
CommIsion's Hearings on Religious Discrimination.

t2An example of such a procedure is for the
employer to inltially ask a question such as:'Apart
from absences for religious observances will you be
available for work at the following timesr Then. .
after a position Is offered, the employer can hiquire
Into the need for a religious accommodation and
determine, according to the principles of these--
Guidelines, whether an accommodation is possible.
This type of Inquiry would provide an employer
with Information concerning the overwhelming "
malority of times whenmapplicants wiflbe available,
while deferring until after a position is offered the
Identification of those times when the usually small
number of applicants needing accommodation wilI
not be available.
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Airlines, Inc. v. Hardison, 432 U.S. 63 (1977).
Hardison was brought under Section
703(a)(1) because It involved facts occurring
before the enactment of Section 701(j). The
Court applied the Commission's 1967
Guidelines, but indicated that the result
would be the same under section 701(j). It
stated that Trans World Airlines had made
reasonable efforts to accommodate the
religious needs of its employee, Hardison.
The Court held that to require Trans World
Airlines to make further attempts at
accommodations-by unilaterally violating a
seniority provision of the collective
bargaining agreement, paying premium wages
on a regular basis to another employee to
replace Hardison, or creating a serious
shortage of necessary employees in another
department in order to replace Hardison-
would create an undue hardship on the
conduct of Trans World Airlines' business,
and would therefore, exceed the duty to
accommodate Hardison.

In 1978, the Commission conducted public
hearings on religious discrimination in New
York City, Milwaukee, and Los Angeles in
order to respond to the concerns raised by
Hardison. Approximately 150 witnesses
testified or submitted written statements. t
The witnesses included employers,
employees, representatives of religious and
labor organizations and representatives of
Federal, State and local governments.

The Commission found from the hearings
that:

(1) There is widespread confusion
concerning the extent of accommodation
under the Hardison decision.

(2) The religious practices of some
individuals and some groups of individuals
are not being accommodated.

(3) Some of those practices which are not
being accommodated are:

-Observance of a Sabbath or religious
holidays;

-Need for prayer break during working
hours;

-Practice of following certain dietary
requirements;

-Practice of not working during a
mourning period for a deceased relative;

-Prohibition against medical
examinations;

-Prohibition against membership in labor
and other organizations; and

-Practices concerning dress and other
personal grooming habits.

(4) Many of the employers who testified
had developed alternative employment
practices which accomodate the religious
practices of employees and prospective
employees and which meet the employer's
business needs.

(5) Little evidence was submitted by
employers which showed actual attempts to
accommodate religious practices with
resultant unfavorable consequences to the
employer's business. Employers appeared to

"The transcript of the Commission's Hearings on
Religious Discrimination can be examined by the
public at: The Equal Employment Opportunity
Commission, 2401 E Street NW., Washington, D.C.
20506.

This transcript will be published by the
Government Printing Office and available for
purchase on approximately October 15, 1979.

have substantial anticipatory concerns but
no, or very little, actual experience with the
problems they theorized would emerge by
providing reasonable accommodation for
religious practices.

Based on these findings, the Commission is
revising its Guidelines to clarify the
obligation imposed by Section 7010) to
accommodate the religious practices of
employees and prospective employees.

Appendix F

(From the Federal Register of Friday, January
19, 1979.)

Title 29-Labor

CHAPTER XIV-EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

PART 1608-AFFIRMATIVE ACTION
APPROPRIATE UNDER TITLE Vii OF THE
CIVIL RIGHTS ACT OF 1964, AS AMENDED

Adoption of Interpretative Guidelines
AGENCY: Equal Employment Opportunity
Commission.

ACTION: Adoption of final Guidelines on
Affirmative Action appropriate under Title
VII of the Civil Rights Act of 1964, as
amended.

SUMMARY: The Equal Employment
Opportunity Commission wishes to
encourage voluntary action to eliminate
employment discrimination, and hereby
publishes its final Guidelines on Affirmative
Action. Proposed Guidelines were published
on December 28.1977 (42 FR 64,826) for
public comment. The Commission has now
analyzed those comments and taken them
into consideration in preparing its final
Guidelines. The Preamble, below, describes
the Commission's purpose for issuing these
Guidelines and explains how the issues
raised by the comments have been
addressed. These Guidelines clarify the kinds
of voluntary actions that are appropriate
under Federal law. They describe the action
the Commission will take when the
procedures outlined herein have been
followed. By elucidating the standards for
voluntary action in these Guidelines, the
Commission encourages affirmative action
without resort to litigation.

EFFECTIVE DATE: February 20, 1979.

FOR FURTHER INFORMATION CONTACT:

Peter C. Robertson, Director, Office of
Policy Implementation, Room 4002A, 2401 E
Street, N.W., Washington, D.C. 20506, (202)
254-7669, 634-7060.

SUPPLEMENTARY INFORMATION:

An Overview of the Guidelines on
Affirmative Action

The Equal Employment Opportunity
Commission ("EEOC", "the Commission")
enforces Title VII of the Civil Rights Act of
1964, as amended, ('"Title VII," "the Act"),
which makes it illegal to discriminate in
employment on the basis of race, color,
religion, sex, or national origin. The Act
requires the Commission to investigate
complaints and attempt to correct violations
it discovers, informally and through

conciliation, or, if necessary, through court
action. The Act also authorizes private
individuals to bring lawsuits If their
complaints are not resolved to their
satisfaction or within the statutory time
period.

Since the enactment of Title VII of the Civil
Rights Act of 1964, many employers, labor
organizations, and other persons subject to
the Act have altered employment systems to
implement the purposes of Title VII by
improving employment opportunities for
previously excluded groups. Because of what
Congress has called the "complex and
pervasive" nature of systemic discrimination
against minorities and women (see H.R. Rep.
No. 92-238, 92nd Cong., 2nd Sess, 8 (1972)),
these voluntary efforts often involve
significant changes in employment
relationships. Some of these actions have
been challenged under Title VII, as
conflicting with statutory language requiring
that employment decisions not be based on
race, color, religion, sex, or national origin
considerations. Accordingly, the Commission
believes it is important to announce the legal
principles which govern voluntary affirmative
action under Title VII and other employment
discrimination laws, so that persons subject
to the Act have appropriate guidance. These
Guidelines constitute the Commission's
interpretation of Title VII, harmonizing the
need to eliminate and prevent discrimination
and to correct the effects of prior
discrimination with the need to protect all
individuals from discrimination on the basis
of race, color, religion, sex, or national origin.

Requests for guidance have been received
by the Commission from persons subject to
Title VII concerning the relationship between
affirmative action and so-called "reverse
discrimination." There is no separate concept
under Title VII of "reverse discrimination."
Discrimination against all Individuals
because of race, color, religion, sex, or
national origin is illegal under Title VII.
McDonald v. Sante Fe Trail Transportation
Co., 427 U.S. 273 (1976).

To clarify the relationship between
affirmative action and a countervailing claim
of discrimination, a new section 1608.1 of
these Guidelines sets forth the historical and
legislative foundation for the Commission's
interpretation of Title VII. Section 1608.1(b)
explains that Congress enacted Title VII in
order to overcome the effects of past and
present employment practices which are part
of a larger pattern of restriction, exclusion,
discrimination, segregation and Inferior
treatment of minorities and women In many
areas of life. Congress sought to accomplish
this objective by establishing a national
policy against discrimination In employment
and encouraging voluntary affirmative action
to eliminate barriers to equal employment
opportunity. It is the Commission's
interpretation that appropriate voluntary
affirmative action, or affirmative action
pursuant to an administrative or judicial
requirement, does not constitute unlawful
discrimination in violation of the Act.

It is essential to the effective
implementation of Title VII that those who
take appropriate voluntary affirmative action
receive adequate protection against claims
that their efforts constitute discrimination.
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The term affirmative action means those
actions appropriate to overcome the effects of
past or present practices, policies, or other
barriers to equal employment opportunity.
Section 1608.3 of these Guidelines identifies
circumstances in which voluntary affirmative^
action is permissible under Title VII. When
such circumstances exist, and a plan or
program otherwise complies with these
Guidelines, the Commission will find that
there is no reasonable cause to believe that
the affirmative action plan or program
violates Title VIL See § 1608.10(a). In
addition. § 160,10(b) provides that where the
plan or program is in writing and was
adopted in good faith, in conformity with, and
in reliance upon these Guidelines, the
Commission will provide the protection
authorized under section 713(b)(1) of Tide VII
to the employer, labor organization, or other
person taking the action. See EEOCv. AT&T
419 F. Supp. 1022,1055, n. 34 (E.D.Pa. 1976),
aff'd 556 F.2d 167 (3rd Cir. 1977), cert denied,
98 S.Ct. 3145 (1978).

On December 28,1977, at 42 FR 64826 the
Commission published proposed "Guidelines
on Remedial and/or Affirmative Action" in
the Federal Register and'invited comments
from the public. Comments were received
from almost 500 individuals and
organizations. The paragraphs below
summarize the major issues raised by the
comments and indicate the way in which the
final Guidelines address the concerns raised
by the comments.

On December 11, 1978, the Commission
voted to approve the Guidelines in final form.
Pursuant to Executive Order 12067. the
Guidelines were then distributed to all
Federal agencies for their review. Comments
received in this process are also reflected in
the discussion below.

L Change of Guidelines' Title
The proposed Guidelines were titled

"Proposed Guidelines on Affirmative and/or
Remedial Action" and the phrase "remedial
and/or affirmative action" was utilized
throughout the document. Ahumber of
comments questioned the difference, if any.
between remedial action and affirmative
action. The term "remedial" has been
dropped because of the possible erroneous
implication that a violation of the law was
required before affirmative action could be
taken.

I. The Commission Will Process Complaints
Alleging Discrimination Against Any
Aggrieved Person

Many of the comments interpreted the
Guidelines as indicatinga'Commission
position that whites or males are entitled to
less-protection against-discrimination. than
minorities or females, and that the *
Commission would either ignore complaints
filed by whites or males, or process them in a
different manner from those filed by females
and minorities. The Commission maintains its
position, articulated prior to McDonaldv.
Santa Fe Trail Transportation Co., 427 U.S.
273 (1976), that discrimination on the basis of
race, color, religion. sex, or national origin. is
prohibited under Title VII, regardless of the
individual or class against whom such
discrimination is directed. See, e.g.,

Commission Decision No. 74-31, 7 FEP Cases
1326,1328 CCH EEOC Decisions, 0404,
(1973). The Commission will follow the same
procedures In processing complaints filed by
all individuals, regardless of their race, color,
religion, sex, or national origin.

To avoid any ambiguity on these issues,
language in the proposed Guidelines
suggesting that complaints filed by whites
and males would be "dismissed" under
certain circumstances has been amended.
Proposed paragraph V stated that the
Commission would "Issue a notice of
dismissal of the charge" when an affirmative
action program conformed to the Guidelines'
requirements. The word "dismissal" Is a term
of art used by the Commission in Its
procedural regulations to refer to all
determinations other than "reasonable
cause." Because Its use was misconstrued in
many comments, final sections have been
amended by substituting the phrase "a
determination of no reasonable cause" where
such a finding Is justified by the facts of the
case.

1IL Consideration of Race, Color, Religion.
Sex, and National Origin In Employment
Decisions

Some commentators objected to the draft
Guidelines because of their belief that Title
VII requires that all employment decisions be
made without consideration of race, color,
religion, sex, or national origin, regardless of
the circumstances. This conclusion does not
comport with United States Supreme Court
decisions interpreting Tile VIL nor with the
recent decision n Regents of the University
of California v. Bakke, 98 S. CL 2733 (1978)
(discussed infra). In the Title VII cases, the
Supreme Court has called upon employers
.... * to self-examine and to self-evaluate
their employment practices and to endeavor
to eliminate, so far as possible, the last
vestiges of an unfortunate and Ignominious
page in this country's history.' "Albemarle
Paper Co. v. Moody, 422 U.S. 405,418 (1975).
See also, Grigs v. Duke Power Co., 401 U.S.
424(1971).

Thus, the Supreme Court recognizes that
persons subject to Title VII will consider
race, sex and national origin in their analyses
and evaluations. In addition, the Court has
emphasized the concept of conciliation and
voluntary action rather than litigation as the
primary method of enforcing Title VIL See
Occidental Life Insurance Co. of California v.
EEOC, 432 U.S. 355 (1977). Voluntary action
necessarily implies latitude to make a
reasonable judgement as to whether action
should be taken and the nature of such
action.

At the same time, the Commission
recognizes that considerations of race, color,
religion, sex and national orlgin are not
permissible in other contexts. For example, in
McDonald v. Santa Fe Trail Transportation
Co., 427 U.S. 273 (1976), the Court held that
the antidiscrimination principle of Title VII
could be invoked by white employees as well

" as minority employees. No question of
affirmative action was involved. The Court
held that disparate treatment violated Title
VII, but specifically stated that Its decision
did not address any Issues relating to
affirmative action programs. McDonald,

supra. at 280. n. 8. For the reasons set forth id
§ 1608.1. the Commission considers that these
Guidelines are consistent with the statute, the
Congressional intent behind It. and the
decisions of the Supreme Court.

IV. Two Different Justifications of Voluntary
Action: The Relationship Betweeen Title VII
and Executive Order No. 11246, As Amended

A number of comments indicated
uncertainty as to the relationship in the
proposed Guidelines between the references
to Title VII and the references to the
Executive Order. These commentators
apparently understood the Guidelines to
mean that affirmative action required by
Executive Order No. 11246, as amended, and
Its implementing regulations would be lawful
under Title VII onlywhere the contractor has
a reasonable basts for concluding that such
action Is necessary under Title VIL The
structure of the Guidelines has been changed
to clarify the Commission's original
interpretation that action taken pursuant to,
and in conformity with the Executive order,
as amended, and Its Implementing
regulations, does not violate Title VIL

The legislative history of the Equal
Employment Opportunity Act of 1972 shows
that Congress repeatedly rejected limitations
on affirmative action under the Executive
Order, including the goals and timetables
approach that had become by that time a
central feature of the Implementation of the
Order. See, e.g., 118 Cong. Rec. 1385-1388
(1972) (remarks of Sen. Saxbe]; 118 Cong.
Rec. 1664-1685( 1972) (remarks of Sen. Javits); -
118 Cong. Rec. 1676 (1972) (rejecting .
amendment offered by Seans. Allen and Ervin
that would have prohibited requirements for
certain types of affirmative action, including
the goals approach, under the Executive - -
Order): 118 Cong. Rec. 4918 (1972) (rejecting
amendment offered by Sen. Ervin that would
have applied section 703(J of Title VII to the
Executive Order).

The Commission concludes that Congress
intended to permit the continuation of the
Executive Order program which required
affirmative action by government contractors.
The Congress which acted to allow the
Executive Order program to continue would
not, In the same measure, invalidate it under
Title VIL The statute should be construed to
avoid such a contradictory conclusion.
especially where such a conclusion would
undermine the expressed Congressional
purpose of opening employment opportunities
to minorities and women who had in the past
been denied such opportunities.

In the Equal Employment Opportunity Act
of 1972, Congress recognized the contractor's
right to rely on affirmative-action plans that
had been approved under the Executive
Order. See section 718 of Title VI.
Furthermore, Congress in section 715
established the Equal Employment
Opportunity Coordinating Council (composed
of the Secretary of Labor. the Chair of the
EEOC, the Attorney General, the Chair of the
U.S. Civil Service Commission. the Chair of
the U.S. Commission on Civil Rights, or their
respective delegates) "to minimize effort.
promote efficiency, and eliminate conflict.
competition. duplication and inconsistency
among * * * branches of the Federal

............... I
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Government responsible for the
implementation and enforcement of equal
opportunity legislation, orders, and policies."
42 U.S.C. 2000e-14. This coordination
responsibility now rests in the Commission
by virtue of 5 U.S.C. 901 et seq., as applied by
Reorganization Plan No. 1 (1978), which was
implemented by Executive Order 12067 (43
FR 28,967, July 30,1978). In order to achieve
the objectives of section 715 and Executive
Order No. 12067, the Commission concludes
that It must recognize compliance with the
requirements of Executive Order No. 11246,
as amended, and its implementing
regulations, as a defense to a charge that the
affirmative action compliance program is
discriminatory. The Commission concludes
that adherence to an affirmative action
compliance program approved by an
appropriate official of the Department of
Labor or its authorized agencies is lawful
under Title VII. This interpretation thus
insures that government contractors will not
be subject to Inconsistent standards by the
Equal Employment Opportunity Commission
and the Office of Federal Contract
Compliance Programs.

Thus, the Commission recognizes that
affirmative action by government contractors
may be lawful under Title VII for either of
two distinct reasons: (a) Such efforts
constitute reasonable action to implement the
legislative purposes of Title VII, or (b) the
action was taken pursuant to, and in
conformity with Executive Order No. 11246,
as amended, and its implementing
regulations. The Guidelines have been
revised to reflect these two independent
justifications for affirmative action under
Title VII. A separate § 1608.5 governs
affirmative action under Executive Order No.
11246, as amended.

The three step analytical process required
under § 1608.4,, when action is being justified
under Title VII, is not necessary under
§ 1608.5, when action is being justified as
undertaken pursuant to an approved program
under Executive Order No. 11246, as
amended. The circumstances in which such
affirmative action is required under the
Executive Order and the nature of such
affirmative action are established by the
Department of Labor.

V. Appropriate Steps for Taking Voluntary
Action

A number of comments suggested that the
Guidelines did not clearly define the steps
the Commission believes are appropriate in
taking voluntary affirmative action. A new
§ 1608.4 has been added to explain the three
step process applicable to action justified
under Title VII: reasonable self analysis,
reasonable basis for concluding that action is
appropriate, and reasonable action to correct
that situation. The process set forth in
§ 1608.4 should be utilized to determine
whether the circumstances set forth in
§ 1608.3 are present. Section 1608.5 covers
action pursuant to Executive Order No. 11246,
as amended.

VI. Reasonable Self Analysis
Some commentators requested further

elaboration on the meaning of the term "self
analysis." Section 1608.4(a) has been

amended to make it clear that there is no
single mandatory method of conducting the
self analysis, and to refer to the methodology
used by government contractors under
Revised Order 4 as a model which employers
and others may use in conducting a self
analysis. Whatever method is used, the
primary objective must be to determine
whether the employment practices operate as
barriers to equal employment opportunity.

Some commentators suggested that the
Guidelines may be subject to abuse unless
the self analysis is required to be in writing.
The Commission believes that the protection
from Title VII liability which may be
available under section 713(b)(1) should only
be recognized where the affirmative action
plan or program has been carefully and
consciously developed. Accordingly, the
section 713[b)(1) defense will be recognized
by the Commission only where the analysis
and the affirmative action plan or program
are in writing and are adopted in good faith,
in conformity with, and in reliance upon
these Guidelines. See §§ 1608.4(d) and
1608.10.

However, a respondent who has
undertaken the analysis, self-evaluation, and
development of an affirmative action plan of
the type described in the Guidelines, but has
not-reduced the analysis and plan to writing,
may assert these facts as a defense to a
charge of discrimination. The analysis and
plan need not be in writing because the
Commission does not generally require that
employer defenses be based on written
documents. However, employers are
encouraged to have written documentation
since such written evidence would make it
easier to establish that an analysis was
conducted and that a plan or program exists.
See § 1608.4(d)(2).

In response to comments which expressed
concern that adoption of a plan or program
might constitute an admission of
discrimination, § 1608.4(d)(1) makes it clear
that It is not necessary to state in writing the
conclusion that a Title VII violation exists.

VII. The Guidelines Do Not Approve
Inadequate Remedies

A number of commentators were
concerned that violators of the Act could use
the Guidelines and the section 713(b)(1)
defense to shield themselves from liability for
the underlying discrimination inadequately
addressed by an affirmative action plan or
program. The Guidelines do not lend
themselves to this interpretation.

The proposed Guidelines stated in
paragraph VII that the Guidelines were not
intended to provide standards for
determining whether voluntary action had
fully remedied discrimination. The analysis
and plan contemplated by these Guidelines
will not establish whether discrimination
existed before the plan was adopted.
Furthermore, the plan cannot determine
whether discrimination might take place
subsequent to its adoption. In addition, the
judgment as to whether affirmative action is
sufficient to eliminate discrimination is a
complex one which may take into account
circumstances that may not have been
included in the analysis which underlies the
affirmative action plan. For these reasons the

existence of the plan cannot provide the
basis for determining whether discrimination
existed, or whether the plan Itself provided
an adequate remedy for such discrimination.
Therefore, the Guidelines state that they do
not apply to a determination of the adequacy
of an affirmative action plan to eliminate
discrimination against previously excluded
groups. Furthermore, the section 713(b)(1]
defense is not involved In a determination of
the adequacy of such a plan or program.
Section 1608.11(a) Is intended to make It clear
that employers, labor organizations, or other
persons who take affirmative action may still
be liable under Title VII if the plan or
program does not adequately remedy Illegal
discrimination.

VIII. No Admission of Discrimination
Required

Another group of comments stated that,
because the Guidelines do not require an
admission or finding of discrimination, the
Commission may thereby approve affirmative
action which might constitute unlawful
discrimination prohibited by Title VII. This
Interpretation is Incorrect.

The proposed Guidelines stated in
paragraph II that the lawfulness of
affirmative action was not "dependent upon
an admission, or a finding, or evidence
sufficient to prove" that the person taking
such action had actually violated Title VII.
After careful analysis and consideration, the
Commission is of the opinion that the
statement, as amended, appearing in
§ '1608.4(b), represents an appropriate
interpretation of Federal law and policy for
the reasons set forth in § 1608.1(c.

These Guidelines provide a sufficient basis
to determine whether affirmative action Is
appropriate. Persons subject to the Act
should not, by taking reasonable affirmative
action, be exposed to liability under the very
Act they are seeking to implement. Similarly,
the law should not force the employer or
other person to speculate whether an
arguable defense to a Title VII charge would
be recognized by a court before taking
affirmative action. Section 1608.4(b) makes it
clear that this reasonable basis exists
without regard to arguable defenses to a Title
VII action.

IX. The Scope-of Appropriate Voluntary
Action

Several comments raised questions
concerning the appropriate scope of
voluntary affirmative action Intended by the
Guidelines. Some perceive the Commission's
use of the words "ratios and other numerical
remedies" in proposed Paragraph IV, In
addition to the words "goals and timetables",
as indicating that the Commission was
endorsing "absolute quotas" or "fixed
quotas" without regard to qualifications or
the circumstances in which they were used.
The words "ratios and other numerical
remedies" have been omitted from these
Guidelines In order to avoid ambiguity and to
make It clear that any numerical objective Is
subject to the availability of sufficient
applicants who are qualified by proper,
validated standards.

Affirmative Action under these Guidelines
must be reasonable and must be related to
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the problems disclosed by the self-analysis.
A new § 1608.4(c) has been added to make
this clear. Affirmative action under these
Guidelines may include interim goals or
targets. Such interim goals or targets for
previously excluded groups may be higher
than the percentage of their availability in the
workforce so that the long term goal may be
met in a reasonable period of time. In order
to achieve such interim goals or targets, an
employer may. consider race, sex. and/or
national origin in making selections from
among qualified or qualifiable applicants.
Courts have ordered actions of this kind in
litigated cases and in consent decrees. Carter
v. Gallagher, 452 F.2d 315 (8th Cir. 1972), en
banc, cert denied (98 S. CL 3145 (1978); US.
v. Alegheny-Ludlum Industries, Inc., 517 F.2d
826 (5th Cir. 1975), cerl denied, 425 U.S. 944
(1976).

X. Relevance of Certain Court Cases
A number of comments indicated that there

were court decisions rendering inappropriate
the approach taken by the Commission in
these Guidelines. Because the proposed
Guidelines were issued for comment prior to
the decision of the United States Supreme
Court in the case of Regents of University of
California v. Bakke, 98 S. Ct. 2733 (1978), a
number of commentators suggested that
either the Guidelines were inappropriate in
light of the decision of the California
Supreme Court in that case, or that the
Commissionshould wait until the U.S..
Supreme Court had issued its opinion. As
recommended, the Commission awaited the
action of the Supreme Court in that case
before promulgating these Guidelines. The
Commission has reviewed these Guidelines
in light of the opinions of the Justices of the
Supreme Court in Bakke. The Commission
concludes that these Guidelines are
consistent with the action of the Supreme
Court in that case.

In the Bakke case the university did not
assert reliance on any detailed guidance and
procedures for crafting an affirmative action
plan. These Guidelines seek to provide such
guidance and thereby to establish an
appropriate legal foundation for voluntary
action under Title VIL

Perhaps the case most frequently cited by
the commentators as conflicting with the
principles articulated in the proposed .
Guidelines was a split decision in Weber v.
KaiserAlumnum Corp., 563 F.2d 216 (5th Cir.
1977], cer granted, - U.S. -. Weber,
however, was decided prior to Bakke, and
therefore did not take into account the
opinions in that case. In addition, it is
fundamentally unfair to expose those subject
to Executive Order No. 11246 to risks of
liability under Title VII when they act.in
compliance with government requirements or
when they act voluntarily and appropriately
to achieve statutory objectives. Furthermore,
the clarification provided by these Guidelines
is necessary because the Weber decision
may be interpreted to unduly interfere with
the range of affirmative action which
Congress intended to permit under Title VIL1

'The Commission has taken the position that the
decision of the Court of Appeals is incorrect and
that the affirmative action program there was

The Commission has examined all the
decisions brought to its attention in the
comments and other recent decisions of the
United States Supreme Court and concludes
that none of these decisions affect its
interpretation of the circumstances In which
affirmative action Is lawful under Title VIL

By virtue of the authority vested in It by
section 713 of Tite VII of the Civil Rigbts Act
of 1964. as amended. 42 U.S.C. 200e-12. 78
Stat. 265, and after due consideration of all
comments received. the Equal Employment
Opportunity Commission hereby issues as
new Part 1608 of Title 29 of the Code of
Federal Regulations Its "Guidelines on
Affirmative Action Appropriate Under Title
VII of the Civil Rights Act of 1964. as
Amended" as set forth below.

Signed at Washington, D.C., this 1oth day
of January 1979.

For the Commission.

Eleanor Holmes Norton.
Chair.

Sec.
1608.1 Statement of purpose.
1608.2 Written Interpretation and opinion.
1608.3 Circumstances under which

voluntary affirmative action Is
appropriate.

1608.4 Establishing affirmative action plans.
1608.5 Affirmative action compliance

programs under executive order No.
11240, as amended.

1608.6 Affirmative action plans which are
part of commission conciliation or
settlement agreements.

1608.7 Affirmative action plans or programs
under State or local law.

1608.8 Adherence to court order.
1608.9 , Reliance on directions of other

government agencies.
1608.10 Standard of review.
1608.11 Limitations on the application of

these guidelines.
1608.12 Equal employment opportunity

plans adopted pursuant to section 717 of
title VIL

Authority- Sec. 713 of title VII of the Civil
Rights Act of 1964. as amended, 42 U.S.C.
2000e-12., 78 Stat. 265.

§ 1608.1 Statement of purpose.
(a) Need for Cuidelines. Since the passage

of Title VII in 1964, many employers, labor
organizations, and other persons subject to
Title VII have changed their employment
practices and systems to improve
employment opportunities for minorities and
women, and this must continue. These
changes have been undertaken either on the
initiative of the employer, labor organization.
or other person subject to Title VII, or as a
result of conciliation efforts under Title VII,
action under Executive Order No. 11240, as
amended. or under other Federal state, or
local laws, or litigation. Many decisions
taken pursuant to affirmative action plans or
programs have been race, sex, or national
origin conscious in order to achieve the
Congressional purpose of providing equal

lawful. The Solicitor General has taken the same
position, and the Supreme Court has now granted
petitions for a writ of certiorari.

employment opportunity. Occasionally, these
actions have been challenged as inconsistent
with Title V1, because they took into account
race. sex, or national origin. This is the so-
called "reverse discrimination!' claim. In such
a situation both the affirmative action
undertaken to improve the conditions of
minorities and women, and the objection to
that action, are based upon the principles of
Title VIL Any uncertainty as to the meaning
and application of Tite VII in such situations
threatens the accomplishment of the clear
Congressional intent to encourage voluntary
afrmative action. The Commission believes
that by the enactment of Title VII Congress
did not intend to expose those who comply
with the Act to charges that they are violating
the very statute they are seeking to
Implement. Such a result would immobilize or
reduce the efforts of many who would
otherwise take action to improve the
opportunities of minorities and women
without litigation, thus frustrating the
Congressional intent to encourage voluntary
action and increasing the prospect of Title
VII litigation. The Commission believes that
It is now necessary to clarify and harmonize
the principles of Title VII in order to achieve
these Congressional objectives and protect
those employers, labor organlzations, and
other persons who comply with the principles
of Title VIL

(b) Purposes of Title VU Congress enacted,
Title VII in order to improve the economic
and social conditions of minorities and
women by providing equality of opportunity
in the work place. These conditions were part
of a larger pattern of restriction, exclusion.
discrimination segregation and inferior -

treatment of minorities and women in many
areas of ]ffe. 2The Legislative Histories'of -
Title V11. the Equal Pay Act, and the Equal
Employment Opportunity Act of 1972 contain
extensive analyses of the higher
unemployment rate, the lesser occupational
status, and the consequent lower income
levels of minorities and women.3 The purpose
of Executive Order No. 11246, as amended. is
similar to the purpose of Title VIL In
response to these economic and social
conditions, Congress, by passage of Title VI
established a national policy against

2Congress has also addressed these conditions In
other laws. including the Equal Pay Act of 1963. Pub.
L 83-38 77 Stat. 58 (1963). as amended; the other
Titles of the Civil Rights Act of 1964Pub. L 88-352,
78 Stat. 241 (19)4]. as amended- the Voting Rights
Act of1965, Pub. L 89-110.79 StaL 437 (1963. as
amended- the FairHousing Act of 1968 Pub. L go-
24, Title VIL 82 Stat. 73.81 (1968]. as amended. the
Educational Opportunity Act t(ftle IX. Pub. L 92-
318. 80 Stat. 373 (172, as amended; and the Equal
Employment Opportunity Act of 972. Pub. 1. 92-2S1.
86 Stat. 103 11972). as amended.

3EqualPayAct of 9g03.S.Rep.No.17i.88th
Cong.. 13st Ses. 1-Z (19M)3. Civil Rights Act o19o-
HR Rep. No. 914. pL Z 88th Cong.lst Sess. (19711.
Equal Employment Opportunity Act of 197H.I-L
Rep. No. 92-238 92d Cong.. 1st Sess. (171]; S. Rep. -
No. 92-415. 92d Cong. 1st Sess. (1971]. See also,
Equal Employment Opportunity Commission. Equal
Emplo)ment Opportwity Report-197 l ob
Patterns for Women In t1WVae Industry (1977k
Equal Employment Opportunity Commission.
Minorities and Women In State andLocal
Government-1973 (19T] United States
Commission on Civil Rights, Sociallndrcators of
EqualityforMinorities and Women (1978.
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discrimination in employment on grounds of
race, color, religion, sex, and national origin.
In addition, Congress strongly encouraged
employers, labor organizations, and other
persons subject to Title VII (hereinafter
referred to as "persons," see section 701(a) of
the Act) to act on a voluntary basis to modify
employment practices and systems which
constituted barriers to equal employment
opportunity, without awaiting litigation or
formal government action. Conference,
conciliation, and persuasion were the
primary processes adopted by Congress in
1964, and reaffirmed in 1972, to achieve these
objectives, with enforcement action through
the courts or agencies as a supporting
procedure where voluntary action did not
take place and conciliation failed. See § 706
of Title VII.

(c) Interpretation in furtherance of
legislative purpose. The principle of
nondiscrimination in employment because of
race, color, religion, sex, or national origin,
and the principle that each person subject to
Title VII should take voluntary action to
correct the effects of past discrimination and
to prevent present and future discrimination
without awaiting litigation, are mutually
consistent and interdependent methods of
addressing social and economic conditions
which precipitated the enactment of Title VII.
Voluntary affirmative action to improve
opportunities for minorities and women must
be encouraged and protected in order to
carry out the Congressional intent embodied
in Title VII. 4 Affirmative action under these
principles means those actions appropriate to
overcome the effects of past or present
practices, policies, or other barriers to equal
employment opportunity. Such voluntary
affirmative action cannot be measured by the
standard of whether It would have been
required had there been litigation, for this
standard would undermine the legislative
purpose of first encouraging voluntary action
without litigation. Rather, persons subject to
Title VII must be allowed flexibility in
modifying employment systems and practices
to comport with the purposes of Title VII.
Correspondingly, Title VII must be construed
to permit such voluntary action, and those
taking such action should be afforded the
protection against Title VII liability which the
Commission is authorized to provide under
section 713(b](1].

(d) Guidelines interpret Title VII and
authorize use of Section 713(b)(1). These
Guidelines describe the circumstances in
which persons subject to Title VII may take
or agree upon action to improve employment
opportunities of minorities and women, and
describe the kinds of actions they may take
which are consistent with Title VII. These
Guidelines constitute the Commission's
interpretation of Title VII and will be applied
in the processing of claims of discrimination
which involve voluntary affirmative action

4 Affirmative action often improves opportunities
for all members of the workforce, as where
affirmative action includes the posting of notices of
job vacancies. Similarly, the integration of
previously segregated jobs means that all workers
will be provided opportunities to enter jobs
previously restricted. See, e.g., EEOC v. AT&T 419
F. Supp. 1022 (E.D.Pa. 1976). off'd 556 F. 2d 167 (3rd
Cir. 1977), cert denied 98 S.Ct. 3145 (1978).

plans and programs. In addition, these
Guidelines state the circumstances under
which the Commission will recognize that a
person subject to Title VII is entitled to assert
that actions were taken "in good faith, in
conformity with, and in reliance upon a
written interpretation or opinion of the
Commission," including reliance upon the
interpretation and opinion contained in these
Guidelines, and thereby invoke the protection
of section 713(b)(1) of Title VII.

(e) Review of existing plans recommended.
Only affirmative action plans or programs
adopted in good faith, in conformity with, and
in reliance upon these Guidelines can receive
the full protection of these Guidelines,
including the section 713(b)(1) defense. See
§ 1608.10. Therefore, persons subject to Title
VII who have existing affirmative action
plans, programs, or agreements are
encouraged to review them in light of these
Guidelines, to modify them to the extent
necessary to comply with these Guidelines,
and to readopt or reaffirm them.

§ 1608.2 Written Interpretation and
opinion.

These Guidelines constitute "a written
interpretation and opinion" of the Equal
Employment Opportunity Commission as that
term is used in section 713(b)(1] of Title VII of
the Civil Rights Act of 1964, as amended, 42
U.S.C. 2000e-12(b)(1), and section 1601.33 of
the Procedural Regulations of the Equal
Employment Opportunity Commission (29
CFR 1601.30; 42 FR 55,394 (October 14,1977)).
Section 713(b)(1) provides:

In any action or proceeding based on any
alleged unlawful employment practice, no
person shall be subject to any liability or
punishment for or on account of (1) the
commission by such person of an unlawful
employment practice if he pleads and proves
that the act or omission complained of was in
good faith, in conformity with, and in reliance
on any written interpretation or opinion of
the Commission * * *. Such a defense, if
established, shall be a bar to the action or
proceeding, notwithstanding that * * * after
such act or omission, such interpretation or
opinion is modified or rescinded or is
determined by judicial authority to be invalid
or of no legal effect * * *
The applicability of these Guidelines is
subject to the limitations on use set forth in
§ 1608.11.
§ 1608.3 Circumstances under which
voluntary affirmative action is appropriate.

(a) Adverse effecL Title VII prohibits
practices, procedures, or policies which have
an adverse impact unless they are justified
by business necessity. In addition, Title VII
proscribes practices which "tend to deprive"
persons of equal employment opportunities.
Employers, labor organizations and other
persons subject to Title VII may take
affirmative action based on an analysis
which reveals facts constituting actual or
potential adverse impact, If such adverse
impact is likely to result from existing or
contemplated practices.

(b) Effects of prior discriminatory
practices. Employers, labor organizations, or
other persons subject to Title VII may also
take affirmative action to correct the effects

of prior discriminatory practices. The effects
of priordiscriminatory practices can be
initially identified by a comparison between
the employer's work force, or a part thereof,
and an appropriate segment of the labor
force.

(c) Limited loborpool. Because of historic
restrictions by employers, labor
organizations, and others, there are
circumstances in which the available pool,
particularly of qualified minorities and
women, for employment or promotional
opportunities is artificially limited.
Employers, labor organizations, and other
persons subject to Title VII may, and are
encouraged to take affirmative action in such
circumstances, including, but not limited to,
the following:

(1) Training plans and programs, including
on-the-job training, which emphasize
providing minorities and women with the
opportunity, skill, and expericence necessary
to perform the functions of skilled trades,
crafts, or professions;

(2) Extensive and focused recruiting
activity;

(3) Elimination of the adverse impact
caused by unvalidated selection criteria (see
sections 3 and 6, Uniform Guidelines on
Employee Selection Procedures (1978), 43 FR
30.290; 38,297; 38,299 (August 25,1978)):

(4) Modification through collective
bargaining where a labor organization
represents employees, or unilaterally where
one does not, of promotion and layoff
procedures.

§ 1608.4 Establishing affirmative action
plans.

An affirmative action plan or program
under this section shall contain three
elements: a reasonable self analysis; a
reasonable basis for concluding action Is
appropriate; and reasonable action.

(a) Reasonable self analysis. The objective
of a self analysis Is to determine whether
employment practices do, or tend to, exclude,
disadvantage, restrict, or result in adverse
impact or disparate treatment of previously
excluded or restricted groups or leave
uncorrected the effects of prior
discrimination, and if so, to attempt to
determine why. There is no mandatory
method of conducting a self analysis. The
employer may utilize techniques used in
order to comply with Executive Order No.
11240, as amended, and its implementing
regulations, including 41 CFR Part 60-2
(known as Revised Order 4). or related orders
issued by the Office of Federal Contract
Compliance Programs or Its authorized
agencies, or may use an analysis similar to
that required under other Federal, state, or
local laws or regulations prohibiting
employment discrimination. In conducting a
self analysis, the employer, labor
organization, or other person subject to Title
VII should be concerned with the effect on Its
employment practices of circumstances
which may be the result of discrimination by
other persons or institutions. See Griggs v.
Duke Power Co., 401 U.S. 424 (1971).

(b) Reasonable basis. If the self analysis
shows that one or more employment
practices: (1) Have or tend to have an
adverse effect on employment opportunities
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of members of Previously excluded groups, or
groups whose employment or promotional
opportunities have been artificially limited,
(2) leave uncorrected the effects of prior
discrimination, or (3) result in disparate
treatment, the person making the self
analysis has a reasonable basis for
concluding that action is appropriate. It is not
necessary that the self analysis establish a
violation of Title VII. This reasonable basis
exists without any admission or formal .
finding that the person has violated Title VII.
and without regard to whether there exists
arguable defenses to a Title VII action.
-(c) Reasonable action. The action taken
pursuant to an affirmative action plan or
,program must be reasonable in relation to the
problems disclosed by the self analysis. Such
reasonable action may include goals and
timetables or other appropriate employment
tools which recognize the race, sex, or
national origin of applicants or employees. It
mnay include the adoption'of practices which
will eliminate the actual or potential adverse
impact, disparate treatment, or effect or past
discrimination by providing opportunities for
members of groups which have been
excluded, regardless of whether the persons
benefited-were themselves the victims of
prior policies or procedures which produced
the adverse impact or disparate treatment or
which perpetuated past discrimination.

(1) Illustrations of appropriate affmative
action. Affirmative action plans or programs
may include, but are not limited to, those
described in the Equal Employment
Opportunity Coordinating Council "Policy
Statement on Affirmative Action Programs
for State and Local Government Agencies,"
41 FR 38,814 (September 13, 1976), reaffirmed
-and extended to all persons subject to - -.
Federal equal employment opportunity laws
and orders, in the Uniform Guidelines on
Employee Selection Procedures (1978) 43 FR
38,290; 38,300 (Aug. 25, 1978). That statement
reads, in relevant part,

When an employer has reason to believe
that its selection procedures have * * * "
exclusionary effect- * *, it should initiate
affirmative steps to remedy:the situation.
Such steps, which in design and execution
may be race, color, sex or ethnic !conscious,'
include, but are not limited to, the following.

The establishment of a long term goal and
short range, interim goals and timetables for
the specific job classifications, all of which
should take into account the availability of
basically qualified persons.in the relevant job
market;

A recruitment program designed to attract
qualified members of-the group in question

A systematic effort to organize work and
re-design jobs in ways that provide
opportunities for persons lacking
'journeyman! level knowledge or skills to
ent er and with appropriate training, to _
progress in a career field;

Revamping selection instruments or
procedures whichhave not yet been
validated in order to reduce or eliminate
exclusionary effects on particular groups in
particular job classifications;

The initiation of measures designed to
assure that members of the affected group
who are qualified to perform the job are
included within the pool of persons from

which the selecting official makes the
selection;

A systematic effort to provide career
advancement training, both classroom and
on-the-job, to employees locked into dead
end jobs; and

The establishment of a system for regularly
monitoring the effectiveness of the particular
affirmative action program, and procedures
for making timely adjustments In this
program where effectiveness is not
demonstrated.

(2) Standards of reasonable action. In
considering the reasonableness of a
particular affirmative action plan or program,
the Commission will generally apply the
following standards:
- (I) The plan should be tailored to solve the

problems which were Identified in the self
analysis, see § 1608.4(a), supra, and to ensure
that employment systems operate fairly In the
future, while avoiding unnecessary
restrictions on opportunities for the
workforce as a whole. The race, sex, and
national origin conscious provisions of the
plan or program should be maintained only
so long as is necessary to achieve these
objectives.

(it) Goals and timetables should be
reasonably related to such considerations as
the effects of past discrimination the need
for prompt elimination of adverse impact or
disparate treatment, the availability of
basically qualified or qualflable applicants,
and the number of employment opportunities
expected to be available.

(d) Written or unmillen plans or
programs-(1) Written plans required for
713(b)(1) Protection. The protection of section
713(b) of Title VII will be accorded by the
Commission to a person subject to Title VII
only if the self analysis and the affirmative
action plan are dated and in writing, and the
plan otherwise meets the requirements of
Section 713(b)(1). The Commission ill not
require that there be any written statement
concluding that a Title VII violation exists.

(2) Reasonable cause determination
Where an affirmative action plan or program
is alleged to violate Tide VII, or Is asserted as
a defense to a charge of discrimination, the
Commission will investigate the charge In
accordance with Its usual procedures and
pursuant to the standards set forth in these
Guidelines, whether or not the analysis and
plan are in writing. However, the absence of
a written self analysis and a written
affirmative action plan or program may make
it more difficult to provide credible evidence
that the analysis was conducted, and that
action was taken pursuant to a plan or
program based on the analysis. Therefore, the
Commission recommends that such analyses
and plans be In writing.
§ 1608.5 Affirmative action compliance
programs under Executive Order No. 11246,
as amended.

Under Title VII, affirmative action
compliance programs adopted pursuantto
Executive Order No. 11246, as amended, and
its implementing regulations, Including 41
CFR Part 60-2 (Revised Order 4), will be
considered by the Commission In light of the
similar purposes of Title VII and the
Executive Order, and the Commission's

responsibility under Executive Order No.
12067 to avoid potential conflict among
Federal equal employment opportunity
programs. Accordingly, the Commission will
process Title VII complaints involving such
afirmative action compliance programs
under this section.

(a) Procedures forreview of Affimative
Action Compliance Programs. If adherence to
an affirmative action compliance program
adopted pursuant to Executive Order No.
11246, as amended and its implementing
regulations. is the basis of a complaint filed
under Tide VIL ors alleged to be the
justification for an action which is challenged
under Title VIL the Commission will
investigate to determine:

(1) Whether the affirmative action
compliance program was adoptedby a
person subject to the Order and pursuant to
the Order, and (2) whether adherence to the-
program was the basis of the complaint or the
justification.

(1) P orams previously approved If the
Commission makes the determination
described in paragraph (a) of this section and
also finds that the affirmative action program
has been approved by an appropriate official
of the Department of Labor or its authorized
agencies, or is part of a conciliation or
settlement agreement or an order of an
administrative agency, whether entered by
consent or after contested proceedings
brought to enforce Executive Order No.
11246, as amended, the Commission will issue
a determination of no reasonable cause.

(2) Program not previously approved. If the
Commission makes the determination
described in paragraph (a), of this section but
the program has not been approved by an
appropriate official of the Department of
Labor or Its authorized agencies, the
Commission wilh (i) Follow the procedure in-
§ 1608.10(a) and review the program, or (il
refer the plan to the Department of Labor for
a determination of whether it is to be
approved under Executive Order No. 11246,
as amended. and Its implementing
regulations. If, the Commission finds that the
program does conform to these Guidelines, or
the Department of Labor approves the
affirmative action compliance program, the
Commission will Issue a determination of no
reasonable cause under § 1608.10[a).

(b) Reliance on these guidelines. In
addition, lr the affirmative action compliance
program has been adopted in good faith
reliance on these Guidelines, the provisions
of section 713Mb)(1) of Title VII and of
§ 1608.10(b), below, may be asserted by the
contractor.

§ 1608.6 Affirmative action plans which
are part of Commission conciliation or
settlement agreements.

(a) Procedures for review ofplans. If
adherence to a conciliation or settlement
agreement executed under Tide VII and
approved by a responsible official of the
EEOC Is the basis of a complaint filed under
Title VIL or is alleged to be the justification
for an action challenged under Title VII. the
Commission will investigate to determine: (1)
Whether the conciliation agreement or
settlement agreement was approved by a
responsible official of the EEOC, and (2)
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whether adherence to the agreement was the
basis for the complaint or justification. If the
Commission so finds, it will make a
determination of no reasonable cause under
§ 1608.10(a) and will advise the respondent of
its right under section 713(b)(1) of Title VII to
rely on the conciliation agreement.

(b) Reliance on these guidelines. In
addition, if the affirmative action plan or
program has been adopted in good faith
reliance on these Guidelines, the provisions
of section 713(b)(1) of Title VII and of
§ 1608.10(b), below, may be asserted by the
respondent.

§ 1608.7 Affirmative action plans or
programs under State or local law.

Affirmative action plans or programs
executed by agreement with state or local
government agencies, or by order of state or
local government agencies, whether entered
by consent or after contested proceedings,
under statutes or ordinances described in
Title VII. will be reviewed by the
Commission in light of the similar purposes of
Title VII and such statutes and ordinances.
Accordingly, the Commission will process
Title VII complaints involving such
affirmative action plans or programs under
this section.

(a) Procedures for review of plans or
programs. If adherence to an affirmative
action plan or program executed pursuant to
a state statute or local ordinance described in
Title VII Is the basis of a complaint filed
under Title VII or is alleged to be the
justification for an action which is challenged
under Title VII, the Commission will
investigate to determine: (1) Whether the
affirmative action plan or program was
executed by an employer, labor organization,
or person subject to the statute or ordinance,
(2) whether the agreement was approved by
an appropriate official of the state or local
government, and (3) whether adherence to
the plan or program was the basis of the
complaint or justification.

(1) Previously Appro ved Plans or
Programs. If the Commission finds the facts
described in paragraph (a) of this section, the
Commission will, in accordance with the
"substantial weight" provisions of section 706
of the Act, find no reasonable cause where
appropriate.

(2) Plans or Programs not previously
approved. If the plan or program has not been
approved by an appropriate official of the
state or local government, the Commission
will follow the procedure of § 1608.10 of these
Guidelines. If the Commission finds that the
plan or program does conform to these
Guidelines, the Commission will make a
determination of no reasonable cause as set
forth in § 1608.10(a).

(b) Reliance on these guidelines. In
addition, if the affirmative action plan or
program has been adopted in good faith
reliance on these Guidelines, the provisions
of section 713[b)(1) and § 1608.10(b), below,
may be asserted by the respondent.

§ 1608.8 Adherence to court order.
Parties are entitled to rely on orders of

courts of competent jurisdiction. If adherence
to an Order of a United States District Court
or other court of competent jurisdiction,

whether entered by consent or after
contested litigation, in a case brought to
enforce a Federal, state, or local equal
employment opportunity law or regulation, is
the basis of a complaint filed under Title VII
or is alleged to be the justification for an
action which is challenged under Title VII.
the Commission will investigate to determine:
(a] Whether such an Order exists and (b)
whether adherence to the affirmative action
plan which is part of the Order was the basis
of the complaint or justification. If the
Commission so finds, it will issue a
determination of no reasonable cause. The
Commission interprets Title VII to mean that
actions taken pursuant to the direction of a
Court Order cannot give rise to liability under
Title VIL

§ 1608.9 Reliance on directions of other
government agencies.

When a charge challenges an affirmative
action plan or program, or when such a plan
or program is raised as justification for an
employment decision, and when the plan or
program was developed pursuant to the
requirements of a Federal or state law or
regulation which in part seeks to ensure
equal employment opportunity, the
Commission will process the charge in
accordance with § 1608.10(a). Other agencies
with equal employment opportunity
responsibilities may apply the principles of
these Guidelines in the exercise of their
authority.

§ 1608.10 Standard of review.
(a) Affirmative action plans or programs

not specifically relying on these guidelines.
If. during the investigation of a charge of
discrimihation filed with the Commission, a
respondent asserts that the action
complained of was taken pursuant to an In
accordance with a plan or program of the
type described in these Guidelines, the
Commission will determine whether the
assertion is true, and if so, whether such a
plan or program conforms to the requirements
of these guidelines. If the Commission so
finds, it will issue a determination of no
reasonable cause and, where appropriate,
will state that the determination constitutes a
written interpretation or opinion of the
Commission under section 713(b](1]. This
interpretation may be relied upon by the
respondent and asserted as a defense in the
event that new charges involving similar
facts and circumstances are thereafter filed
against the respondent, which are based on
actions taken pursuant to the affirmative
action plan or program. If the Commission
does not so find, it will proceed with the
investigation in the usual manner.

(b) Reliance on these guidelines. If a
respondent asserts that the action taken was
pursuant to and in accordance with a plan or
program which was adopted or implemented
in good faith, in conformity with, and in
reliance upon these Guidelines, and the self
analysis and plan are in writing, the
Commission will determine whether such
assertion is true. If the Commission so finds,
it will so state in the determination of no
reasonable cause and will advise the
respondent that:

(1) The Commission has found that the
respondent is entitled to the protection of
section 713(b)(1) of Title VII; and

(2) That the determination Is Itself an
additional written interpretation or opinion of
the Commission pursuant to section 713(b](1).

§ 1608.11 Umitations on the application of
these guidelines.

(a) No determination of adequacy of plan
orprogram. These Guidelines are applicable
only with respect to the circumstances
described in § 1608.1(d), above. They do not
apply to, and the section 713(b)(1) defense Is
not available for the purpose of, determining
the adequacy of an affirmative action plan or
program to eliminate discrimination. Whether
an employer who takes such affirmative
action has done enough to remedy such
discrimination will remain a question of fact
in each case.

(b) Guidelines inapplicable in absence of
affirmative action. Where an affirmative
action plan or program does not exist, or
where the plan or program Is not the basis of
the action complained of, these Guidelines
are inapplicable.

(c) Currency of plan orprogram. Under
section 713(b(1). persons may rely on the
plan or program only during the time when it
is current. Currency is related to such factors
as progress in correcting the conditions
disclosed by the self analysis. The currency
of the plan or program Is a question of fact to
be determined on a case by case basis.
Programs developed under Executive Order
No. 11246, as amended, will be deemed
current in accordance with Department of
Labor regulations at 41 CFR Chapter 60, or
successor orders or regulations.

§ 1608.12 Equal employment opportunity
plans adopted pursuant to section 717 of
Title VII.

If adherence to an Equal Employment
Opportunity Plan, adopted pursuant to
Section 717 of Title VII, and approved by an
appropriate official of the U.S. Civil Service
Commission, is the basis of a complaint filed
under Title VII, or is alleged to be the
justification for an action under Title VII,
these Guidelines will apply in a manner
similar to that set forth in § 1608.5. The
Commission will issue regulations setting
forth the procedure for processing such
complaints.

PART 1601-PROCEDURAL REGULATIONS

Issuance of Interpretation and Opinion
AGENCY: Equal Employment Opportunity
Commission.

ACTION: Final rule.

SUMMARY: The Commission Is today
publishing in final form a set of Guidelines on
Affirmative Action (44 FR 4422), to encourage
voluntary action to eliminate employment
discrimination. Section 1601.33 of the
Commission's regulations Is being amended
to reflect a new method, contemplated by
these Guidelines, by which the Commission
may issue an "interpretation of opinion" of
the Commission within the meaning of
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Section 713 of Title VII of the Civil Rights Act
of 19K as amended.

EFFECTIVE DATE: February 20,1979.

FOR FURTHER INFORMATION CONTACT" Peter C.
Robertson, Director, Office of Policy
Implementation, 2401 E Street. NW., Room
4002A, Washington, D.C. 20506 (202) 254-
7639.

SUPPLEMENTARY INFORMATION: The
Commission's new Guidelines on Affirmative
Action contemplate that in instances where a
charge of discrimination has been filed and
the Commission finds that the treatment
complained of occurred as a result of
affirmative action procedures consistent with
its Guidelines on Affirmative Action, the
Commission will issue a determination of no
reasonable cause. This determination may
contain language stating that it is "a written
interpretation or opinion of the Commission"
within the meaning of Section 713[b)(1) of
Title VII of the Civil Rights Act of 1954, as
amended. The respondent in such a case may
rely upon this determination as a defense to
any subsequent complaints of discrimination
which involve similar facts and
circumstances, if the subsequent actions
complained of were also taken by the
respondent -uder its affirmative action
procedures.

Such language will also appear in no-cause
determinations whenever the Commission
finds that the action complained of occurred
pursuant to an affirmative action plan
adopted in good faith compliance with, and
reliance upon, the Commission's Guidelines
on affirmative Action.

The Commission's procedural regulations
are accordingly revised to include this
specific type of no-cause finding as a type of
"written interpretation or opinion of the
Commission."

Signed at Washington, D.C. this 16th day of
January 1979.

For the Commission.

Eleanor Holmes Norton,
Chair.

Therefore, 29 CFR 1601.33 is amended to
read as follows:

§ 1601.33 Issuance of interpretation or
opinion.

Only the following may be relied upon as a
"'written interpretation or opinion of the
Commission" within the meaning of Section
713 of Title VII:

(a) A letter entitled "opinion letter" and
signed by the General Counsel on behalf of
the Commission, or

(b) Matter published and specifically
designated as such in the Federal Register.
including the Commission's Guidelines on
Affirmative Action. or

(c) A Commission determination of no
reasonable cause, issued under the
circumstances described in § 1668.10 (a) or
(b) of the Commission's Guidelines on
Affirmative Action 29 CFR Part 1608, when
such determination contains a statement that
it is a."written interpretation or opinion of the
Commission."

Subpart F-Fiscal Procedures and
Auditing

§ 51.100 Definitions.
Unless the context requires otherwise.

as used in this subpart, the term:
(a) "Compliance audit" means the

review of the documentation concerning
a recipient government's expenditure of
entitlement funds to determine that
those funds have been expended in
compliance with the provisions of the
Act and regulations.

(b) "Financial audit" means
examination of the financial statements
concerning all funds of a recipient
government in accordance with
generally accepted auditing standards.

(c) "Generally accepted auditing
standards" means those auditing
standards pronounced by the American
Institute of Certified Public Accountants
and incorporated in its Statements on
Auditing Standards, or those in the
financial and compliance element of the
Standards for Audit of Governmental
Organizations, Programs, Activities &
Functions, issued in 1972 by the
Comptroller General of the United
States.

(d) "Independent audit" means an
audit conducted by independent public
accountants, or by independent
qualified accountants or examiners from
a State or local agency. An independent
public accountant or independent
qualified accountant or examiner is one
who has no personal interest directly or
indirectly in the financial affairs of the
government being audited, or in the
financial affairs of any of the officers of
the government being audited.

(1) In those states in which an audit is
required by State law to be made of the
State government by a State office or
official, such audit shall be considered
to meet the requirements of an
independent audit provided the
principal officer of the State audit
agency is not responsible for the
maintenance of the accounting records
being audited and does not report to the
officer responsible for maintenance or
such accounting records, and is:
(i) Elected by the citizens of the State;
(ii) Elected or appointed by and

reports to the State legislature or a
committee thereof; or

(iii) Appointed by the Governor and
confirmed by and reports to the
legislature or a committee thereof.

(2) In those States in which an audit is
made of local governments (or certain
categories of local government) by a
State office or official, such audit shall
be considered to meet the requirements
of an independent audit.

(3) Audits of local recipient
governments made by a permanent

(internal) auditing office or officer
employed on a full-time basis shall be
considered to meet the requirements of
an independent audit provided the
principal officer of the audit agency is
not responsible for the maintenance of
the official accounting records being
audited and does not report to the
officer responsible for maintenance of
official accounting records, and is:.

(i) Elected by the citizens of the local
recipient governments;

(ii) Reports to the governing body of
the local recipient government or a
committee thereof; or

(iii) Appointed by the chief executive
officer of the local recipient government
and reports to the governing body or the
local recipient government or a
committee thereof.

(4) Audits other than those specified
in paragraphs (d)(1), (2) and (3] of this
section shall not be considered to be
independent audits.

(e) "Independent public accountant"
means independent certified public
accountants, and licensed public
accountants licensed on or before
December 31.1970, certified or licensed
by a regulatory authority of a State or
other political subdivision of the United
States.

§ 51.101 Procedures applicableto the use
of funds.

A recipient government which
receives entitlement funds under the Act
shalh (a) Establish a trust fund and
deposit all entitlement funds received
and all interest earned thereon in that
trust fund. The trust fund may be
established on the books and records as
a separate set of accounts, or a separate
bank account may be established. If the
trust fund is established as a separate
set of accounts, the fund comprising
these accounts shall be classified as a
special revenue fund and accounted for
accordingly.

(b) Use, obligate, or appropriate
entitlement funds within 24 months from
the end of the entitlement period to
which the entitlement payment is
applicable. The use, obligation or
appropriation of entitlement funds shall
be consistent with State or local law
requiring a legislative enactment in
ordinance or resolution form. Any
interest earned on such funds while in
the trust fund shall be used, obligated. -
or appropriated within 24 months from
the end of the entitlement period during
which the interest was received or
credited. An extension of time in which
to act on the funds, or interest accrued.
shall be obtained by application to the
Director. The application will set forth
the facts and circumstances supporting
the need for more time and the amount
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of additional time requested. The
Director may grant such extensions of
time which appear necessary or
appropriate.

(.) Provide for the expenditure of
entitlement funds in accordance with
the laws and procedures applicable to
the expenditure of its own revenues so
long as those laws and procedures do
not conflict with Federal law.

(d) Maintain its fiscal accounts in a
manner sufficient to: (1) Permit the
reports required by the Director to be
prepared, and

(2) Permit the tracing of entitlement
funds to a level of expenditure adequate
to establish that the funds have not been
used in violation of the restrictions and
prohibitions of this part. Tracing
requires that vouchers in support of
expenditures funded by the Act shall be
identified. Identification can be made in
any one of three ways as follows:

(i) Maintain a separate set of fund
accounts;

(ii) Maintain a separate bank account;
or

(iii) Keep a memorandum record of
the voucher numbers and amounts for
the expenditures funded by entitlements
received under the Act.
The accounting for entitlement funds
shall, at a minimum, employ the same
fiscal accounting and internal audit
procedures as are used with respect to
the revenues derived from the recipient
government's own sources.

(e) Provide to the Director and to the
Comptroller General of the United
States, on reasonable notice, access to
and the right to examine such books,
documents, papers or records as the
Director may reasonably require for the
purpose of reviewing compliance with
the Act and the regulations of this part
or, in the case of the Comptroller
General, as the Comptroller General
may reasonably require for the purpose
of reviewing compliance and operations
under the Act.

§ 51.102 Auditing and evaluation.
(a) In general. Each recipient

government which expects to receive
entitlement funds for entitlement
periods beginning on or after January 1,
1977, shall have an independent audit of
its financial statements conducted for
the purpose of determining compliance
with the provisions of the Act, in
accordance with generally accepted
auditing standards, not less often than
once every three years. Such audit may
be separately performed as a financial
audit and a compliance audit.

(b) Election by recipient government.
A recipient government may elect to
have the requirements of paragraph (a)
of this section not applicable to that ,

government upon filing notice to the
Director that the audits are conducted in
compliance with State or local law and
meet the following requirements:

(1) The financial statements of the
recipient governments are audited by
independent public accountants as
defined in section 51.100(e) of this
subpart, or by independent auditors as
defined in paragraph (b) of this section;
and

(2) The audits of the recipient
government are conducted in
accordance with generally accepted
auditing standards;

(3) The audits of the recipient
government will be conducted not less
often than every three years; and

(4) A compliance audit, as well as a
financial audit, is conducted.

(c) Inapplicability of audit
requirement. The requirement of
paragraph (a) of this section shall not
apply where the recipient government's
entitlement for any of its fiscal years is
less than $25,000. State or local law
which requires an audit of such
government's financial statements must
be complied with in accordance with
§ 51.101(c) of this subpart, and will
constitute compliance with paragraph
(a). Such an audit conducted under State
or local law need not be submitted to
the ORS, but shall be made available
upon request by the Director.

(d) Series of audits. A series of
independent audits may be used as an
alternative to the provisions of
paragraph (a) if they are conducted in
accordance with generally accepted
auditing standards, over a period not to
exceed three fiscal years, and cover, in
the aggregate, all of the accounts of a
recipient government. When doing a
series of audits a recipient government
may perform the compliance audit for
any one of the three fiscal years.

§ 51.103 Waiver of audit requirement
where financial accounts are unauditable.

The Director may, upon written
application of the chief executive officer
of the recipient government, waive the
provisions of § 51.102 of this subpart for
any fiscal period, if in the course of
determining compliance with § 51.102,
the independent auditor renders an
opinion that the financial accounts of
such recipient government are not
auditable, and the chief executive
officer of such recipient government
assures the Director that the accounts
are not auditable and clearly set forth
the arrangements which have been
made or taken toward making such
financial accounts auditable. The
Director shall satisfy herself by
investigation or inquiry that the
recipient government is achieving

substantial progress toward making Its
financial accounts auditable. A recipient
government, which fails to apply to the
Director for the waiver based upon the
unauditability of its financial accounts
shall not be entitled to use the waiver
provisions of this section.

§ 51.104 Audits of secondary recipients.
A recipient government shall be

responsible for an audit of the
entitlement funds transferred to any
secondary recipient, where the
aggregate of the entitlement funds
transferred to such secondary recipient
during the fiscal year is $25,000 or more.
Such audit shall be conducted pursuant
to § 51.102 of this subpart and the Audit
Guide and Standards for Revenue
Sharing Recipient currently applicable
published by the Office of Revenue
Sharing and available to each recipient
government.
§ 51.105 Reliance upon audits under other
Federal laws.

The Director may rely upon audits of
the financial statements of recipient
governments conducted in accordance
with other Federal laws, for any fiscal
period, provided that such audits
substantially satisfy the requirements
for audits contained in § 51.102(a) of this
part.

§ 51.106 Audit opinions.
(a] In general. Opinions made with

respect to audits must be rendered as a
part of the audit report and shall be in
accordance with the opinion in general
use for attesting to financial statements,
as defined in paragraph 51.100(c).
Examples of opinions are set out In the
appendix of the Audit Guide and
Standirds for Revenue Sharing
Recipients published by the Office of
Revenue Sharing and available to each
recipient government.

(b) Nature of opinions. Audit opinions
may be unqualified, qualified, adverse,
or a disclaimer of an opinion (provided
the accounts are auditable). Audit
opinions may be expressed on cash
basis statements.

(c] Expression of unqualified
opinions. The expression of an
unqualified opinion shall include the
statement that the financial statements
are in accordance with generally
accepted accounting principles.
Generally accepted accounting
principles are defined as those
pronouncements of the National
Committee on Governmental
Accounting as set forth in its publication
Governmental Accounting, Auditing and
Financial Reporting published in 1968,
or any subsequent revisions thereof.
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§ 51.107 Scope of audits..
(a] In general. The scope of each audit

required under § 51.102(a) of this part
shall include all of the financial
statements for each separate fund which
is defined as a self-balancing group of
accounts which the recipient
government is required to maintain
pursuant to State or local law (as
determinedby the State Attorney
General or the legal counsel of a unit of
local government). The audit shall be of
the financial and compliance type
described in The Standards for Audit of
Governmental Organization, Programs,
Activities & Functions as issued in 1972
by the Comptroller General of-the
United States, or the financial types
prescribed by the American Institute of
Certified Public Accountants and
incorporated in its Statements on
Auditing.Standards and as described
further in the Audit Guide and
Standards for Revenue Sharing
Recipients, currently applicable, and
published by the Office of Revenue
Sharing. The audit for-compliance shall
pertain only to entitlement funds of the
recipient government received under the
Act. - -

(b) Veriffication of fiscal data reported.
to the Bureau of the Census. The scope
of the audit shall include also a
verification of the recipient
government's fiscal data as reported by
it to the Bureau of the Census.

(c) Financial statement For purposes
of this subpart financial statements are
those statements which:

(1) Reflect the financial transactions
for all funds for a specificperiod of time..
and -

(2) Present the financial position as of
the end of that fiscal period.

§ 51.108 Retentidn ofaudit workpapers.
Audit workpapers aid related audit

reports shill be retained for three years
after the issuance of the audit reporti
and shall beavailable upon request to
the Director and the Comptroller
General or to their repfesentatives.

§ 51.109 Requirement to submit audit
reports.

The Director may require the chief
executive officer of a recipient
government to submit a copy of its audit
reports at such times-as she may
request

Subpart G-Proceedings for Reduction In -

Entitlement, Withholding, Suspension, or
Repayment of Funds •

opportunity for a hearing. The
adjudications covered in this subpart
include administrative hearings
concerning violations of all provisions of
this part-and unless otherwise specified.
the procedures described herein apply
to all types of hearings.

§ 51.201 Liberal construction.
The regulations in this subpart shall

be liberally construed to secure just.
expeditious, and efficient determination
of the issues presented. The Rules of
Civil Procedure for the District Courts of
the United States, where applicable.
shall be a guide in any situation not
provided for or controlled by this
subpart, but shall be liberally construed
or relaxed when necessary.

§ 51.202 Reasonable notice and
opportunity for hearing.

Whenever the Director has reason to
believe that a recipient government has
failed to comply with any section of the
Act or of the provisions of this part, and
that repayment, withholding, or
reduction in the amount of an
entitlement of a recipient government is
required for a violation of the provisions
of subparts B, D and F, or suspension or
termination of the entitlement payments
for violations of subpart E, the Director
shall give reasonable notice and
opportunity of hearing to such
government as required by the pertinent
procedural provisions of subparts A, E
or G prior to the invocation of any
sanction under the AcL

§ 51.203 Opportunity for compliance.
(a) In geneial. Except in proceedings

involving willfulness or those in which
the public interest requires otherwise,
an administrative hearing under this
part will iot be instituted until such
facts or conduct which may warrant
such action have been called.to the
attention of the chief executive officer of
the recipient government in writing and
he has been accorded an opportunity to
demonstrate or achieve compliance with
the requirements of the Act and the
regulations of this parL

(b) Opportunity for compliance, other
than under subparlE. The opportunity
for compliance will be given in
accordance with the procedural
provisions of § 51.3 for violations of
subpartsB, D, and F. If the recipient
government fails to meet the
requirements of the Act and regulations
within such reasonable time as specified

• .... by the Duectr in Subpart A. as
§ 51.200 Scope of subpart. . administrative hearing may be initiated

The regulations of this subpart govern, by the Director.
the procedure and practice requirements, (c) Opportunity for complance under
involving-adjudications where theAct subpart E. For violations of the
requires reasonable Xiotice and . provisions.of subpart FZ entitlement

funds will be immediately suspended
after notification of a determination of
noncompliance pursuant to § 51.65.
unless a recipient government
specifically and timely requests an
administrative hearing pursuant to
§ 51.65. If the recipient government is a
unit of local government, a copy of the
finding and determination letters shall
be transmitted by the Director to the
Governor of the State in which the unit
of local government is located.

§ 51.204 InstItution of administrative
hearing.

(a) Institution of an admnistrative
hearing other than under subpart E. An
administrative hearing to require
repayment of funds to the Director, or to
withhold funds from subsequent
entitlement payments, or to reduce the
entitlement of a recipient government
for violations of the provisions of
subparts B, D. or F, shall be instituted by
the Director by a complaint which
names the recipient government as the
respondent.

(b) Institution of an administrative
hearing under subpart E An
administrative hearing under subpart E
of this Dart shall be instituted at the
request of the recipient government.
pursuant to § 51.65 of subpart E within
30 days ofreceipt of thatrequestby the
Director. After the Director receives the
request for a hearing she shall file a
complaint which names the recipient
government as the respondent

51.205 Complaint for administrative
hearing.

Administrative complaints shall.
include the following- (a) Charges. A
complaint shall give a plain and concise
description of the allegations which -
constitute the basis for the proceeding.
A complaint shall be deemed sufficient
if it fairly informs the 'espondent of the
charges against i N c

(b) Demand for answer. Notification
shall be given in the complaint as to the
place and time within the recipient
government shall file its answer, which
time shall be not less than 30 days from
the date of service of the complaint.
Where the hearing concerns provisions
under subpart E the answer shall be
required to be filed within 10 days of the
date of service of the complaint. The
complaint shall also contain notice that
a decision by default will be rendered
against the recipient government in the"
event it fails to file its answer as -

required.

§ 51.206 Service of complaint and other
papers.

(a) Service of complaint. Tha
complaintoratrue copy thereof may be
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served upon the recipient government
by first-class mail or by certified mail,
return receipt requested; or it may be
served in any other manner which has
been agreed to by the respondent.
Where the service is by certified mail,
the return Postal Service receipt duly
signed on behalf of the respondent shall
be proof of service. Where the hearing
concerns the provisions of subpart E, the
complaint shall be served upon the
recipient government within seven days
of receipt of the request for a hearing
from the recipient government.

(b) Service of papers other than
complaint. Any paper other than the
complaint may be served upon a party
or upon its attorney of record by first-
class mail. Such mailing shall constitute
complete service.

(c) Filing ofpapers. Whenever the
filing of a paper is required or permitted
in connection with an administrative
hearing under this subpart, and the
place of filing is not specified in this
subpart or by rule or order of the
administrative law judge, the paper
shall be filed with the Director, Office of
Revenue Sharing, Treasury Department,
Washington, D.C. 20226. All papers shall
be filed in duplicate.

(d) Motions and requests. Motions
and requests may be filed with the
designated administrative law judge,
except that an application to extend the
time for filing an answer shall be filed
with the Director, Office of Revenue
Sharing, pursuant to § 51.207(a).

§ 51.207 Answer;, referral to administrative
law judge.

(a) Filing. The recipient government's
answer shall be filed in writing within
the time specified in the complaint,
unless on application the time is
extended by the Director. The recipient
government's answer shall be filed in
duplicate with the Director, Office of
Revenue Sharing.

(b] Contents. The answer shall
contain a statement of facts which
constitute the grounds of defense, and it
shall specifically admit or deny each
allegation set forth in the complaint,
except that the recipient government
shall not deny a material allegation in
the complaint which it knows to be true,
nor shall a recipient government state
that it is without sufficient information
to form a belief when in fact it possesses
such information. The recipient
government may also state affirmatively
special matters of defense.

(c) Failure to deny or answer
allegation in the complaint Every
allegation in the complaint which is not
denied in the answer shall be deemed to
be admitted and may be considered as
proved, and no further evidence in

respect of such allegation need be
adduced at a hearing.

(d) Failure to file answer. Failure to
file an answer within the time
prescribed in the complaint, except as
the time for answer is extended under
paragraph (a) of this section, may
constitute an admission of the
allegations of the complaint and a
waiver of hearing, and the
administrative law judge may make his
findings and decision by default without
a hearing or further procedure.

(e) Reply to answer. No reply to the
recipient government's answer shall be
required, and new matter in the answer
shall be deemed to be denied, but the
Director may file a reply in her
discretion and shall file one if the
administrative law judge so requests.

(f) Referral to administrative law
judge. Upon receipt of the answer by the
Director, or upon filing a reply if one is
deemed necessary, or upon failure of the
recipient government to file an answer
within the time prescribed in the
complaint or as extended under
paragraph (a) of this section, the
complaint (and answer, if one is filed]
shall be referred to the administrative
law judge who shall then proceed to set
a time and place for hearing and shall
serve notice thereof upon the parties at
least 15 days in advance of the hearing
date.

§ 51.208 Proof;, variance; amendment of
pleadings.

In the case of a variance between the
allegations in a pleading and the
evidence adduced in support of the
pleading, the administrative law judge
may order or authorize amendment of
the pleading to conform to the evidence;
provided that, the party that would
otherwise be prejudiced by the
amendment is given reasonable
opportunity to meet the allegation of the
pleading as amended. The
administrative law judge shall make
findings on any issue presented by the
pleadings as so amended.

§ 51.209 Representation.
A recipient government may appear in

person through its chief executive officer
or it may be represented by counsel or
other duly authorized representative. -
The Director shall be represented by the
General Counsel of the Treasury, or a
person or persons designated by the
General Counsel.

§ 51.210 Administrative law judge;
powers.

(a) Appointment. An administrative
law judge, appointed as provided by
section 11 of the Administrative
Procedure Act (5 U.S.C. 3105), shall

conduct proceedings upon complaints
filed under this subpart.

(b) Powers of administrative law
judge. Among other powers provided by
law, the administrative law judge shall
have authority, in connection with any
proceeding under this subpart, to do the
following things:

(1] Administer oaths and affirmations;
(2) Make ruling upon motions and

requests. Prior to the close of the hearing
no appeal shall be made from any such
ruling except, at the discretion of the
administrative law judge, in
extraordinary circumstances;

(3] Determine the time and place of
hearing and regulate its course and
conduct. In determining the place of
hearing the administrative'law judge
may take into consideration the requests
and convenience of the respondent or Its
counsel;

(4) Adopt rules of procedure and
modify the same from time to time as
occasion requires for the orderly
disposition of proceedings;

(5) Rule upon offers of proof, receive
relevant evidence, and examine
witnesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or
written arguments on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or
simplification of the issues by consentof
the parties;

(9) Perform the acts and take the
measures necessary or appropriate to
promote the efficient conduct of any
proceeding; and

(10) Make initial findings and
decision.

§ 51.211 Administrative hearings.
(a) Administrative hearing for

violations other than subpart E. The
administrative law judge shall preside at
the hearing on a complaint. Testimony
of witnesses shall be given under oath
or affirmation. the hearing shall be
stenographically recorded and
transcribed. Hearings will be conducted
pursuant to section 7 of the
Administrative Procedure Att (5 U.S.C.
556).

(b) Administrative hearing under
subpartE. A hearing requested by a
recipient government under subpart E
pursuant to section 51.05 shall
commence 30 days after receipt of such
request by the Director and shall be
before an administrative law judge.
Testimony shall be given under oath or
affirmation and shall consist of two
proceedings as follows:

(1) The first proceeding shall be In the
nature of a summary hearing conducted
in accordance with the provisions of this
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subpart,-similar to a judicial hearing or! -
a preliminary injunction. All-parties
shall have an oppoitiuhity to present '
their respective positions.-The . -
administrative law judge'shall issue a
pfeliminaryfinding as to whether therecipient government is likely to prevail,
which-finding shall be based upon the
record developed through this
proceeding, and shall be issued within
30 days after commendeiint of the
summary hearing. ' -

(2 The second proceeding, if
necessary, shall be a full hearing on the
merits conducted in accordance with the
provisions of this subpart and shall
result in the initial decision of the
administrative law judge. The initial
decision of the administrative law judge
shallbe based upon the complete record.
of all theevidence developed throughout
the hearing.

(c) Failure to dppe&. If a recipient
government fails to appear at a hea"ring,
after due notice thereof has been serVed
upon it or upon its counsel of record; it"
shallbe deemed to havewaived the
right to alhearing and the administrative
law judge maymake her findings and-
decision against the respondent by
default

(d) Wahivr of hearing. A recipient
gqvernment may waive the hearing by
informing the adminstrative law judge,
in writing on or before the date set for
hearing,-that it desires to waive a ,
hearing. In such event the administrative
law judge may make her findings and
decision based upon the pleadings
before her, together with such
documentary evidence properly
submitted: The decision shall plainly
show that the respondent waived
hearing..

§ 51.212 Stipulations.
The admiiiistrative law judge shall,

prior to or it the beginning of a hearu"g
require the parties to arive at such
stipulations as will eliminate the
necessity of taking evidence with
respect to alleiations of facts
concerning which there is no substantial
dispute., The admiiiiStrative law judge
shall take similar action, where it
appears appropriate, throughout the
hearing and shall call and conduct any
conferences which she'deems advisable
with a view to the simplification,
clarification and disposition of any of
the issues involved.

§S1.213 - Evidence.- - ,
(a).In general. Any evidence which

would be admissible under-the rules of
evidence governing proceedings in
matters niot involving trial by jury in the
Courof the United States, shall be' ,
admissible and contiolling as far as

possible; prowided tha the .
administrative law judge may'relax such
rules in any hearing when in her -
judgment such relaxation would not
impair the rights of either party and
would more speedily conclude the
hearing, or would better serve the ends
of justice. Evidence which is irrelevant.
immaterial or unduly repetitious shall be
excluded by the administrative law
judge." (b) Depositions. Th6 deposition of any
witness may be taken pursuant to
§ 51.214 and the deposition may be
admitted.

Cc) Proof of documents. Official
documents, records, and papers of a
respondent shall be admissible as
evidence without the production of the
original, provided that such documents,
records and papers are evidenced as the
original by a copy attested or identified
by the chief executive officer of the
respondent or the custodian of the
document, and contain the seal of the
respondent

(d) Exhibits. If any document, record.
paper, or other tangible or material thing
is introduced in evidence as an exhibit,
the administrative law judge may
authorize the withdrawal of the exhibit
subject toany conditions he deems
proper. An. original document, paper-or
record need not be introduced, and a
copy duly certified (pursuant to
paragraph (c) of this section) shall be
deemed sufficient

(e) Objections. Objections to evidence
shall be in short form, stating the
grounds of objection relied upon, and
the record shall not include argument
thereon, except as permitted by the
administrative law judge. Rulings on
such objectidns shall be a part of the
record. No exception to the ruling is
necessary to preserve the right of either
party to the-proceeding.

§ 51.214 Deposlton .
(a) Ingeneral. Depositions for use at a

hearing may, with thewritten approval
of the administrative law judge, be
taken by either the Director or the
respondent or their duly authorized
representatives. Depositions may be
taken upon oral or written
interrogatories, upon not less than 15
days written notice to the other party,
before anyofficer-duly authorized to
administer an oath for general purposes,
except in proceedings under subpart E
in which case depositions may be taken
upon not less than 10 days written
notice. Such -ritten notice shall state
the names of the witnesses and the time
and place where the depositions are to
be taken. The requirement of wriften
notice may be waived by the parties in
writing, or may be inodified by the

administrative law judge. Depositions
may be taken from-the persons and-at
times and places mutually agreed to by'-.
the parties; I

(b) WrItten interrogatories. When -a
deposition is taken upon written
interrogatories, any cross-examination
shall be upon written interrogatories.-
Copies of such written interrogatories
shall be served upon the otherparty-
with the notice, and copies of any -
written cross-interrogatories shalibe
mailed by first class mail or delivered to
the opposing party at least 7 calendar
days before the date on which'such
interrogatorles or cross interrogatories
are scheduled to be answered, unless
the parties mutually agree or the
administrative law judge rules
otherwise. A party upon whose behalfa
deposition is taken must file it with the
administrative law judge and serve one
copy upon the opposing party. Expenses
in the reporting of depositions shall be
borne by the party at whose request the
deposition Is taken.

§ 51.215 Stenographic record; oath of
reporter;, transcript

(a) In generaL A stenographicrecord
shall be made of the testimony and
proceedings, including stipulations and.
admissions of fact in all proceedings. A
transcript of the proceedings and
evidence at a hearing shall be made in
all cases.

(b) Oath of reporter. The reporter
making the stenographic record shall
subscribe an oath before the
administrative law judge, to be filed in "
the record of the case, that she will truly
and correctly report the oral testimony
and proceedings at such hearing and
accurately transcribe'the same to the
best of her ability.

(c) TrojscripL In cases where the
hearing is stenographically reported by
a Government contract reporter copies -

of the transcript may be obtained from
the reporter atrates not to exceed the
maximum rates fixed by contract
betiveen the Government and the
reporter. Where the hearing is
stenographically reported by a regular
employee of the Department of the
Treasury, a copy thereof will be
supplied to the respondent or its counsel
at actual cost of duplication. Copies of
exhibits introduced at the hearing orat
the taking of deposition iil be supplied
to the parties upon the payment of a -

reasonable fee (31 U.S.C. 483(a)).

§ 51.216 Proposed findings and
conclusions.

'Except in caseswhere a recipient
government has failed to answer the "
complaint, has failed to appear at the'
hearing, or has waived the hearing. the-
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administrative law judge shall, prior to
making her preliminary finding under
§ 51.217 for hearings under subpart E, or
her initial decision, give the parties a
reasonable opportunity to submit
proposed findings and conclusions and
any supporting reasons.

§ 51.217 Preliminary finding (for hearings
under subpart E).

(a) Suspension of funding or
termination of payment by
administrative law judge. (1) Within 30
days after the commencement of a
summary hearing under § 51.211(b)(1)
the administrative law judge conducting
the hearing shall, on the record of
evidence then before her, issue a
preliminary finding as to whether the
recipient government has failed to
comply with the provisions of this part.
If the preliminary finding of the
administrative law judge is to the effect
that the recipient government is not
likely to prevail on the issues to which
the hearing pertained, the Director shall
immediately suspend the further
payment of entitlement funds to the
recipient government.

(2) Such suspension shall remain in
effect until a compliance agreement is
entered into by the recipient government
and the Director. A preliminary finding
by the administrative law judge is not
appealable by the recipient government.
After the completion of the full hearing
on the merits the administrative law
judge will make findings and a decision
based upon the complete record of the
evidence. If the administrative law judge
issues a decision that the recipient
government has failed to comply with
the provisions of this part then the
recipient government must enter into a
compliance agreement with the Director
before the 31st day after the decision. If
no compliance agreement is entered
into, the Director shall, upon the initial
decision and order of the administrative
law judge, indefinitely suspend the
payment of entitlement funds to the
recipient government, continue the
suspension invoked under paragraph
(a](1) of this section, or terminate the
payment of entitlement funds if ordered
to terminate by the administrative law
judge.

(b) Resumption of funding; finding of
compliance by administrative law
judge. A determination by the
administrative law judge that the
recipient government has complied with
the provisions of this part, will terminate
a suspension of entitlement funds
invoked by the Director pursuant to
paragraph (a) of this section. In such
case the Director shall, as prompfly as
feasible, pay over to the recipient
government all entitlement funds the

payment of which were temporarily
suspended.

§ 51.218 Initial decision of the
administrative law judge.

(a) In general. As soon as practicable
after the conclusion of a full hearing on
the merits under § 51.211(b)(2) and the
receipt of any proposed findings and
conclusions timely submitted by the
parties, but in no event later than 30
days after the conclusion of the hearing,
the administrative law judge shall, in
accordance with 5 U.S.C. section 557,
make his initial decision in the case. The
initial decision shall include a statement
of the findings of fact and the
conclusions reached upon all the
material issues of fact, law or discretion
presented on the record, as well as the
reasons or basis for them. The decision
shall not however order any particular
remedy for the noncompliance but shall
only state whether the recipient
government has failed to comply with
the provisions of the statute. The nature
of the remedy shall be within the
discretion of the Director, based upon
the findings of fact and conclusions of
law of the administrative law judge. The
initial decision shall further provide for
one of the following orders:

(1) With respect to proceedings under
subpart E, that the payment of all future
entitlement funds to the recipient
government shall be suspended,
termifiated, or resumed, including all
payments previously suspended;

(2) With respect to proceedings other
than under subpart E-

(A) That the respondent pay over to
the Director an amount equal to the
amount of entitlement funds determined
to be expended in violation of the Act
and the provision of this part;

(B) That the Director withhold from
subsequent entitlement payments to the
respondent an amount equal to the
amount of entitlement funds determined
to be expended in violation of the Act
and the provisions of this part;

(C) That the entitlement of a recipient
government be reduced and the amount
of such reduction to be withheld from
subsequent entitlement payments.

(3) That the proceedings be dismissed.
(b) Order of suspension of funding. An

order of suspension of entitlement funds
means that such funds will not be paid
to the recipient government but will
continue to accumulate in the State and
Local Government Fiscal Assistance
Trust Fund until such time as
compliance is achieved by the recipient
government.

(c) Order of termination of funding.
An order to terminate the payment of
entitlement funds means that the funds
will be returned to the general fund of

the Treasury and will not thereafter be
available for entitlement payments
unless the decision resulting In the
termination of funding is reversed by an
appellate tribunal.

§ 51.219 Certification and transmittal of
record and decision.

After reaching his initial decision, the
administrative law judge shall certify
the complete record before him and
shall immediately forward the certified
record, together with a certified copy of
his initial decision, to the Director. The
administrative law judge shall serve
also a copy of the initial decision by
certified mail to the chief executive
officer of the recipient government or to
its attorney of record.

§ 51.220 What constitutes the record.
The transcript of testimony; pleadings

and exhibits, all papers and requests
filed in the proceeding, together with all
findings, decisions and orders, shall
constitute the exclusive record In the
matter.

§ 51.221 Procedure on review of
decision of administrative law Judge.

(a) Appeal to the Secretary. (1) By the
recipient government. In all proceedings,
within 30 days from the date of the
initial decision and order of the
administrative law judge, the recipient
government may appeal to the Secretary
and file its exceptions to the initial
decision and reasons for the exceptions.
The recipient government shall transmit
a copy of its appeal and reasons therefor
to the Director of the Office of Revenue
Sharing, who may, within 30 days from
receipt of the recipient government's
appeal, file a reply brief in opposition to
the appeal. A copy of the reply brief, if
one is filed, shall be tramsmitted to the
recipient government or Its counsel of
record. Upon the filing of an appeal and
a reply brief, if any, the Secretary shall
make the final agency decision on the
record of the administrative law Jude.

(2) By the Director of the Office of
Revenue Sharing. In all proceedings, the
Director may, on her own motion, within
45 days after the initial decision, serve
on the recipient government by certified
mail a notice that the decision will be
appealed to the Secretary. Within 30
days from such notice, the Director or
her counsel will file with the Secretary
her exceptions to the initial decision and
her supporting reasons therefor. A copy
of the exceptions shall be transmitted to
the recipient government or Its counsel
of record, who, within 30 days after
receipt thereof, may file a reply brief
thereto with the Secretary and submit a
coly to the Director of the Office of
iRevenue Sharing or her counsel. Upon

77436,



Fbderal. Register / -Vol. 44,. No, 251 /, Mdnday;. December 31, 1979 / Proposed- Rules

the filing of-a reply lirief,-if any, the
Secretary will make the final agency
decision on the record of the.
administrative law judge.

(b) Review by Secretary. In all
proceedings in the absence of appeal by
either party, the Secretary may at her
own discretion review the initial
decisionof the administrative law judge.
Within 45 days of the initial decision,.
the Secretary shall serve on the
recipient government by certifie'd mail, a
nolfce that she willxeview the decision.
As part of the review the Secretary may
request briefs from each party within 30
days of the date of such notice. Upon
filing of the briefs the Secretary shall
make the final agency decision on the
record of the administrative law judge.

(c) Decision of the Secretary. On
appeal or review of the initial decision
of the administrative law judge. the
Secretary shall make the final agency
decision after review of the record or
such portions thereof as may be cited by
the parties to permit limiting of the
issues. The Secretary may affirm,
modify, oi'revoke the findings and initial.
decision'of the administrative law judge.
A copy of the Secretary's decision shal
be transmitted immediately to the chief
executive officer bf the recipient
government or its counsel of record.

§ 51.222 Effect of absence of appeal or
review of initial decision of administrative
law judge.

In the absence of-either exceptions by
the recipient government or a notice of
appeal by the Director or review by the
Secretary (where-appropriate) within
the-time periods -set forth in paragraphs
(a), (b) dr (c) of § 51.221, the initial
decision of the administrative law judge
shall become the final decision of the
department. -

§ 51.223 Effect of order of repayment, -

withholding of fun.ds 6r suspension of
funds.

(a) Order of repaymenL For violations
of provisions other than subpart E, if the
final order of the administrative law
judge or the Secretary against the
recipient government is for repayment of
funds to the United States pursuant to
the Director shall give the recipient
government 60 days within which to.
take corrective action. If the recipient
fails to take corrective- action within 60-
days from receipt of.such notice, the ,
amount as determined by the order shall
be repaid upon request of the Director.
To the exten that the.recipient - - -,
government fails to-repay, the Director
shall withhold from subsequent. .
entitlement payments to the recipient

government an amount equal to the
amount not repaid.

(b) Order of withholding. For
violations of prbvisions other than
subpart E, if the final order of the
administrative law judge or the
Secretary against the recipient
government is for the withholding of
future entitlement payments, the
amounts as ordered-shall be withheld by
the Director after notice of the chief
executive officer of the recipient
government. The notice shall state that
if the recipient government fails to take
corrective action within 60 days after
receipt of the notice, further entitlement
payments will be withheld until the
Director is satisfied that appropriate
corrective action has been taken and
there is full compliance with the Act and
regulations of this parL In every case in
which the recipient government is a unit
of local government, a copy of the final
order and notice shall be submitted to
the Governor of the State in which the
recipient government is located.

(c) Order of suspension. For violations
of the provisions of subpart E, if the
final order against the recipient
government is for suspension of
entitlement funds, (or continued
suspension of funds suspended after a
preliminary finding of the administrative
law judge) the entitlement payment to
the recipient government shall be
suspended by the Director unitl the
recipient government enters into a
compliance agreement which satisfies
the Director that appropriate corrective
action has been taken and there Is full
compliance with the provisions of
subpart E.

(d) Order-of termination. For
violations of the provisions of subpart E,
if the order of the administrative law
judge against the recipient government
is for termination of entitlement funds,
the entitlement payment to the recipient
government shall be.terminated by the
Director. The recipient government may.
resume participation in the program in
the future if it enters into a compliance
agreement-which satisfies the Director
that appropriate corrective action has
been taken and there is full compliance
with the provisions of subpart E.
Entitlement funds terminated shall be
returned to the general fund of the
Department and will not be available to
the recipient government unless the
order of termination is reversed by an
appellate tribunal.

§ 51.224 Publicityof proceedings.
(a) In general. A proceeding

conducted under this subpart shall.be
open to the public and to elements of the
news media provided that, in the ,
judgment.of the administrative law

judge, the presence of the media does
not detract from the decorum and
dignity of the proceeding,

(b) Availability ofrecord. The record
established in any proceeding
conducted under this subpart shall be
made available to inspection by the
public as provided for in accordance "
with regulations of the Department of
the Treasury pursuant to 31 CFR Part 1.

(c) Decisions of the admLnistrative
law judge. The statement of findings and
the Initial decision of the administrative
law judge in any proceedings, whether
or not on appeal or review, shall be
indexed and maintained by the Director
and made available for inspection by
the public at the public documents room
of the Department. If practicable, the
statement of findings and the decisions
of the administrative law judge shall be
published periodically by the
Department and offered for sale through
the Superintendent of Documents.

§ 51.225 Judicial review.
(a) In gereral. Actions taken as a

result of administrative hearings
pursuant to this subpart shall be subject
to judicial review pursuant to section
143 of Subtitle C of the Act.

(b) Appeal by the respondent. A
respondent may appeal the initial
decision of the administrative law judge
which has become final, or a final order-
of the Secretary pursuant to §§ 51.221(c)
or 51.222, to the U.S. Court of Appeals,
as provided by law.

(c) Cross-appeal by the Director. In
the event a recipient government
appeals, the Director may cross-appeal
any issues decided adversely to the ORS
by the administrative law judge. Issues
decided adversely to the ORS by the
Secretary may not be appealed.

(d) The record. The Secretary, upon
prior notification of the filing of the
petition for review, shall have prepared
in triplicate, a complete transcript of the
record of the proceeding. and shall
certify to the correctness of the record.
The original record shall then be filed-
with the Court of Appeals which has
jurisdiction.
[IM Dom. 7-811 F U-284-M 8:45
BILWNa CODE 4310-2"4
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 701, 741, 761 and 769

Surface Coal Mining and Reclamation
Operations Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior,
Washington, D.C. 20240.
ACTION: Final rule.

SUMMARY: This notice amends 30 CFR
701.11 and 741.11 by postponing the
effective date for operator compliance
with the permanent program on Federal
lands until the date of approval of a
State program or implementation of a
Federal program for a State, and amends
30 CFR 701.1(b](3) and Parts 761 and 769
to preserve the current applicability of
those regulations on Federal lands.
EFFECTIVE DATE: January 30, 1980.
FOR FURTHER INFORMATION CONTACT:
Carl C. Close, Assistant Director, State
and Federal Programs, Office of Surface
Mining, U.S. Department of the Interior,
Washington, D.C. 20240, (202] 343-4225.
SUPPLEMENTARY INFORMATION: A

proposal to postpone the effective date
for operator compliance with the
permanent regulatory program on
Federal lands was initiated by a petition
from the State of Montana
(subsequently joined by five additional
western States) alleging that the
requirements of 30 CFR 741.11(a)
conflicted with Section 523(c] of the
Surface Mining Control and Reclamation
Act of 1977. Based on their argument,
the petitioners recommended that the
effective date for operator compliance
with permanent Federal lands
performance standards be extended for
all operations in States with approved
modified cooperative agreements
pursuant to Section 523(c) of the Surface
Mining Control and Reclamation Act of
1977 (SMCRA) until after State program
approval or implementation of a Federal
program for a State (44 FR 56272).

In response to the petitioners, OSM
published a notice on September 28,
1979, (44 FR 56272-56275) proposing to
amend the schedule for operator
compliance with the permanent program
until approval of a State program or
implementation of a Federal program for
a State. In contrast to the Montana
petition, however, the new schedule
proposed by OSM would have applied
in all States and only to existing surface
coal mining operations on Federal lands.

Plans for new mines or major extensions
of existing mines on Federal lands
would still have had to comply with the
March 13, 1979, regulations.

On October 11, 1979, the Department
published a notice (44 FR 58873) which
temporarily suspended, pending
decision and publication of a final rule,
the requirement that existing surface
coal mining and reclamation operations
on Federal lands comply with the
permanent performance standards of
Subchapter K on and after October 12,
1979.

Comments received from the western
States and the coal industry indicated
opposition to the September 28 revised
rule and strong support for the Montana
petition language. Several
environmental groups, on the other
hand, supported the proposed revision,
if clarified in some particulars; while
others opposed any change whatsoever.
After evaluating the comments received
and considering the issues raised, the
Secretary has decided to adopt revised
language which would postpone
operator compliance with-the permanent
program on Federal lands for all
operations in all States until approval of
a State program or implementation of a
Federal program for a State. An analysis
and discussion of the major issues and
concerns raised by the commenters
follows.

Several comments from State and
industry representatives expressed the
belief that the proposed amendment was
inconsistent with section 523(c) of the
Act, which provides that "States with
cooperative agreements existing on the
date of enactment of this Act, may elect
to continue regulation on Federal lands
within the State, prior to approval by the
Secretary of their State program, or
imposition of a Federal program,
provided that such existing cooperative
agreement is modified to fully comply
with the initial regulatory procedures set
forth in section 502 of this Act." They
felt it preempted the existing modified
State/Federal cooperative agreements
by requiring the administration and
enforcement of two separate standards
for mining operations within a State.

Commenters asserted that the basic
purpose of the cooperative agreement is
to prevent duality of administration and
enforcement of mining and reclamation
requirements by providing for State
regulation of surface coal mining and
reclamation operations on Federal lands
within a State. They asserted OSM's
proposed amendment violated this
fundamental purpose by requiring one
set of standards for new mining
operations and major extensions and a
second set of standards for existing
mines. These commenters felt imposing

two sets of standards would not permit
a smooth transition from the Interim
program to the permanent regulatory
program; it would likely create complex
and confusing on-the-ground
administrative problems for both the
operator and for the regulatory
authorities. This dual regulatory scheme,
contend several commenters, would be
inconsistent with the language of section
523(a) that States have an opportunity to
develop State programs, the
requirements of which must be reflected
in the Federal lands program. Such
opportunity, asserted the commenters, Is
important if local diversity in terrain,
climate, biologic, chemical, and other
physical conditions is to be considered
fully in adopting a regulatory program.

One commenter felt OSM's argument
that the revised rule would provide
evenhanded treatment for operators of
existing mines and a single timetable
was not supported by facts or common
sense. If these arguments are to be valid,
asserted the commenter, all mines-not
just existing ones-would follow the
same schedule.

Suggesting that OSM had gone further
than authorized by section 523, one
commenter asserted that the Act
expressly forbids the Secretary from
delegating his authority on Federal
lands, except under the narrow
provisions of a cooperative agreement.
Further, the Federal lands program may
have more stringent requirements than
those required by a State (section 523 (a)
and (b)]. Thus, contended the
commenter, the Act makes no provision
for the de facto deferral of the
permanent program for existing mines
proposed by OSM in the revised rule,
that of prolonging less stringent
requirements of the initial program in
order to achieve "evenhanded"
treatment. (The Secretary reasoned in
the Preamble to the proposed rules, 44
FR 56273, that the proposal would
provide for evenhanded treatment for
operators of existing mines.] The
commenter based his argument on
Senate Report No. 95-128, 95th
Congress, 1st session p. 95 (1977) which
states that:

While the Secretary could, for example,
impose more stringent reclamation
requirements on Federal lands than were
required on non-Federal lands in the State, he
could not permit less stringent requirements.

Also, pointed out this commenter, the
Senate Report indicates that the Federal
lands program would apply even if a
State did not have a State program.

The Federal Lands Program ... must, at a
minimum, incorporate all of the Act's
requirements and where the Federal lands
are in a State with an approved State
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program, the requirements imposed by the
States.
S. Rep. No. 95-128, 95th Cong., 1st Session p.
95 (1977)

The commenter asserted that both the
Senate and House versions of the Act
included a period of time when the
Federal lands program would be
covered by the Federal program (sic) but
not by an approved State program,
which nullifies the Secretary's rationale
that Congress anticipated the States
would have an opportunityto have a
program approved.

Continuing this reasoning, the
commenter-noted that sections 511(a)(2)
and 511(a)(3) of the Act prohibit
approval of permit revisions unless the
regulatory authority makes a positive
finding that the revised reclamation plan
meets the requirements of the Act and
the State or Federal program. An
extension to the area covered by the
permit, except in incidental boundary
revisions, must be made by application
for another permit. Thus, asserts the
commenter, OSM does not-have the
discretion to distinguish between
' major" and "minor" extensions in
requiring an applicant to seek a new
permitwhen the plan is revised. Further,
asserts the commenter, the application
to be approved must comply with the
Federal lands program if no State
-program is in effect.

- In conclusion, the commenter
indicated that nothing'suggests that the
Federal lands program must await State
program approval. Rather, the Federal
lands program would be amended to
incorporate any special provisions of the
approved State program. Thus,
according to the commenter, no legal
basis exists for the petitioners' argument
that Congress intended States to have
an opportunity to develop and have
approved State programs prior to
implementation of a permanent Federal
lands program. .

Another commenter indicated that, if
adopted, the proposed revision should
apply only in-States where surface
mining operations on Federal lands are.
being regulated by a State regulatory
authority under a modified cooperative
agreement approved pursuant to section
523(c) of the Act. The commenter
asserted that the amendment should
only apply to those States that have in
good faith complied with the Act as
evidenced by approval- of a modified
cooperative agreement. The commenter
further contended that in States without
cooperative agreements no legal
mechanisms will be available to protect
the land, air, and water quality on
Federal lands.

Many comments on the proposed rule
concerned the use of terms and phrases,
such as "major or minor extension,"
"approvable," "not approvable,"
"sufficiently close to decision,"
"approved mining plans," and "existing
mine plans." The comments were that
without clarification, definition or
deletion these undefined and non-
specific terms and phrases will cause
considerable confusion and conflict
between the operators and the
regulatory authority.

Several comments were received
relative to the potential for increased
adverse impact to the environment. One
commenter indicated that restricting the
permanent Federal lands programs to
new mines and major additions would
result in considerable environmental
harm because the commenter felt that
interim regulations contain less
protective measures than the permanent
program.

Other commenters alleged that the
proposed rule, if adopted, might increase
environmental harm, because the
permanent Federal lands program for
new and expanded mines would not
contain requirements that reflect local
variations on areas subject to mining
activity, i.e., regulations developed
under the State window concept would
not be considered in evaluating mine
plans relative to local conditions, thus
subjecting these areas to possible
greater environmental degradation.

As Indicated by one commenter, many
of the Federal lands in the East involve
National Forest lands underlain by
private coal. Citing several examples,
the commenter pointed out that there is,
apparently, considerable confusion
concerning the jurisdictional
responsibility and authority for the
administration and regulation of mining
operations on these lands. This
confusion, asserts the commenter,
should be resolved through clarifying
language in the Preamble to the final
rule.

Finally, several commenters
supported the proposed amendment, but
did not believe it should result in
postponing the designation program,
including the petition process to
designate or terminate designations ofU
Federal lands unsuitable for all or
certain types of surface coal mining
operations.

The divergent comments received on
the proposed rulemaking confirm the
ambiguous nature of the language in
section 523 of the Act. The ambiguity
arises in paragraphs (a) and (c) of the
section and concerns the timing and
scope of the Federal lands program. This
section's language raise questions as to
whether initial and permanent Federal

lands programs are authorized,
analogous to the non-Federal lands
statutory scheme, and the relationship
between the Federal lands program and
cooperative agreements with States
authorizing joint State-Federal
regulation of surface mining operations
on Federal lands.

Because of the section's ambiguous
language, the Secretary explains his
interpretation of the section here, hoping
that the explanation will aid those who
commented and other interested
members of the public to understand the
basisTfor the regulations promulgated in
this notice.

Section 523 begins by stating that "the
Secretary shall promulgate and
implement a Federal lands program"
within one year of enactment of the Act.
The Act, however, provides only limited
guidance concerning the composition of
a "Federal lands program." That term is
defined in section 701(5). The definition.
however, merely refers back to section
523 defining the term to mean a program
established by the Secretary pursuant to
that section.

Some guidance is found in section
523(a). The Federal lands program is
required to be one which (1) at a
minimum, incorporates all of the
requirements of the Act, (2) takes into
consideration the diverse physical,
climatological, and other unique
characteristics-of the Federal lands and
(3) includes, at a minimum, the
requirements of an approved State
program, where Federal lands in a State
with an approved State program are
involved.

In attempting to structure a rational
Federal lands program these factors
need to be applied in the context of
other pertinent, general, guiding
principles found elsewhere in the Act.
For example, States are acknowledged
as the leading sources of knowledge on
how diversity in terrain, climate,
biologic, chemical, and other physical
conditions in areas subject to mining
operations should be reflected in
regulations for surface coal mining
operations. Sections 101(f) and 201(c)(g).
Surface mining and reclamation
standards among the coal producing
States are to be reasonably uniform so
that competition in interstate commerce
among sellers of coal produced in
different States will not be used to
undermine the ability of the several
States to improve and maintain
adequate standards. Section 1ot(g).
Cooperation between the States and the
Secretary is necessary to prevent or
mitigate adverse environmental effects
of surface coal mining operations.
Sections 101(k), 102(g), 201(c)(9).
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In light of these several factors and
guiding principles, the Secretary has
used his broad legislative delegation of
rulemaking authority, section 201(c)(2),
to carry out the purposes of the Act to
promulgate and implement a rational
Federal lands program. This program
reflects a reasonable reconciliation of
the ambiguous statutory provisions and
careful consideration of the
administrative problems associated with
regulation of surface coal mining
operations that occur on Federal lands
in many States and on Federal and
private lands within a given State.

The Federal lands program must
incorporate all the requirements of the
Act. Section 523. The Secretary
interprets this to mean that operators
must comply initially with the set of
performance standards specified in
section 502(c), analogous to the situation
for operators on non-Federal lands.
Congress intended a phased
implementation of performance
standards with the most important being
applied first. S. Rep. No. 95-128, 95th
Cong., 1st Sess. 70 (1977). "This appears
to the committee to be a practical
mechanism for assuring compliance
without raising the possibility of
unwarranted hardship on the operator."
Id. The Secretary has not found, nor did
commenters cite any legislative history
to the contrary suggesting that the
unwarranted hardship Congress wanted
to avoid imposing on operators on
private lands, they, nevertheless,
wanted to impose on operators on
Federal lands.

Language in Section 523(c) gives
support to the Secretary's interpretation
of Section 523(a) that an initial Federal
lands program is justified by the
congressional mandate to include in the
Federal lands program all the
requirements of the Act. Congress
required that existing cooperative
agreements be modified to comply fully
with the initial regulatory procedures
set forth in section 502 of the Act if a
State wished to continue its regulatory
role on Federal lands under cooperative
agreements which predated the Act.
Congress did not require the existing
cooperative agreements to be modified
to comply with the permanent program.

The rationale for this is clear: to
require the cooperative agreements to
comply with the permanent program
would have required such compliance in
advance of the schedule for States to
implement the permanent program
under State programs incorporating
laws and regulations corresponding to
the permanent statutory requirements
under SMCRA. Sections 503 and 504. But
to read the requirement to modify

cooperative agreements to comply with
the initial program as suggesting that
States with existing cooperative
agreements, and operators who were
fortunate to be operating on Federal
lands within such States, were to be
given a special variance from an
otherwise clear requirement to regulate
Federal lands under the permanent
program is unwarranted. The Statute
establishes no such clear requirement to
regulate Federal lands under a
permanent program in advance of State
or Federal program implementation. As
has been shown, the Secretary has
reasonably interpreted Section 523(a) to
authorize an initial program to be
followed by a permanent program.
Where a statute authorizes explicit
variances. Section 515 Cc) and (e),
implied variances are not likely to be
construed. TVA v. Hill, 437 U.S. 153
(1978).

The Secretary implemented the initial
Federal lands program on August 22,
1978, when he promulgated amendments
to 30 CFR Part 211 to incorporate the
initial Federal lands program (43 FR
37181). When hedid this, he satisfied his
statutory obligation to promulgate and
implement a Federal lands program*
within one year of the Act's enactment.
Section 523(a). The Federal lands
program was implemented on a phased
schedule one year and 25 days following
the August 3, 1977, enactment of
SMCRA.

Although the initial phase of the
Federal lands program had begun, its
permanent phase had yet to be
promulgated. On March 13,1979, the
Secretary promulgated the permanent
phase, 30 CFR Chapter VII, Subchapter
D, 44 FR 15332-15341. It reflected his
then current interpretation of his
authority and responsibility under
Section 523. See, Preamble to
Subchapter D, 44 FR 14972-14989 (March
13, 1979].

As explained in the preamble to the
proposed rulemaking to amend 30 CFR
701.11 and 741.11, the Secretary's
interpretation was questioned by
Montana in the form of a petition to
amend 30 CFR 741.11 (44 FR 56272,
September 28, 1979).

The Secretary has reconsidered his
interpretation of his responsibility and
authority under Section 523 in the light
of the rationale presented in that
petition and comments received on the
proposed amendments. The basis for his
interpretation of Section 523 as reflected
in the amendments to 30 CFR 701.11 and
741.11 adopted in this notice, is as
follows: Nothing in Section 523 explicitly
dictates when the second phase of the
Federal lands program is to be
implemented. (As has been explained,

the one year requirement for
implementation of the Federal lands
program was satisfied when the
program was implemented on a phased-
in schedule, on August 22,1978.)
However, the provision that the Federal
lands program incorporate all the
requirements of the Act suggests with
good reason that the permanent phase
should coincide with permanent
program implementation in the States.
The schedule for this is dictated by
Sections 503 and 504.

The Federal lands program Is to
reflect the diverse physical,
climatological, and other unique
characteristics of the Federal lands.
Section 523(a). As explained above,
Congress felt the States to be best
qualified to judge how such
characteristics should be reflected In the
regulatory scheme. The States will make
these judgements for non-Federal lands
in their State program applications
through the so-called "State window"
mechanism in 30 CFR 731.13, through the
use of various other provisions In the
regulations, or by imposing more
stringent standards than those chosen
by the Secretary. As these local
characteristics are unlikely to disappear
abruptly at the boundary lines between
Federal and non-Federal land within a
State, the Secretary believes waiting for
State judgment on these conditions
before applying the permanent Federal
lands program will benefit the regulated
industry and regulatory authorities by
eliminating the administrative and
planning problems associated with
another stage of regulation amendments
applicable to operations on Federal
lands.

In addition to this deference to State
judgement which Congress seems to
have intended, Sections 101(f),
2012(c)(9), Congress states in Section
523(a) that "the Federal lands program
shall, at a minimum, include the
requirements of the approved State
program." In so doing, Congress has
provided the explicit mechanism by
which State judgment on local
conditions will be reflected In the
Federal lands program. To avoid a
subsequent amendment to the Federal
lands program in each State upon
adoption of a State program, and the
administrative and implementation
burdens it would impose upon the
regulators and regulated companies, the
Secretary believes this requirement of
Section 523(a) provides added
justification for Implementing the
second phase of the Federal lands
program concurrently with State
program implementation In all Federal
lands States.
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Other practical administrative and-
- implementation considerations provide

a reasoned basis for the-Secretary
interpreting his authority under Section
523 in-this manner. Were the Secretary
to implement a permanent-Federal lands
program in advance of State program
implementation, operators with mines
on commingled Federal and private
lands would be subject to two different
regulatory schemes, the permanent
program on the Federal lands and the
initial program on the private lands.

This would be so regardless of
whether a cooperative agreement
existed with a particular State. Congress
did not want operators subject to two
regulatory schemes.1 Although this is
evidenced by statements made in the
context of discussing cooperative
agreements, the rationale is equally
applicable to non-cooperative
agreement situations. Were the initial
and permanent programs in effect at the
same time for different portions of the
same mine, different permit, bonding
and performance standards would apply
to different portions of one operation.
This would create some confusion in
terms of the permit informationrequired
for the different portions, burdens on the
applicant to demonstrate the feasibility
of reclamation, the rights of the public to

* participate in the review and approval
process for the different portions and
standards against which inspection and
enforcement actions would be
measured. In order to. eliminate such
confusion and to provide a clear,
.understandable regulatory program
through which coal may be produced
and the environment protected, the
Secretary believes all surface coal
mining operations, whether on Federal
or private lands orboth, should proceed
under a uniform regulatory schedule. -

The Montana petition urged
postponement of the Federal lands
program only for cooperative agreement
States. Some commenters supported this
approach. the Secretary has not
accepted this approach because it
perpetuates the confusion created by a
dual regulatory scheme. This kind of
approach would also not resolve the
congressional concern that competitive
imbalances not be created by operators
in some States being subject to a less
stringent or comprehensive regulatory
program than in'other States. Section
101(g). Thus, were theperman6nt phase
of the Federal lands program-to coincide
with State program implementation in
only the States with modified
cooperative agreements, operators on
Federal lands in those States would be

IS. Rep. No. 95-128, 95th Cons.. 1st Sess. 95
(1977).

subject to a less comprehensive
regulatory program than would be
operators on Federal lands in non-
cooperative agreement States. In non-
cooperative agreement States under the
proposed amendment, operators of new
mines or major extensions of existing
mines would have been subject to the
more comprehensive permanent phase
of the Federal lands program. Arguably
they would be at a competitive
disadvantage because of the more costly
permitting requirements and more
comprehensive set of environmental
performance standards. The only way to
minimize the potential for inequity
across State lines Is to have the
permanent phase of the Federal lands
program coincide with State program
implementation in all States as
individual programs are approved or
rejected. Thus, the regulations adopted
in this notice do not distinguish between
cooperative and non-cooperative
agreement States.

The Secretary believes the comment
suggesting that Federal lands in non-
cooperative agreement States willnot
receive adequate protection reflects a
misunderstanding of the effect of
cooperative agreements. During the
extended initial program pursuant to
these rules, surface coal mining and
reclamation operations on Federal lands
in non-cooperative agreement States
will be administered by OSM pursuant
to authority In the Mineral Leasing Act,
as amended, SMCRA, 30 CFR Part 211,
and the terms and conditions of a lease
or license. This will provide the same
level of environmental protection for
Federal lands as in cooperative.
agreement States. The only difference
will be that the program will be
administered exclusively by OSM,
rather than jointly with a State.

Also, the Secretary does not believe
that postponing the permanent Federal
lands program will cause any significant
adverse affect on Federal lands. A high-
level of environmental protection will be
maintained because all of the most
important permanent program
performance standards are also
requirements of the initial regulatory
program, as specified in Section 502(c)
of SMCRA. A high degree of protection
for Federal lands is also provided by the
terms and conditions of the Federal coal
lease and regulations in 30 CFR Part 211,
adopted pursuant to the Mineral Leasing
Act of 1920, as amended and SMCRA.
Additionally, in States with cooperative
agreements applicable State laws and
regulations particularly those more
stringent than Federal requirements will
also remain in effect and will ensure
protection of Federal lands.

In adopting a final rule, the Secretary
has refrained from using undefined and
non-specific terms and phrases, which
concerned several commenters. This
should alleviate much of the confusion
and conflict which could have arisen
between the operators and the
regulatory authority.

With regard to the jurisdictional
responsibility for the administration and
regulation of surface coal mining
operations involving Federal surface-
private coal, the Secretary recognizes
the ambiguity of the existing regulations.
Efforts are currently underway which
will clarify State and Federal roles in
the administration and regulation of
surface coal mining operations on lands
Involving Federal surfacelprivate coal
and private surface/unleased Federal
coal.

The Secretary would also like to
clarify that applications for approval of
new mine plans or expanded operations
submitted pursuant to 30 CFR
741.11(a) (2), as published March 13,1979
(44 FR 15333) or pursuant to amended 30
CFR 741.11, as noted in this document.
will be reviewed using the initial
regulatory requirements of 30 CFR Part
211. Upon approval of a State program:
or implementation of a Federal program
for a State, the operator would be
required to submit a complete
application for a permit in accordance
with 30 CFR 741.11(a), as amended. this
includes the submission of a mine plan
which meets all the requirements of the
permanent Federal lands program.

The Secretary reached this decision
based on the argument that the
permanent Federal lands program
cannot be fully implemented until after
approval or disapproval of a State
program. Therefore, the Secretary
concluded that no rational basis exists
for continuing to review and approve
mine plans submitted pursuant to 30
CFR 741.11(a)(2), as adopted on March
13,1979. Such approvals would not be
based upon the permanent Federal lands
program as now interpreted by the
Secretary through regulations adopted in
this notice because State program
conditions are not now reflected in the
Federal lands regulations. The Secretary
believes the permanent program
requirements under the Act, as well as
those to be incorporated in the Federal
lands program from State programs,
should be adopted at one time. This will
eliminate one more sequence of
amendments which would create new
procedural and substantive obligations
for operators and the regulatory
authority.

As previously noted, several
commenters, while supporting the
proposed amendments, wanted
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assurances that the petition process for
designations would not be postponed.
The Secretary at no time intended to
postpone the applicability of the
designation program to Federal lands.
He believes a basis exists for not
postponing the designation program and
believes a few clarifying amendments
are needed to ensure its continued
applicability.

The so-called congressional
designations were applicable by their
terms following the date of enactment of
the Act. "After the enactment of this Act
and subject to valid existing rights, no
surface coal mining operations except
those which exist on the date of
enactment of this Act shall be
permitted-. . ." Section 522(e]
(Emphasis added). Regulations
establishing procedures for processing
applications to mine in which these
congressional designations are at issue,
were promulgated on March 13, 1979. 30
CFR Part 761, 44 FR 15341. They
properly referred to permits or permit
applications because after the effective
date of those regulations permits, not
mine plans, would have been the
document authorizing surface coal
mining operations on Federal lands.
Mine plans, which fill this function
under the initial Federal lands program
would no longer have been the
controlling document.

Because the Federal lands permanent
program permit requirements are being
delayed by this rulemaking, certain
clarifying amendments are being made
to 30 CFR 701.1(b)(3) and Part 761. These
are necessary to make clear that the
congressional designations and petition
process apply to mine plan applications
filed under the initial Federal lands
program in 30 CFR Part 211 as well as
the permanent program permit
procedures when implemented. Had the
proposed amendments been adopted as
final, such changes would not have been
necessary because new mines would
have remained subject to the permanent
program permit requirements.

The congressional designations apply
to operations on all Federal lands as
defined in Section 701(4) of the Act. This
includes Federal surface lands above
private coal and private surface lands
above Federal coal. Thus,
notwithstanding any apparent limitation
concerning the scope of the initial
Federal lands program as stated in 30
CFR 211.1(a), the congressional
designations do apply coal mine
approvals on Federal surface above
privately held coal.

For the same reasons noted above for
the needed clarifications to 30 CFR
701.1(b)(3) and Part 761, the applicability
of the petition process to Federal lands

pursuant to 30 CFR Part 769 also needs
clarification through limited
amendments adopted in this document.
Under the reasoning applied above,
which relied upon the phrase
"incorporate all of the requirements of
this Act" in Section 523(a) as the basis
for postponing the permanent phase of
the Federal lands program, an argument
could be made that the petition process
to designate Federal lands should be
delayed also. This is because the
Section 522(c) petition process on non-
Federal lands does not become
applicable until a State program is
approved. As a prerequisite to assuming
primary regulatory authority jurisdiction
under a State program, a State must
establish a planning process enabling
objective decisions concerning
designations. (Section 522(a).)

Following this reasoning to its
conclusion, one could argue that
reliance upon the quoted language from
section 523(a) to postpone
implementation of the permit and
performance standards requirements on
Federal lands compels postponement of
the designation petition process by
analogy to the State program-petition
process relationship. Blind application
of that logic to this circumstance would
call for ignoring certain important
distinctions. The reasons for delaying
the petition process for non-Federal
lands until approval of State programs
were to provide time for the States to
develop an adequate planning process
and have that process subject to public
review during the State program
approval process. However, that
rationale is not applicable in the context
of Federal lands. Under Section 522(b),
the Secretary has begun an independent
review of the Federal lands to determine
whether any such lands are unsuitable
for all or certain types of surface coal
mining operations, utilizing among
others the criteria in Section 522(a) (2) or
(3). Secondly, in contrast to most States,
Federal surface managing agencies
already have established planning
processes for making land use
determinations on Federal lands,
including lands unsuitable for coal
mining under the Surface Mining Act
and other statutory authorities. Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1701 et seq.); and other
authorities cited at 43 CFR 3400.0-3, 44
FR 42609, July 19, 1979; 43 CFR Subpart
3461,44 FR 42638, July 19,1979; 43 CFR
Part 1600,44 FR 46386, August 7,1979.
The environmental impact and
importance of this planning and
designation process are analyzed in the
Final Environmental Impact Statement
for the Federal Coal Management

Program, April 1979, at p. 3-31 through
3-52. Given that these planning
mechanisms exist, the Secretary is fully
prepared to respond to any Federal
lands petitions which might be filed.
Therefore, the absence of an adequate
planning process is not a basis for
delaying the petition process on Federal
lands.

A further distinction is found in the
statutory scheme which justifies
implementing the petition process on
Federal lands at this time while
postponing application of the permanent
program permitting and performance
standards. Section 523 speaks In terms
of incorporating State program
requirements,in Federal lands programs,
as has been discussed. In addition, as
has been shown, if implementation of
the permitting and performance
standards is not postponed, dual
regulatory schemes would exist for
commingled mines. On the other hand,
Sections 523 (a) and (c) specifically
provide that the Secretary is to retain
responsibility for the designation
process on Federal lands. Therefore,
whereas language of Section 523
provides a basis for postponing the
implementation of the permitting and
performance standards in order to
incorporate elements of State programs,
the same section gives no basis for
postponing the designation program on
Federal lands.

The Secretary also believes that early
implementation of the unsuitability
designation regulations on Federal lands
is desirable because early action will
help clarify which Federal lands might
be available for subsequent leasing and
mining. In particular, this could help
operators save time and money in both
short and long-range coal development
planning.

For these reasons the Secretary feels
compelled to adopt limited and
clarifying amendments to 30 CFR
701.1(b)(3) and Parts 761 and 769 to
show that postponement of the permit
and performance standards on Federal
lands does not postpone the Federal
lands designation program. The
regulations which have been In effect
since April 12,1979, 44 FR 15312,
established procedures for applying the
congressional designations of section
522(e) and implemented the petition
process of section 522(c). The clarifying
amendments do no more than preserve
the status quo with respect to the
designation program on Federal lands.

OSM's amendments affect Parts 701,
741, 761 and 769 as follows:

1. 30 CFR 701.1 Scope, Is an
introductory section outlining the
general applicability of certain
regulations to the permanent regulatory
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program. Paragraph 30 CFR 701.1(b)(3)
of this section is revised to conform to
amendments to 30 CFR 701.11, 30 CFR
741.11 and 30 CFR Parts 761 and 769.
The effect of the amendment merely
maintains the status quo, whereby
Federal lands are subject to the
congressional designations and the
petition process for designating Federal
lands unsuitable for all or certain types
of surface coal mining operations and
for terminating previous designations as
of the effective date of the permanent
regulations (April 12,1979).

2.30 CFR 701.11 Applicability, is a
general statement of applicability of the'
performance standards and mirrors the
existing requirements of § 741.11. This
section is, therefore, revised to reflect
accurately the amendment to. the latter
Section which postpones operator
compliance with the permanent Federal
lands program until approval of a State
program or implementation of a Federal
program for a State. Paragraph (b) has
been amended to conform with
amendments to 30 CFR 741.11. Existing
paragraph (c) has been deleted because
under the amended rules, all operations
will be on the same schedule.
Operations described in this paragraph
are now covered in paragraph (b).
Existing paragraphs (d) and (e) are
renumbered (c) and (d), respectively,
and are amended to conform with the
amendments to 30 CFR 741.11. Existing
paragraph (f) is renumbered (e).

3. 30 CFR 741.11 has been restructured
and rewritten. As amended, paragraph
741.11(a) incorporates the provisions of
existing § 741.11(c)(1) and (c)(2). The
effect of this change is to eliminate the
requirement that operators having an
approved mining plan under 30 CFR 211
comply with the permanent performance
standards in Subchapter K on and after
October 12,1979. This change also
eliminates the requirement that
applications for approved new or
expanded mining operations, submitted
after April 12,1979, comply with the'
requirements of 30 CFR 741.13, 30 CFR
742, and 30 CFR 744 as of that date. All
operations on Federal lands will be
subject to the initial program
requirements until approval of a State
program or implementation of a Federal
program for a State. Paragraph 741.11(b)
of the existing rules remains unchanged.
Paragraph (c), as previously indicated, is
restructured and renumbered (a).
Paragraph 741.11(d) is renumbered (c),
and the reference to "Paragraph (c)" is
revised to read "(a)". Finally, existing
Paragraph (e) is redesignated (d).

4. 30 CFR 761.1 Scope, is revised to
clarify terminology; the term I
"authorized" is substituted for

"permitted". 30 CFR 761.4 (a)(1) and
(a)(2) are amended to reflect that mine
plan applications filed under the initial
program are also subject to the
provisions of Section 522(e) of the Act.
Clarifying language has been added to
30 CFR 761.5(a)(2)(ii). 30 CFR 761.12(a),
(b)(2), (c), (e), (1)(1), and (f)(2) have also
been revised to conform with the
amendments to 30 CFR 761.4.

5. 30 CFR 769.7(b) and (c) include
clarifying language and a new
paragraph 30 CFR 769.7(d) Is added to
conform with the limited and clarifying
amendments to 30 CFR Part 761.
Similarly, 30 CFR 769.14(i) and 769.17(d)
are amended to provide continuity with
amendments to 30 CFR Part 761.
Public Meetings

In response to specific requests,
representatives of the Office and
Departmental officials met twice with
State and industry representatives on
the substance of the proposed revision
between October 2,1979 and October
18, 1979. Summaries of each of these
meetings have been prepared and are on
file in the Administrative Record Office,
Room 135, South Interior Building, 1951
Constitution Avenue, Washington, D.C.
20240 and the Officd of Surface Mining,
Region V, Post Office Building, 1832
Stout Street, Denver, Colorado 80205.
Issues raised at these meetings were
fully considered in developing the final
rule.

Public Hearings
A public hearing was held October 18,

1979, at 9 a.m., Room 269 of the Old Post
Office Building, Denver, Colorado, to
receive oral and written comments on
the proposed revision. Transcripts of the
testimony presented were placed in the
administrative record and were
reviewed and analyzed along with other
written comments. Copies of the
hearings transcripts are available for
public inspection in the Administrative
Record Office, Room 135, South Interior
Building, 1951 Constitution Avenue,
Washington D.C. 20240 and the Office
of Surface Mining, Region V, Post Office
Building, 1832 Stout Street, Denver,
Colorado 80205.
OTHER INFORMATION: Pursuant to 43 CFR
Part 14, the Assistant Secretary, Energy
and Minerals has determined that the
amendments to 30 CFR 701.11, 741.11,
761 and 769 are not a significant action
and, therefore, do not require a
regulatory analysis. The revised rule
will not have a major and national or
regionwide impact on State or local
governments. The Initial regulation
procedures of Section 502 of the Act. 30
-CFR 211 and existing State laws will
remain in effect and will provide a level

of protection for the public health and
safety and the environment comparable
to that on non-Federal lands.
Additionally, the amended rule will not
impose any new recordkeeping or
reporting requirements on the States or
industry. No new Information will be
required.

Also, the amended rule does not
constitute a major Federal action for
which an environmental impact
statement is required by Section
102(2)(C) of the National Environmental
Policy Act of 1969. The amended rule is
part of the implementation of the
Federal lands program which has a
special exemption under Section 702(d)
of the Act which specifies that "...
implementation of the Federal lands
program... shall not constitute a major
action within the meaning of Section
102(2](C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332):'

Finally, the amended rule is not a
significant action, because it will not
have a major impact on other programs
of the Department other Federal
agencies or the allocation of Federal
funds nor would it have a substantial
effect on the entire economy or on an
individual region, industry, or level of
government. Postponing the compliance
date will not affect the Department's
coal management program leasihg
schedule nor will it involve a
reallocation of agency funding. The
amended schedule will not increase the
cost to State governments, and because
of more uniform application and
administration of program requirements,
the new rule will permit a smoother
transition form the initial regulatory
program to the permanent program, thus,
reducing costs of administering the
program. Coal mine operators may also
benefit from reduced cost of operations
because of the less comprehensive
regulatory program. Such benefits,
however, are thought to be of minor
consequence and will be temporary in
nature.

The principal author of this notice, in
consultation with the Solicitors Office, is
John R. Carlson, Division of State and
Federal Programs, Office of Surface
Mining.

Dated. December 21.1979.
Joan ML Davenport,
AssIstant Secretary, Enery andMinerals.

1. Accordingly, 30 CFR 701.1(b)(3) is
revised to read as follows:

§701.1 Scope.

(b)(3) Subchapter F on criteria for
designating lands unsuitable for surface
coal mining operations and the process
for designating these lands or
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withdrawing the designation by the
regulatory authority; provided that, Part
761 is applicable during the initial
regulatory program under Subchapter B
of this Chapter and 30 CFR Part 211 and
that Part 769 and other Parts
incorporated therein are applicable to
the initial Federal lands program under
30 CFR Part 211.

2. 30 CFR § 701.11 is amended by
revising paragraph (b), deleting
paragraph (c), redesignating and
revising paragraphs (d) and (e) as
paragraphs (c) and (d), respectively, and
redesignating paragraph (f) as paragraph
(e). As amended, § 701.11 reads as
follows:

§ 701.11 Applicability.

(b) Any person who conducts surface
coal mining and reclamation operations
on Federal lands on and after 8 months
from the date of approval of a State
program or implementation of a Federal
program for the State in which the
Federal lands are located shall have a
permit issued pursuant to 30 CFR Part
741. However, under conditions
specified in 30 CFR Part 741.11(c), a
person may continue such operations
under a previously approved mine plan
pursuant to 30 CFR Part 211 after 8
months after the date of approval of a
State program or implementation of a
Federal program.

(c) The requirements of Subchapter K
of this Chapter shall be effective and
shall apply to each surface coal mining
and reclamation operation which is
required to obtain a permit under the
Act, on the earliest date upon which the
Act and this Chapter require a permit to
be obtained, except as provided in
paragraph (d) of this section.

(d)(1) Each structure used in
connection with or to facilitate a coal
exploration or surface coal mining and
reclamation operation shall comply with
the performance standards and the
design requirements of Subchapter K of
this chapter, except that-

(i) An existing structure which meets
the performance standards of
Subchapter K of this chapter but does
not meet the design requirements of
Subchapter K of this chapter may be
exempted from meeting those design
requirements by the regulatory
authority. The regulatory authority may
grant this exemption only as part of the
permit application process after
obtaining the information required by 30
CFR 780.12 or 784.12 and after making
the findings required in 30 CFR 786.21;

(ii) If the performance standard of
Subchapter B of this chapter is at least
as stringent as the comparable

performance standard of Subchapter K
of this chapter, an existing structure
which meets the performance standards
of Subchapter B of this chapter may be
exempted by the regulatory authority
from meeting the design requirements of
Subchapter K of this chapter. The
regulatory authority may grant this
exemption only as part of the permit
application process after obtaining the
information required by 30 CFR 780.12 or
784.12 and after making the findings
required in 30 CFR 766.21;

(iii) An existing structure which meets
a performance standard of Subchapter B
of this chapter which is less stringent
than the comparable performance
standards of Subchapter K of this
chapter or which does not meet a
performance standard of Subchapter K
of this chapter, for which there was no
equivalent performance standards in
Subchapter B of this chapter, shall be
modified or reconstructed to meet the
performance and design standard of
Subchapter K of this chapter pursuant to
a compliance plan approved by the
regulatory authority only as part of the
permit application as required in 30 CFR
780.12 or 784.12 and according to the
findings required by 30 CFR 786.21;

(iv) An existing structure which does
not meet the performance standards of
Subchapter B of this chapter and which
the applicant proposes to use in
connection with or to facilitate the coal
exploration or surface coal mining and
reclamation operation shall be modified
or reconstructed to meet the
performance and design standards of
Subchapter K prior to issuance of the
permit.

(2) The exemptions provided in
paragraph (d)(1)(i) and (d)(1)(ii) shall not
apply to:

(i) The requirements for existing and
new waste piles used either temporarily
or permanently as dams or
embankments; and

(ii) The requirements to restore to the
approximate original contour of the
land.

3. 30 CFR § 741.11 is amended by
revising paragraph (a), deleting
paragraph (c), redesignating and
revising paragraph (d) as paragraph (c),
and redesignating paragraph (e) as
paragraph (d). As amended, § 741.11
reads as follows:

§ 741.11 General obligations.
(a) Not later than two months after the

effective date of a State program or a
Federal program for a State and
regardless of litigation contesting the
promulgation of this Subchapter each
person who conducts or expects to
conduct surface coal mining and

reclamation operations on Federal lands
after the expiration of eight months from
such effective date shall file a complete
application for a permit for those
operations, and except as provided In
paragraph (c) of this section, on and
after eight months from the effective
date of a State program or a Federal
program for a State, no person shall
conduct surface coal mining ahd
reclamation operations on Federal
lands, unless that person has first
obtained a valid permit issued by the
Regulatory Authority under the Act and
this part.

(c) A person who conducts surface
coal mining and reclamation operations,
under a mining plan approved by the
Secretary in accordance with the Act
and 30 CFR Part 211, may conduct those
operations beyond the eight month
period prescribed in paragraph (a) of
this section, if all of the following
conditions are present:

(1) Timely and complete application
for a permit to conduct those operations
under this part has been made to the
Regional Director in accordance with
the provisions of the Act and this part;

(2) The Director has not yet rendered
a final decision with respect to the
permit application pursuant to 30 CFR
741.21(a)(4) and

(3) Those operations are conducted in
compliance with all terms and
conditions of the approved mining plan
and the requirements of the Act, 30 CFR
Part 211, State laws and regulations
applicable through an approved
cooperative agreement, and the
requirements of the applicable lease or
license.

(d) Upon issuance of a new permit
under this Part, the permittee shall
conduct surface coal mining and
reclamation operations in accordance
with all requirements of the permit, and
lease or license, this part and all other
applicable State and Federal
regulations.

4. 30 CFR 761.1 is revised to read as
follows:

§ 761.1 Scope.
This Part establishes the procedures

and standards to be followed in
determining whether a proposed surface
coal mining and reclamation operation
can be authorized in light of the
prohibitions and limitations in Section
522(e) of the Act for those types of
operations on certain Federal, public
and private lands.

5. 30 CFR § 761.4 (a)(1) and (a)(2)
introductory text is revised to read as
follows:
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§761.4 Responslbility.
(a] The Secretary shall--1) Determine

whether any application for a mine plan
under the initial Federal lands program
or permit under the permanent Federal
lands program for surface coal mining
and reclamation operations on Federal
lands must be denied, limited or
conditional because operations on those
lands are prohibited or limited by
Section 522(e) of the Act (30 U.S.C.
1272(e)) and this Part;

(2] Determine', based upon a showing
by an applicant, whether a mine plan
applicant or an applicant for a permit
covering Federal lands either-

6. 30 CFR 761.5(a)(2)(ii) is revised to
read as follows:

§ 761.5 Definitions.

(a)(2)(fi) Can demonstrate to the
regulatory authority that the coal is both
needed for, and immediately adjacent
to, an on-going surface coal minih
operation for which all mine plan
approvals and permits were obtained
prior to August 3,1977;

7.30 CFR § 761.12 is amended by
revising paragraphs (a), (b)(2], (c), (e),
(fJ(1) introductory text, and (f)(2) to read
as follows:

§ 761.12 Procedures.

(a) Upon receipt of a complete mine
plan application pursuant to 30 CFR Part
211 or a complete application for a
surface coal minin and reclamation
operation permit, the regulatory
authority shall review the application to
determine whether surface-coal mining
operations are limited or prohibited
under § 761.11 on the lands which would
be disturbed by the proposed
operations.

(b)(2) If the regulatory authority is
unable to determine whether the
proposed operation is located within the
boundaries of any of the lands in
§ 761.11(a) or closer than the limits
provided in § 761.11 (f) and (g), the
regulatory authority shall transmit a
copy of the relevant portions of the mine
plan or the permit application to the
appropriate Federal, State or local
government agency for a determination
or clarification of the relevant
boundaries or distances, with a notice to
the appropriate agency that it must
respond within 30 days of receipt of the
request

(c) Where the proposed operation
would include Federal lands within the
boundaries of any national forest, and
the applicant seeks a determination that

mining is permissible under § 761.11(b)
of this. Part, the applicant shall submit a
mine plan or a permit application to the
Regional Director for processing under
30 CFR Part 211 or 30 CFR Subchapter D
respectively. Before acting on the mine
plan or permit application, the Director
shall insure that the Secretary's
determination has been received and the
findings required by Section 522(e)(2) of
the Act (30 U.S.C. 1272(e)(2)) have been
made.

(e) Where the proposed surface coal
mining operations would be conducted
within 300 feet measured horizontally of
any occupied dwelling, the mine plan or
permit applicant shall submit with the
application a written waiver from the
owner of the dwelling, consenting to
such operations within a closer distance
of the dwelling as specified in the
waiver. The waiver must be knowingly
made and separate from a lease or deed
unless the lease or deed contains an
explicit waiver.

(f)(1) Where the proposed surface coal
mining operation may adversely affect
any public park or any places included
on, or eligible for listing on, the National
Register of Historic Places, the
regulatory authority shall transmit to the
Federal, State or local agencies with
jurisdiction over a statutory or
regulatory responsibility for the park or
historic place a copy of the completed
mine plan or permit application
containing the following:

(f)(2) A mine plan approval or permit
for the operation shall not be issued
unless jointly approved by all affected
agencies.

8. 30 CFR § 769.7 is amended by
revising paragraphs (b) and (c) and
adding a new paragraph (d) to read as
follows:

§ 769.7 Regulatory policy.

(b) Once an area of Federal lands is
designated as unsuitable for all or
certain types of surface coal mining
operations, the authorized officer shall
condition any mine plan, permit or lease
in a manner so as to limit or prohibit
surface coal mining operations on the
designated area.

(c) Review of applications for permits
on Federal lands under the permanent
Federal lands program is subject to the
provisions of 30 CFR Part 741 and
786.19(d)-(e).

(d) Review of mine plan applications
for Federal lands under the initial
Federal lands program is subject to the
provisions of 30 CFR Part 211.

9. 30 CFR 769.14(1) is revised to read
as follows:

§ 769.14 Procedures: Initial processing,
recordkeeping, and notification
requirements.

(I] Any petitions received after the
close of the public comment period on
the notice of availability of a mine plan
under 30 CFR 211.5(b) or on a permit
application relating to the same mine
plan area shall not prevent the Assistant
Secretary, Energy and Minerals, from
approving a mine plan or the Director
from Issuing a decision on a permit
application. The Regional Director may
return any petitions received thereafter
to the petitioner with a statement why
the Regional Director cannot consider
the petition. For the purposes of this
Section, close of the public comment
period for the purposes of permanent
program permits shall mean at the close
of any informal conference held under
30 CFR 786.14 or, if no conference is
requested, at the close of the period for
filing written comments and objections
under 30 CFR 786.12-13.

10. 30 CFR 769.17(d) is revised to read
as follows:

§ 769.17 Procedures: Hearing
requirements.

(d) If any petition relates to an area of
Federal lands which is the subject of a
pending surface coal mining and
reclamation operations mine plan or
permit application, the RegionalDirector
may, with consent of all petitioners and
inteivenors, coordinate the hearing on
the petition required under paragraph
(a) of this section with any hearing on
the mine plan or informal conference
held in accordance with Section 513(b)
of the Act and 30 CFR 741.18 on the
permit application. Nothing in this
Paragraph shall relieve a mine plan
applicant or an applicant for a permit
from the burden of establishing that his
or her application is in compliance with
the requirements of the Federal lands
program.
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30 CFR Parts 715,717,816 and 817

Surface Coal Mining and Reclamation
Operations; Interim and Permanent
Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior.
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ACTION: Notice of suspension and
withdrawal of certain rules in 30 CFR
Chapter V11, Subchapters B and K; and
statement of policy regarding effect on
State programs and enforcement during
initial and permanent program.

SUMMARY: This notice suspends the
current OSM rainfall exemption
regulations from numerical effluent
suspended solids limits and also
suspends or withdraws portions of the
sedimentation pond design criteria in
both the initial and permanent surface
coal mining and reclamation operations
regulatory programs. This suspension
will remain in effect pending further
rulemaking to consider modification of
the affected rules. In the interim, all
surface coal mining and reclamation
operations will still be subject to the
applicable effluent limits and
requirements to control all drainage
through one or more properly designed
sedimentation ponds. However, OSM
will authorize the award of exemptions
from the total suspended solids effluent
limits by using the appropriate elements
of USEPA's revised precipitation event
exemption regulations, 40 CFR 434.22(c),
434.25(c), 434.32(b), 434.35(b), 434.42(b),
434.45(b), as amended.
EFFECTIVE DATE December 31, 1979.
FOR FURTHER INFORMATION CONTACT
Jose R. del Rio, Civil Engineer, Division
of Technical Services, Office of Surface
Mining, U.S. Department of the Interior,
South Building, 1951 Constitution
Avenue, N.W., Washington, D.C. 20240;
(202) 343-4022.
SUPPLEMENTAL INFORMATION. On March
13, 1979, OSM issued permanent
program regulations which included
sediment control performance standards
in Subchapter K (30 CFR 816.42, 816.46
and 817.42, 817.46). Limitations on the
total suspended solids (TSS) content of
effluent discharged by surface coal
mining and reclamation operations from
disturbed areas are given at 30 CFR
816.42(a)(7) and 817.42(a)(7). The
limitations of 70 mg/1 maximum
allowable and 35 mg/1 average of daily
values for 30 consecutive discharge days
were essentially the same as those
established by EPA under the Clean
Water Act, 33 U.S.C. 1251, et seq., for the
coal mining point-source category, 40
CFR 434.22, 434.25, 434.32, 434.35, 434.42
and 434.45. To attain the TSS effluent
standards, the OSM regulations required
that operators utilize all necessary
sediment control measures (e.g., 30 CFR
816.41, 816.45), including passing all
runoff through sedimentation ponds.
See, e.g. 30 CFR 816.42(a)(1) and
817.42(a)(1). The rules also set forth
design criteria for these ponds

governing, inter alia, (1) minimum
sediment storage volume, 30 CFR
816.40(b) and 817.46(b); (2) minimum
runoff detention time, 30 CFR 816.46(c)
and 817.46(c); (3) minimum discharge
rate for dewatering devides, 30 CFR
816.46(d) and 817.46(d); and (4) minimum
sediment removal frequency, 30 CFR
816.46(h) and 817.46(h). The regulations
also contained an exemption from the
TSS effluent limits during certain
precipitation events:

§ § 816.42 and 817.42-b) A discharge from
the disturbed areas is not subject to the
effluent limitations of this Section, if-

(1) The discharge is demonstrated by the
discharge to have resulted from a
precipitation event equal to or larger than a
10-year 24-hour precipitation event; and

(2) The discharge is from facilities
designed, constructed, and maintained in
accordance with the requirements of this
Part.

An operator was eligible for this
exemption only if his or her pond met
OSM criteria and the discharge from the
pond was caused by an actual 10-year
24-hour precipitation event. The same
requirements for the surface effects of
underground mining are found in
§ § 817.42 and 817.46. To test the utility
of OSM's pond design criteria for
meeting TSS effluent limits, OSM and
EPA commissioned two studies which
were completed this summer- Skelly and
Loy "Evaluation of Performance
Capability of Surface Mine Sediment
Basins" and D'Appolonia's "Evaluation
of Sedimentation Pond Design Relative
to Capacity and Effluent Discharge."
Notice of the availability of these
documents was published by EPA in the
Federal Register on August 4, 1979. 44
FR 47595.

On September 21, 1979, the Joint
National Coal Association/American
Mining Congress Committee on Surface
Mining Regulations (NCA/AMC)
petitioned OSM to immediately suspend
the TSS effluent limits and
sedimentation pond design criteria, and
to reconsider those regulations in light
of the studies. On October 18, 1979,
OSM published notice of receipt of the
petition and solicited comments on
whether it should be granted. 44 FR
60226.

As a result of information in the
record as a whole, including the data
contained in the recent studies and the
comments on NCA/AMC's petition,
OSM has decided, first, to grant the
petition in part by suspending today
certain rules of its permanent program
rules, pending further modification
through rulemaking. As a related matter,
OSM is also today suspending or
withdrawing the corresponding rules of

the initial regulatory program, 30 CFR
715.17 and 717.17

Summary and Basis for Suspension

A. Interrelationship of EPA and OSM
Rules. In developing regulations for
effluents from coal mining operations,
OSM has always been aware that there
were certain circumstances under which
it was unlikely, if not impossible, for
operators to comply with the TSS
effluent limits. Under both the Initial
program (30 CFR 715.17(a)(1) and
717.17(a)(1)) and the permanent program
(30 CFR 816.42(b) and 817.42(b)), an
operator has been excused from meeting
effluent limits for discharges from the
disturbed area resulting from a 10-year
24-year precipitation event. However,
the Skelly and Loy study Indicated that
even using OSM design criteria, ponds
could not meet the TSS effluent limits
during the precipitation events which
were modeled. OSM has previously
noted (44 FR 60220):

That the matters covered In the (NCA/
AMC) petition are related to the U.S.
Environmental Protection Agency (EPA)
regulations (40 CFR 434) covering the coal
industry under the National Pollutant
Discharge Elimination System (NPDES) of the
Clean Water Act, 33 U.S.C. 1251 et seq. On
April 26,1977, EPA promulgated final
regulations establishing effluent limitation
guidelines based on best practicable control
technology currently available (BPT) for
existing sources in the coal mining point
source category 42 FR 21380. On January 12,
1979, EPA promulgated standards of
performance for new sources (NSPS) within
the coal mining category based on the best
available demonstrated control technology.
44 FR 2588. Both sets of EPA regulations on
numerical effluent limitations for discharges
of total suspended solids are similar to those
promulgated by OSM at 30 CFR. 816.42(a)(7)
and 817.42(a)(7).

After having previously revised Its
catastrophic rainfall exemption for the BPT
regulations to conform to the corresponding
provision in its NSPS regulations, EPA
revised the exemption provision for both the
BPT and NSPS rules on July 6,1979.44 FR
39391-39392. At that time EPA solicited
public comment on what type of final revised
rainfall exemption should be adopted at 40
CFR 434. Following the publication of the
Skelly and Loy and D'Appolonla reports
described above, EPA supplemented Its
request for comments to include
consideration of those reports. 44 FR 47595
(August 14, 1979). On September 25,1979,
EPA extended this public comment period
from a deadline of October 3,1979, to
October 19, 1979.44 FR 55223.

Comments received by OSM on the
NCA/AMC petition and by EPA on Its
proceedings were reviewed by a joint
agency working group In order to
coordinate agency action on this
common issue.
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EPA has advised OSM that its final
rule on the rainfall exemption" applicable
to the coal industry will be published in
the Federal Register in the immediate
future. The orignial EPA exemption is
found in 40 CFR Part 434, 434.22(c),
434.25(c), 434.32(b), 434.35(b), 434.4b),
434.45(b), and will be revised to read as
follows:

Any overflow, increase in volume of a
discharge or discharge from a by-pass system
caused by precipitation or snowmelt shall not
be subject to the limitations set forthin
paragraph (a) of this section. This exemption
shall be available only if the facility is
designed, constructed and maintained to
contain or treat the volume of water which
would fall on the areas covered by this .
subpart during a 10-year 24-hour or larger
precipitation event (or snowmelt of
equivalent volume). The operator shall have
the burden of demonstrating to the
appropriate authority that the prerequisites to
an exemption set forth in this subsection
have been met.
In the preamble to the final rule, EPA
will also indicate that it is continuing to
gather information on the entire TSS
issue and anticipates proposing further
amendments to its effluent limitation
regulations in the'spring of 1980. OSM
will continue to .cooordinate its
rulemaking actions closely with EPA on
this issue and intends to propose
amendments to its own rules at or about
the same time as EPA..

B. The Total Suspended Solids
Effluent Limitations. The primary
reason for the suspension of the existing
OSM rainfall exemptions is recognition
of the fact that the record does not
contain substantial data correlating
total suspended solids effluent quality
with particular rainfall levels. Therefore,
OSM is unable to fairly determine what
suspended solids concentrations result
on the national scale from the use of
conventional physical sediment removal
technologies during major precipitation
events when a sediment pond's required
containment capacity (i.e., run off from a
10-year 24 hour storm) is exceeded.
Moreover, the record does not disclose
what TSS concentration will occur
during these types of storm events, if
chemical treatment is used in lieu of, or
in addition to physical sediment
removal.

The effectiveness of both physical and
chemical treatment in this regard iill be
better known in the near future when
the results of EPA's current data-
collection efforts are known. At that
time, the data d~ficiencies discussed
above should be cured. Then, specific
rainfall-level TSS effluent limits can be
established, premised on best available
physical and/or chemical sediment
removal technologies.

Finally, OSM notes that substantial
criticism of the model utilized in the
Skelly and Lay studies was raised by
commenters, some of whom claimed
that it under predicted suspended solids
dIscharges and others arguing that It
was too conservative. OSM agrees that
the model probably did not perfectly
predict actual mine performances,
particularly since the study did not
include detailed validation sampling of
sediment size distributions and effluent
values during high-intensity rainfalls.
However, the model does show that, in
the absence of such sampling, it is
questionable that the 35/70mg/1 values
can be used during substantial rainfalls.
Moreover, the model results did not in
any way disprove the conclusion
reached long ago that the numerical
effluent limits can be achieved during
base flows.

As OSM understands NCA/AMC's
petition, its primary objection to 30 CFR
816.42(a)[7) and 817.42(a)(7) was that the
effluent limitations established therein
for TSS solids could not be achieved
during substantial precipitation events
by the use of conventional physical
sediment removal technologies. NCAl
AMC contended that, primarily because
of the conclusion of the Skelly and Loy
report, those effluent limitations could
not be achieved during substantial
precipitation events with the use of
sediment control meaures required by 30
CFR 816.46 and 817.46. OSM received a
range of comments on this aspect of the
NCA/AMC's petition.

Some commenters said that the TSS
limits could not be met at any time.
OSM disagrees. During "base flows,"
that is when flows from the disturbed
area are not the direct result of a
substantial precipitation event, the
weight of the available data shows that
the TSS effluent limits can be achieved.
See preamble to 30 CFR 816.42 at 44 FR
15151-15156. Moreover, the Skelly and
Loy report itself showed that these
limits could be met during base flows, a
matter also confirmed by the original
EPA "Development Document",
supporting EPA's effluent limit
regulations. As a related matter, OSM
has rejected comments which objected
to the establishment of generic TSS
effluent limitations, rather than on a
case-by-case basis according to the
water quality of particular receiving
streams. The effluent limitations are the
expression of measuring the use of "best
available control technology" under '
Sections 515(b)(10)(B) and (b)(24) of the
Surface Mining and Control Act
(SMCRA) and similar technology
requirements under the Clean Water
Act. Uniform effluent limits are needed

to ensure a national minimum level of
uniformity in furtherance of
congressional policy. See Sections 101(1
and 102(g) of SMCRA. " -

Other commenters supported NCAl
AMC's petition on the basis of the
Skelly and Lay Report's conclusions thz
the TSS effluent limitation could not be
met during substantial rainfalls. After
careful analysis of all the relevant data,
OSM has decided that this material
tends to establish that these effluent
limitations may not be achievable with
the use of conventional physical
sediment removal measures only when
flows are in direct response to a
substantial rainfall or snowmelt. As a
result, OSM has decided to suspend its
existing precipitation event exemption
at 30 CFR 816.42(b) and 817.42(b).

In place of those rules, OSM instead
will authorize the granting of
exemptions for sediment discharges
from the disturbances according-to the
elements of the corresponding
exemption allowable under EPA's rules
40 CFR 434.22(c), 434.32(b), and
434.42(b). We note that EPA intefids to
Issue a final amended rainfall exemptio
rule in the near future. OSM will, of
course, utilize the elements of the
revised EPA rule until a change to the
OSM rules can be make by further
rulemaking. We note that the
corresponding rainfall exemption under
our initial program rules (30 CFR
715.17(a)(1) and 717.17(a)(1)) will be
simlarly suspended and the relevant
elements of EPA's revised rainfall
exemption used in lieu thereof.

However, the application of the
rainfall exemption by OSM will differ
from that of EPA. The OSM TSS effluen
limitations apply to all "disturbed
areas" as that term is defined in 30 CFR
701.5 and 816.42, and apply throughout
the reclamation phase of mining as that
term is defined in 30 CFR 701.5, wherea,
the EPA TSS effluent limitations apply
only to the active mining area or to
mixed discharges from the active and
reclamation areas. Therefore, OSM will
allow for rainfall exemption to all
"disturbed areas" throughout the life of
a surface coal mining and reclamation
operation (i.e., until bond release by us
of the elements of EPA's revised
exemption.

C. Sedimentation Pond Design
Criteria. The NCA/AMC petition also
requested immediate suspension and
reconsideration of OSM sedimentation
pond design criteria in light of
information contained in the Skelly and
Loy study. OSM design criteria for
ponds in Section 816.46 and 817.46
require, among other factors (1)
minimum sediment storage capacity, (2)
minimum detention time, (3) minimum
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standards for dewatering devices, (4)
prohibitions on short-circuiting, (5)
minimum emergency spillway
requirements, (6) minimum sediment
removal frequency, and (7) various pond
embankment design standards. These
design criteria for ponds were
formulated on the expectation that they
would result in operators meeting the
TSS effluent limitations of
§ § 816.42(a)(7) and 817.42(a)(7).

Commenters supporting the petition
urged OSM to suspend its design
criteria. It was argued that the record
showed that OSM designed ponds could
not meet effluent limitations during
substantial precipitation events; that
OSM ponds could not remove fine
sediment particles during precipitation
events even with maximum detention
time; and that OSM ponds were too
large and too costly. Because of the data
contained in the studies and the
comments, OSM has decided to suspend
certain of its specific design criteria
pending further rulemaking. The
methods for determining minimum
sediment storage volume and detention
time will be suspended, but the general
requirements that ponds provide a
minimum sediment storage volume
(§ § 816.46(b) and 817.46(b)) and that
ponds hold the volume of water
resulting from a 10-year 24-hour
precipitation event (§ § 816.46(c) and
817.46(c)], will be retained. OSM
believes that the portions of
§ § 816.46(b)-(e) and 817.46(b)--e) which
are not being suspended are, in any
event, equivalent to the technology
required under the revised EPA rainfall
exemptions.

In addition, OSM will suspend
dewatering device requirements and
sediment removal requirements which
are tied to the specific sediment storage
volume and theoretical detention time.
General requirements that ponds have a
dewatering device (§ § 816.46(d) and
817.46(d)) and that sediment be removed
from ponds (§ § 816.46(h) and 817.46(h))
will be retained.

Some commenters objected that the
use of a 10-year 24-hour event as the
inflow standard around which pond
performance is built was arbitrary. The
use of the 10-year 24-hour event is
required in order that OSM's rule be
consistent with EPA's requirements. See
40 CFR 434.22(b), as amended.
Additional discussion of this issue is
found in 42 FR 46932 and 44 FR 15164.

In summary, OSM has decided to
suspend certain specific design criteria
relating to sediment storage capacity
and detention time, and to initiate
rulemaking on these questions.
However, ponds still must be sufficient
to handle a 10-year 24-hour event, and

they are still subject to all other design
criteria. Moreover, they must be safe
and, therefore, will be required to meet
the non-suspended portions of § § 816.46
and 817.46.

OSM notes that the same commenters
renewed objections made in prior
rulemakings that no design criteria
should exist for sediment pond. OSM
did not accept those suggestions.
National design criteria are necessary to
implement § § 515(b)(11)(B) and
515(b)(24] of the Act, to ensure a
minimum level of national uniformity in
the control of sediment. See § § 101(g)
and 102(a]-(d) of SMCRA.

Finally, we note that the reasons for
suspension of certain portions of 30 CFR
816.45 and 817.46 justify corresponding
changes to the equivalent requirements
of the initial program rules, 30 CFR
715.17(e) and 717.17(e). The initial rules
were revised and published on May 25,
1979, 44 FR 30610-30634, but have not
yet been made effective as a result of
the order of Judge Flannery on May 3,
1978. See, In Re: Surface Mining
Regulation Litigation, 452 F. Supp. 321,
(D.D.C. 1978). Therefore, OSM will
withdraw the relevant provision of
§ § 715.17(e) and 717.17(e). All other
portions of § § 715.17(e) and 717.17(e)
will continue to stand for approval.

Statement of Policy Regarding
Enforcement by OSM and Effects on
State Programs

Enforcement
In the interim program OSM will

continue to enforce the requirement that
(1) all water from the disturbed area
pass through a sediment pond or ponds,
(2) all discharges from such ponds meet
the effluent limitations, and (3) all other
hydrologic protection requirements of 30
CFR 715.17 and 717.17, other than
subsection (e), be complied with.

After the suspension, in the interim
program OSM will enforce the effluent
limitations including those for total
suspended solids (TSS) contained in 30
CFR 715.17(a) and 717.17(a). For the
purpose of granting rainfall exemptions
in TSS discharges, OSM will utilize the
applicable elements of EPA's revised
rainfall exemption which is set forth
above in the Supplemental Information
and which will be published shortly by
EPA.

The suspension of OSM's statement of
the exemption and the adoption of the
applicable elements of EPA's exemption
will make the enforcement of the TSS
limit more complex, but will achieve the
same degree of environmental
protection as the current interim
regulations provide. When a violation of
the TSS limits is observed and

documented, the burden remains on the
mine operator to demonstrate that the
discharge is exempted. In order to show
this the mine operator must show, first,
that he or she has designed, constructed,
and maintained the facility to contain or
treat the volume of water which would
run off into the pond during a 10-year 24-
hour or greater precipitation event.
Second, the mine operator must show
that there has been an actual overflow,
increase in volume of a discharge, or
discharge from a by-pass system caused
by a precipitation event. In order to do
this, the operator may be required to
produce concrete evidence such as
photographs, hydrographs, weir
measurements, baseflow data, etc., to
show that the overflow, increase in
volume, or bypass was caused by a
precipitation event. Conclusory, self-
serving statements will not suffice to
justify an exemption. Moreover, since
the operator must show that the
discharge was caused directly by a
precipitation event, pumping from the
pond by the operator would not qualify
for an exemption.

Field determination of whether an
operator qualifies for an exemption will
be left to the judgment of the Inspector.
Until such time as OSM adopts more
specific design criteria for determining
the adequate size of sediment ponds.
OSM will utilize the major technical
publications in the field to interpret the
phrase "designed, constructed, and
maintained to contain or treat the
volume of water which would fall,..
during a 10-year 24-hour or larger
precipitation event (or snowmelt of
equivalent volume)..." on a case-by-
case basis. These works include those
cited in the Preamble to the Permanent
Regulations at 44 FR 15142 to 15148
(March 13, 1979), especially those
numbered 50, 53, 61, 62, 72, 141,143,144,
145, and 146. Notices of violations or
cessation orders as appropriate will be
written for effluent limitations
violations, unless the inspector
determines that the exemption applies.
Appeal of an inspector's action will, of
course, be available to operators and
citizens through the administrative
review process.

It is important to note what this
rainfall exemption does not do. First, it
has no effect on the requirement of 30
CFR 715.17(a) and 717.17(a) that all
drainage from the disturbed area,
including disturbed areas that have been
graded, seeded, and planted, must pass
through a sediment pond or ponds. Thus,
there is no change in the OSM
requirement of treatment through the
reclamation process. Second, the use of
the applicable elements of EPA's
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exemption does not apply to any
applicable limitation other than TSS.
Third, the exemption does not relieve
the mine operator of either treating
water from the undisturbed area above
the mining area that mixes with water
from the disturbed area or diverting that
water frofn the undisturbed area around
and away from the pond. If an operator
does not divert, his or her pond must be
designed, constructed and maintained to
hold or treat the entire volume of runoff
that reaches the pond in the prescribed
precipitation event in order to qualify
for the exemption.

There are portions of 30 CER 715.17(e)
and 717.17(e) promulgated on May 25,
1979, and presently pending before the
District Court for approval that are not
here suspended. Those portions would
require that sedimentation ponds have a
minimum sediment storage capacity
specified by the regulatory authority and
that the sediment be removed from
those ponds at a frequency specified by
the regulatory authority. They would
also impose certain safety criteria on
ponds. OSM will press the District Court
for approval of those remaining portions
of 30 GFR 715.17(e) and 717.17(e). When
approved, OSM will also enforce those
requirements.
Effect on State Programs

OSM is concerned that the submission
and approval of State programs proceed
expeditiously without imposing an
undue burden on the States and
associated parties that may be affected
by those areas where the suspension is
proposed. This general guidance is
offered to assist the States in preparing
their programs for submission. OSM
believes that effluent limitations, the
rainfall exemption, and pond safety and
size criteria will ordinarily be dealt with
by a State in regulation rather than
statute. Therefore, this suspension
should pose no difficulty in preparation
of State statutes, provided State statutes
will allow the adoption of the necessary
regulations.

The State program as a whole-
statute and regulations together-must
meet the following minimum criteria
with respect to sediment control and
sediment ponds. First the program must
provide that all discharge from the
disturbed area will pass through a pond
or ponds. Second, the applicable effluent
limitations must be met. Third, the
safety construction requirements must
be met. Fourth, all other provisions of
hydrologic balance requirements of the
Act and regulations must be met. OSM
anticipates that any pond that meets
these standards is likely to qualify as an
existing structure under 30 CFR 701.11(e)
of the permanent program regulation

and therefore will be exempted from
reconstruction in the permanent
program.

OSM will provide States an
opportunity to amend or modify State
programs or State program proposals
should the Federal regulations dealing
with pond size not be amended in
sufficient time for States to include
corresponding regulations in their State
programs in their initial submission.
Authorities for such adjustments include
the provisions for modifications of
proposals during the initial stage of
program review in accordance with 30
CFR 732.11; for conditional approval
under 30 CFR 732.13; or program
amendment under 30 CFR 732.17.

Dated. December 21,1979.
Joan Davenport,
Assistant Secretay, Enery and Miferal

Notice of Suspended Regulations

LegalAuthority.
Sections 101,102, 201, 501, 503, 504,

505, 506, 507, 508, 509, 510, 515, 510, 517,
523, and 701, Surface Mining
Reclamation Act of 1977, P.L 95-87,30
U.S.C. 1201,1202,1211,1251-1280,1265-
1267,1273, 1291.

Portions of the following regulations
are hereby suspended or revoked, as
listed below:

§ 715.17(a)(1) [Amended]
A. The following language is

suspended insofar as It applies to TSS
discharges:

(1) Any overflow or other discharge or
surface water from the disturbed area
within the permit area demonstrated by
the'permittee to result from a
precipitation event larger than 10-year,
24-hour frequency event will not be
subject to the effluent limitations of
paragraph (a).

§ 715.17(e)(2) [Amended]
B. The following language is revoked:
... equal to-

(i) The accumulated sediment volume
from the drainage area to the pond for a
minimum of 3 years, sediment storage
volume shall be determined using the
Universal Soil Loss Equation, gully
erosion rates, and the sediment delivery
ratio converted to sediment volume,
using either the sediment density or
other empirical methods derived from
regional sediment pond studies if
approved by the regulatory authority; or

(ii) 0.1 acre-foot for each acre of
disturbed area within the upstream
drainage or a greater amount If required
by the regulatory authority based upon
sediment yield to the pond. The
regulatory authority may approve a
sediment storage volume of not less

than 0.035 acre-foot for each acre of
disturbed area within the upstream
drainage area, if the person who
conducts the surface mining activities
demonstrates that sediment removed by
other sediment control measures is
equal to the reduction in sediment
storage volume.'

§ 715.17(e)(3) [Amended]
C. The following language is revoked
"... . Theoretical detention time is

defined as the average time that the
design flow is detained in the pond; and
is further defined as the time difference
between the centroid of the inflow
hydrograph and the centroid of the
outflow hydrograph for the design event.
Runoff diverted under sections 715.17(c)
and 715.17(d), away from the disturbed
drainage areas and not passed through
the sedimentation pond need not be
considered in sedimentation pond
design. In determining the runoff
volume, the characteristics of the mine
site, reclamation procedures, and onsite
sediment control, practices shall be
considered. Sedimentation ponds shall
provide a theoretical detention time of
not less than twenty-four hours, or any
higher amount required by the
regulatory authority, except as provided
under subparagraphs (i), (ii). or (ifi) of
this paragraph.

(I) The regulatory authority may
approve a theoretical detention time of
not less than 10 hours, when the person
who conducts the surface mining
activities demonstrates that-

(A) The improvement in sediment
removal efficiency is equivalent to the
reduction in detention time as a result of
pond design. Improvements in pond
design may include but are not limited
to pond configuration, in-flow and out-
flow facility locations, baffles to
decrease in-flow velocity and short-
circlting, and surface areas; and

(B) The pond effluent is shown to
achieve and maintain applicable
effluent limitations.

(if) The regulatory authority may
approve a theoretical detention time of
not less than 10 hours when the person
who conducts the surface mining
activities demonstrates that the size
distribution or the specific gravity of the
suspended matter is such that
applicable and maintained.

(i) The regulatory authority may
approve a theoretical detention time of
less than 24 hours to any level of
detention time, when the person who
conducts the surface mining activities
demonstrates to the regulatory authority
that the chemical treatment process to
be used-

(A) Will achieve and maintain the
effluent limitations; and
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(B) Is harmless to fish, wildlife, and
related environmental values.

(iv) The calculated theoretical
detention time and all supporting
documentation and drawings used to
establish the required detention times
under the subparagraph (3)(i)-(iii] of this
Section shall be included in the permit
application.

§ 717.15(e)(4) [Amended]
D. The following language is revoked:
"... and shall have a discharge rate

to achieve and maintain the required
theoretical detention time.

§ 717.15(e)(8) [Amended]
E. The following language is revoked:
"... when the volume of sediment

accumulates to 60 percent of the design
sediment storage volume. With the
approval of the regulatory authority,
additional permanent storage may be
provided for sediment and/or water
above that required for the design
sediment storage. Upon the approval of
the regulatory authority for those cases
where additional permanent storage is
provided above that required for
sediment under Paragraph (2) of this
Section, sediment removal may be
delayed until the remaining volume of
permanent storage has decreased to 40
percent of the total sediment storage
volume provided the theoretical
detention time is maintained."

§ 717.17(a)(3)(1) [Amended]
F. The following language is

suspended insofar as it applies to TSS
discharges:

(i) Any overflow or other discharge of
surface water from the disturbed area
within the permit area demonstrated by
the permittee to result from a
precipitation event larger than the 10-
year 24-hour frequency event will not be
subject to the effluent limitations of
paragraph (a).

§ 717.17(e)(2) [Amended]
G. The following language is revoked:
"... equal to-
(i) The accumulated sediment volume

from the drainage area to the pond for a
minimum of 3 years or the life of the
pond, whichever is greater. Sediment
storage volume shall be determined
using the Universal Soil Loss Equation,
gully erosion rates, and the sediment
delivery ratio converted to sediment
volume. Conversions shall use either the
sediment density or other empirical
methods derived from regional sediment
pond studies may be used if approved
by the regulatory authority; or

(ii) 0.1 acre-foot for each acre of
disturbed area within the upstream
drainage area or a greater amount if

required by the regulatory authority
based upon sediment yield to the pond.
The regulatory authority may approve
sediment storage volume of not less
than 0.0035 acre-foot for each acre of
disturbed area within the upstream
drainage area, if the person who
conducts the underground mining
activities has demonstrated that
sediment removed by other sediment
control measures is equal to the
reduction in sediment storage volume;
and

(iii) The accumulated sediment
volume necessary to retain sediment for
1 year in any discharge from the
underground mine passing through the
pond."

§ 717.17(e)(3) [Amended]
H. The following language is revoked:
... Theqretical detention time is

defined as the average time that the
design flow is detained in the pond; and
is further defined as the time difference
between the centroid of the inflow
hydrograph and the centroid of the
outflow hydrograph for the design event.
Runoff diverted under Section 717.17(c)
and 717.17(d) away from the disturbed
drainage areas and not passed through
the sedimentation pond, need not be
considered in a sedimentation pond
design. In determining the runoff
volume, the characteristics of the mine
site, reclamation procedures, and onsite
sediment control practices shall be
considered. Sedimentation ponds shall
provide a theoretical detention time of
not less than twenty-four hours, or any
higher amount required by the
regulatory authority, except as provided
under Paragraphs (i), (ii), or (iii) of this
Subsection.

(i) The regulatory authority may
approve a theoretical detention time of
not less than 10 hours, when the person
who conducts the underground mining
activities demonstrates that-

(A) The improvement in sediment
removal efficiency is equivalent to the
reduction in detention time as a result of
pond design. Improvements in pond
design may include but are not limited
to pond configuration, in-flow and out-
flow facility locations, baffles to
decrease in-flow velocity and short-
circuiting, and surface areas; and

(B] The pond effluent is shown to
achieve and'maintain applicable
effluent limitations.

(ii) The regulatory authority may
approve a theoretical detention time of
not less than 10 hours when the person
who conducts the underground mining
activities demonstrates that the size
distribution or the specific gravity of the
suspended matter is such that

applicable effluent limitations are
achieved and maintained.

(iii) The regulatory authority may
approve a theoretical detention time of
less than 24 hours to any level of
detention time, when the person who
conducts the underground mining
activities demonstrates to the regulatory
authority that the chemical treatment
process to be used-

(A) Will achieve and maintain the
effluent limitations;

(B) Is harmless to fish, wildlife, and
related environmental values;

(iv) The calculated theoretical
detention time and all supporting
documentation and drawings used to
establish the required detention times
under Subparagraphs (3)(ii) of this
Section shall be included in the permit
application."

§ 717.17(e)(4) [Amended]
I. The following language Is revoked:
".... and shall have a discharge rate

to achieve and maintain the required
theoretical detention time."

§ 717.17(e)(8) [Amended]
J. The following language is revoked:
"... when the volume of sediment

accumulates to 60 percent of the design
sediment storage volume. With the
approval of the regulatory authority
additional permanent storage may be
provided for sediment and-or water
above that required for the design
sediment storage. Upon the approval of
the regulatory authority for those cases
where additional permanent storage Is
provided above that required for
sediment under Paragraph (2) of this
Section, sediment removal may be
delayed until the remaining volume of
permanent storage has decreased to 40
percent of the total sediment storage
volume provided the theoretical
detention time is maintained."

Portions of the following regulations
are suspended, as explained below:

§ 816.42(b) [Amended]
A. The following portion of 30 CFR

816.42(b) is suspended insofar as it
applies to TSS discharges:

"(1) The discharge Is demonstrated by
the discharger to have resulted for the
precipitation event equal to or larger
than a 10-year 24-hour precipitation
event; and

(2) The discharge Is from facilities
designed, constructed, and maintained
in accordance with the requirements of
this Part."

§ 816.46(b), (c), (d) and (h) [Amended]
B. 30 CFR 816A6(b)
"... equal to-
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"(1) The accumulated sediment
volume from the drainage area to the
pond for a minimum of 3 years.
Sediment storage volume shall be
determined using the Universal Soil Loss
Equation, gully erosion rates, and the
sediment volume, using either the
sediment density or other empirical
methods derived from regional sediment
pond studies if approved by the
regulatory authority; or

(2) 0.1 acre-foot for each acre of
disturbed area within the upstream
drainage area or a greater amount if
required by the regulatory authority
based upon sediment yield to the pond.
The regulatory authority may approve a
sediment storage volume of not less
than 0.035 acre-foot for each acre of
disturbed area within the upstream
drainage, if the person who conducts the
surface minin activities demonstrates
that sediment removed by other
sediment control measures is equal to
the reduction in sediment storage
volume."

C. 30 CFR 816.46(c)
"... . Theoretical detention time is

defined as the average time that the
design flow is detained in the pond; and
is further defined as the time difference
between the centroid of the inflow
hydrograpi and the centroid of the
outflow hydrograph for the design event.
Runoff diverted under Sections 816.43
and 816.44, away from the disturbed
drainage areas andnot passed through
thie sedimentation pond need not be
considered in sedimentation pond
design. In determining the runoff
volume, the characteristics of the mine
site, reclamation procedures, and onsite
sediment contol practices shall be
considered. Sedimentation ponds shall
provide a theoretical detention time of
not less than twenty-four hours, or any
higher amount required by the
regulatory authority, except as provided
under subparagraphs (1), (2), or (3] of
this paragraph.

(1) the regulatory authority may
approve a theoretical detention time of
not less than 10 hours, when the person
who conducts the surface mining
activities demonstrates that-

(i) The improvement in sediment
removal efficiency is equivalent to the
reduction in detention time as a result of
pond design. Improvements in pond
design may include but are not limited
to pond configuration, in-flow and out-
flow facility locations, baffles to
decrease in-flow velocity and short-
circuiting, and surface areas; and

(ii) The pond effluent is shown to
achieve and maintain applicable
effluent limitations.

(2) The regulatory authority may
approve a theoretical detention time of
not less than 10 hours when the person
who conducts the surface mining
activities demonstrates that the size
distribution or the specific gravity of the
suspended matter Is such that
applicable effluent limitations are
achieved and maintained.

(3] The regulatory authority may
approve a theoretical detention time of
less than 24 hours to any level of
detention time, when the person who
conducts the surface mining activities
demonstrates to the regulatory authority
that the chemical treatment process to
be used-

(i) Will achieve and maintain the
effluent limitations; and

(ii) Is harmless to fish, wildlife, and
related environmental values.

(4) The calculated theoretical
detention time and all supporting
documentation and drawings used to
establish the required detention times
under subparagraphs (c) (1)-{3) of this
Section shall be included in the permit
application."

D. 30 CFR 816.46(d)
t... and shall have a discharge rate to

achieve and maintain the required
theoretical detention time.

E. 30 CFR 816.46(h)
"...when the volume of sediment

accumulates to 60 percent of the design
sediment storage volume. With the
approval of the regulatory authority
additional permanent storage may be
provided for sediment and/or water
above that required for the design
sediment storage. Upon the approval of
the regulatory authority for those cases
where additional permanent storage is
provided above that required for
sediment under Paragraph (b] of this
Section, sediment removal may be
delayed until the remaining volume of
permanent storage has decreased to 40
percent of the total sediment storage
volume provided the theoretical
detention time is maintained."

§ 817.42(b) [Amended]
F. The following portion of 30 CFR

817.42(b) is suspended insofar as it
applies to TSS discharges:

"(1) The discharge is demonstrated by
the discharger to have resulted from a
precipitation event equal to or larger
than a 10-year, 24-hour precipitation
event and

(2] The discharge is from facilities
designed, constructed, and maintained
in accordance with the applicable
requirements of this ParL"

§ 817.46 (b) and (c) [Amended]
G. 30 CFR 817.46(b)

".... equal to-
(1) The accumulated sediment volume

from the drainage area to the pond for a
minimum of 3 years of the life of the
pond whichever is greater. Sediment
storage volume shall be determined
using the Universal Soil Loss Equation,
gully erosion rates, and the sediment
delivery ratio converted to sediment
volume. Conversions shall use either the
sediment density or other empirical
methods derived from regional sediment
pond studies maybe used if approved
by the regulatory authority; or

(2) 0.1 acre-foot for each acre of
disturbed area within the upstream
drainage area or a greater amount if
required by the regulatory authority
based upon sediment yield to the pond.
The regulatory authority may approve a
sediment storage volume of not less
than 0.035 acre foot for each acre of
disturbed area within the upstream
drainage area, if the person who
conducts the underground mining
activities has demonstrated that
sediment removed by other sediment
control measures is equal to the
reduction in sediment storage volume;
and

(3) The accumulated sediment volume
necessary to retain sediment for I year
in any discharge from the underground
mine passing through the pond."

H. 30 CFR 817.46(c)
"... from a 10-year, 24-hour

precipitation event (design event), plus
the average inflow from the
underground mine. Theoretical
detention time is defined as the average
time that the design flow is detained in
the pond; and is further defined as the
time difference between the centroid of
the inflow hydrograph and the centroid
of the outflow hydrograph for the design
event. Runoff diverted under sections
817.43 and 817.44 away from the
disturbed drainage areas and not passed
through the sedimentation pond. need
not be considered in sedimentation pond
design. In determining the runoff
volume, the characteristics of the mine
site, reclamation procedures, and onsite
sediment control practices shall be
considered. Sedimentation ponds shall
provide a theoretical detention time of
not less than twenty-four hours, or any
higher amount required by the
regulatory authority, except as provided
under Paragraphs (1), (2) or (3) of this
Subsection.

(1) The regulatory authority may
approve a theoretical detention time of
not less than 10 hours, when the person
who conducts the underground mining
activities demonstrates that-

(I) The improvement in sediment
removal efficiency is equivalent to the
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reduction in detention time as a result of
pond design. Improvements in pond
design may include but are not limited
to pond configuration, in-flow and out-
flow facility locations, baffles to
decrease in-flow velocity and short-
circuiting, and surface areas; and

(ii) The pond effluent is shown to
achieve and maintain applicable
effluent limitations.

(2) The regulatory authority may
approve a theoretical detention time of
not less than 10 hours when the person
who conducts the underground mining
activities demonstrates that the size
distribution or the specific gravity of the
suspended matter is such that
applicable effluent limitations are
achieved and maintained.

(3) The regulatory authority may
approve a theoretical detention time of
less than 24 hours to any level of
detention time, when the person who
conducts the underground mining
activities demonstrates to the regulatory
authority that the chemical treatment
process to be used-

(i) Will achieve and maintain the
effluent limitations; and

(ii) Is harmless to fish, wildlife, and
related environmental values.

(4) The calculated theoretical
detention time and all supporting
documentation and drawings used to
establish the required detention times
under Subparagraphs (c] (1)-(3) of this
Section shall be included in the permit
application."
[FR Doc. 79-39798 Filed 12-28-79; 8:45 am]

BILLING CODE 4310-05-M

30 CFR Parts 783, 785, 816, 817, and
823

Surface Mining and Reclamation
Operations; Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior.
ACTION: Notice of suspension.

SUMMARY: Notice is given that the
Secretary intends to publish
interpretations of certain rules and that
others are suspended pending the
outcome of rulemaking to consider
modifications of those rules. Rules
affected deal with negative
determinations for prime farmlands,
geologic descriptions of strata beneath
surface operations and facilities
associated with underground mines,
alternative postmining land use
determinations for underground mines,
the permanent program prime farmland
grandfather clause, the most bulk

density criteria for prime farmland sol
compaction, underdrain requirements
for coal processing waste banks, ground
water monitoring of recharge capacity
for underground mines, and reference
area requirements for certain
underground mines.
EFFECTIVE DATE: December 31, 1979.

FOR FURTHER INFORMATION CONTACT:
Paul L. Reeves, Deputy Director, Office
of Surface Mining, U.S. Department of
the Interior, Washington, D.C. 20240;
(202) 343-4222.
SUPPLEMENTARY INFORMATION: On
March 13, 1979, OSM published its
permanent program regulations (44 FR
14901 et seq.) implementing Title V of
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA), P.L.
95-87, 30 U.S.C. 1251-1279. As a result of
issues raised during litigation on the
permanent program regulations (In re
Permanent Surface Mining Regulation
Litigation, Civil Action No. 79-1144,
Consolidated (D.D.C. filed May 1979)),
OSM has recognized the need to
propose changes to certain sections of
those regulations and publish
interpretations of others. A prior notice
was published in the Federal Register
suspending the effectiveness of certain
regulations at issue in the "first round"
of this litigation. 44 FR 67942 (November
27, 1979]. The present notice suspends
certain regulations at issue in the
"second round" pending completion of
rulemaking to consider their amendment
and gives notice of intent to publish
interpretations of other rules at issue in
this litigation. Notices proposing
revisions to or stating interpretations of
the rules will be published in the Federal
Register in the foreseeable future.
STATEMENT OF POLICY REGARDING STATE
PROGRAMS: OSM is concerned that the
submission and approval of State
regulatory programs proceed
expeditiously without imposing an
undue burden on the States and
associated parties that may be affected
by those areas where rules are being
suspended and new regulations will be
proposed. This general guidance is
offered to assist States in preparing their
programs for submission. Where the
suspended regulations have explicit
underpinnings in SMCRA, States must
still include corresponding statutory
provisions in their program applications.
For instance, although the Secretary is
suspending his rule (30 CFR 785.17(a))
implementing the grandfather clause
exemption from certain prime farmland
requirements of the permanent program,
State statutes must, nevertheless,
contain a statutory provision
corresponding to the statutory
grandfather clause in Section 510(d)(2)

of the SMCRA, 30 U.S.C. 1260(d)(2).
Where a regulation has been suspended,
the State program can have any
regulatory provision or no regulatory
provision at all, so long as the State
program is in accordance with the
requirements of the Act and Is not
inconsistent with regulations which
were not suspended. OSM will provide
States an opportunity to amend or
modify State programs or State program
proposals should the Federal regulations
which are being suspended not be
amended in sufficient time for States to
include corresponding regulations In
their initial State program submission.

Authorities for such adjustments
include the provisions for modifications
of proposals during the Initial stage of
program review in accordance with 30
CFR 732.11; for conditional approval
under 30 CFR 732.13; or program
amendment under 30 CFR 732.17.
NOTICE OF FUTURE ACTIONS: 30 CFR
779.27(b)(4) and 783.27(b)(4). The
Secretary intends to publish his
interpretation of the phrase "other
factors" in these sections as being
limited solely to those factors contained
in the Secretary of Agriculture's
regulations for identification of prime
farmland (7 CFR 657.5(a)(2)), Section
779.27(b)(4) and 783.27(b)(4) merely
provide for a determination that lands
within a proposed permit area clearly do
not meet the USDA technical criteria for
prime farmland as set forth at 7 CFR
657.5(a)(2). At no time did OSM intend
that the reference to "other factors"
extend to matters not expressly covered
by § 657.5(a)(2).

30 CFR 783.22, 784.15, and 817.133. The
Secretary intends to publish his
interpretation of these regulations to
allow an operator to apply through the
permit revision or renewal procedures of
30 CFR 788.12-788.15 for regulatory
authority approval of an alternative
postmining land use toward the end of
the life of an underground mine rather
than obtaining such approval In the
original permit, if the original permit
demonstrates that the land will be
returned to its premining land use
capability as required by 30 CFR
817.133(a).

30 CFR 817.116. The Secretary will
propose an amendment to this
regulation comparable to that in 30
U.S.C. 816.116(d) for surface mines, to
add a provision that, for underground
mine permit areas of 40 acres or less in
locations with an average annual
precipitation of more than 26 inches,
certain specified performance standards
may be used as an alternative to
reference areas to measure revegetation
success. The existing regulation remains
in effect.
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JUSTIFICATION FOR IMMEDIATE EFFECTIVE
DATE OF SUSPENSION. Pending the
outcome of the upcoming rulemalings,
certain of the rules must be suspended
immediately so as not to prejudice the
interests of the plaintiffs in the lawsuit.
In addition, maintaining regulations in -
effect which OSM has determined
should be proposed for amendment
would be unfair to the States which
have submitted or are preparing State
program applications for filing by March
3,1980. As these regulations have no
direct impact upon existing or new coal
mining operations at this time, their
temporary-suspension will have little
adverse affect upon achieving the Act's
purposes pending completion of the
rulemaking process.

Dated: December 21,1979.

Joan M. Davenport,
Assistant Secretary, Energy and Minerals.

In consideration of the foregoing the
following regulations are suspended:

1.30 CFR 783.14(a)(1). The regulation
is suspended insofar as it requires a
geologic description of the strata down
to and including the strata immediately
below any coal seam for areas to be
affected only by "surface operations and
facilities," where no removal of
overburden down to the level of the coal
seam will occur. For purposes of this
suspension test borings and core
samplings do not constitute removal of
the overburden down to the coal seam.
However, geologic descriptions will
continue to be required for areas where.
overburden is being removed to the
level of the coal seam and for certain
specified "surface operations and
facilities" where required by other
regulatory requirements. See 30 CFR
783.25, 784.16(e) and 784.24(b)

Authority:. 3o U.S.C. 515(b), 516, and 510.
2.30 CFR 785.17(a). The prime

farmland grandfather clause is
suspended. The Secretary will rely on
Section 510(d)(2), SMCRA, to interpret
this exemption for the purposes of the
permanent program pending the
outcome of further rulemaking. The
Secretary's grandfather regulation under
the initial program (30 CFR 716.7(a)(2))
remain in effect.

Authority:. 30 U.S.C. 510(d)(2).

3. 30 CFR 785.17(b)(3) and 823.14(c).
These regulations are suspended insofar
as they establish the "moist bulk
density" standard for prime farmland
soil compaction. Until a standard for
soil compaction is proposed and
adopted, the Office will implement the
permanent program prime farmland
standards by requiring that prime
farmland permit applications

demonstrate and operators mine so that
excessive compaction is avoided in
replacement of the soil, under Section
508ta][4)-(5). 510(d)(1) and 515(b)(7)
SMCRA. Avoiding excessive
compaction is critical to the successful
reclamation of prime farmland. See 44
FR 15086.

Authority: 30 U.S.C. 510 (b) and (d).
515(b)(7).

4. 30 CFR 816.83(a) and 81 7.83(a).
These regulations are suspended to

the extent that they would preclude an
exemption from the underdrain
requirement for coal processing waste
banks where an operator demonstrated
that an alternative to the subdrainage
system required in this regulation would
ensure structural integrity of the
wastebank and protection of ground or
surface water quality.

Authority: 30 U.S.C. 515(b](13). 516(b](5).
5. 30 CFR 817.52(a)(1). The following

language is suspended: "on the recharge
capacity of reclaimed lands and..."

As stated in the preamble to the
proposed rules, underground mining
should not affect the structural integrity
of water bearing formations and thus no
special precautions are necessary to
protect recharge capacity. (43 FR 41780,
September 18,1978). For this reason the
Secretary determined that a

ierformance standard equivalent to 30
CFR 816.51 was unnecessary. With no
performance standard concerning
recharge capacity for underground
mines in the regulations, a monitoring
requirement becomes unnecessary.

Authority: 30 U.S.C. 515(b)(10) and
516(b)(9).

LEN Doc.79-71FledE 41--MM45=1
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 715, 717, 816, and 817

Surface Coal Mining and Reclamation
Operations Interim and Permanent
Regulatory Programs Sediment
Control Performance Standards

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior.

ACTION: Notice of intent to commence
rulemaking.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement issues a
notice of intent to commence rulemaking
to establish effluent limitations for total
suspended solids discharges from
surface coal mining and reclamation
operations during rainfall events and to
establish revised sedimentation pond
design criteria. OSM has granted, in
part, a petition to amend portions of 30
CFR Chapter VII, Subchapter K,
Sediment Control Performance
Standards for Surface Coal Mining and
Reclamation Operations, and seeks
public comment on what amendments, if
any, can be made to the Sections of the
regulations that have been suspended
pursuant to the notice in this issue of the
Federal Register.
DATES: Comments must be received by
January 30, 1980, at the office listed
below under "Address," by no later than
5:00 p.m.

Representatives of OSM will be
available to meet with interested
persons upon request between
December 31, 1979 and January 30, 1980.
ADDRESS: Written comments must be
mailed or hand-delivered to Office of
Surface Mining, U.S. Department of the
Interior, Room 135, South Building, 1951
Constitution Avenue NW., Washington,
D.C. 20240.

Summaries of meetings with
representatives of OSM will be prepared
and made available for public review in
Room 135 of the Interior South Building.
Comments received will also be
available for inspection at this address.
FOR FURTHER INFORMATION CONTACT:
Jose R. del Rio, Civil Engineer, Division
of Technical Services, Office of Surface
Mining, U.S. Department of the Interior,
South Building, 1951 Constitution
Avenue NW., Washington, D.C. 20240;
(202) 343-4022.
SUPPLEMENTARY INFORMATION: A
petition of September 21, 1979, to amend
OSM's sediment control performance
standards regulations was submitted to

OSM by the Joint National Coal
Association/American Mining Congress
(NCA/AMC) Committee on Surface
Mining Regulations. The petition was
published in the Federal Register (44 FR
60226--60228) on October 8, 1979, for
public consideration and comment, with
the request that comments specifically
address three issues:

1. Whether the EPA and OSM effluent
limits for total suspended solids should
be revised, and, if so, what alternatives
should be considered.

2. Whether OSM's design criteria for
sediment ponds should be revised and,
if so, what alternatives should be
considered.

3. Whether there are relevant
differences in the requirements of the
Clean Water Act and Surface Mining
Control and Reclamation Act that justify
the establishment of different
regulations for sediment control
between EPA and OSM.

As a result of the comments received,
and testimony presented at a public
hearing on October 30, 1979, OSM has
decided to grant the petition, in part, by
suspending the permanent program TSS
effluent limit rainfall exemption (30 CFR
816.42(b); 817.42(b)], and certain
sediment pond design criteria (30 CFR
816.46(b)-(d), (0, 817.42(b)-(d), (i)).
Corresponding provisions of the OSM
initial regulatory program are also bein
suspended or withdrawn. See 30 CFR
715.17(a)(1), (e), 717.17(a)(1), (e). As a
result of this action, amendments of the
affected regulations will be considered
to set effluent limitations during rainfall
events and to further define minimum
size and other criteria for sedimentation
ponds. The following portions of the
initial and permanent regulatory
programs may be revised as a result of
the rulemaking process being initiated:

Part 715--General Performance
Standards (Initial Regulatory Program)

§ 715.17(a) Water quality standards
and effluent limitations.

§ 715.17(e) Sediment control measures.
(Note: Section 715.17(e) was revised
on May 25, 1979, 44 FR 30631-30632,
pursuant to a decision by the D.C.
District Court In re: Surface Mining
Regulation Litigation, 452 F. Supp.
321 (D.D.C. 1978).These revised
rules were to become effective upon
approval by the Court. Approval
has not been received and, thus,
this Section is not now in effect.)

Part 717-Underground Mining General
Performance Standards (Initial
Regulatory Program)

§ 717.17(a) Water quality standards
and effluent limitations.

§ 717.17(e) Sendiment control
measures. (This paragraph Is also
not in effect for the same reason as
§ 714.17(e).)

Part 816-Permanent Program
Performance Standards-Surface
Mining Activities
§ 816.42 Hydrologic balance: Water

quality standards and effluent
limitations.

§ 816.46 Hydrologic balance:
Sedimentation ponds.

Part 817-Permanent Program
Performance Standards-Underground
Mining Activities
§ 817.42 Hydrologic balance: Water

quality standards and effluent
limitations.

§ 817.46 Hydrologic balance:
Sedimentation ponds. OSM does
not intend to modify the
sedimentation and pond design
criteria which relate to the safety of
the structure in §§ 715.17(a),
715.17(a)(2), 715.17(b}-(f),
715.17(e)(1), 715.17(c)(5)(e)(7),
715.17(e)(9)-(e)(22), 717.17(a),
717.17(a)(2), 717.17(b)-(f),
717.17(e)(1), 717.17(e)(5)-(e)(7),
717.17(e)(9(e)(22), 816.42(a),
816.42(c), 816.46(a), 816.40(c)-(g),
816.46(i)-(u), or 817.42(a), 817.42(c),
817.46(a), 817.46(c)-(g), and
817.46(i)-(u). OSM is obligated by
the Surface Mining Control and
Reclamation Act to assure that
structures and facilities used in
conjunction with surface coal
mining and reclamation operations
do not create a danger to the public
health and safety. Neither
comments received during the
review of the petition nor other
information presented to OSM
warrant modification of these
criteria.

Alternatives.-Some of the
alternatives that will be considered are
as follows:

1. OSM would re-adopt its present
regulations, including the rainfall
exemption under §§ 715.17(a)(1),
717.17(a)(1), 816.42(b), 817.42(b) and the
sedimentation pond design criteria
under § § 715.17(e), 717.17(e), 816.46, and
817.46.

2. OSM would re-adopt a modified
rainfall exemption under §§ 715.17(a)(1),
717.17(a)(1), 816.42(b), and 817.42(b),
either expanding or contracting the
rainfall frequency-level for award of an
exemption, but would re-adopt
§ § 715.17(e), 717.17(e), 816.46, and
817.46.

3. Sections 715.17(c)(1), 717.17(c)(1),
816.42(b), and 817.42(b) (rainfall
exemption) would be modified to reflect

......................................................... .................................. ...... m
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the conclusions by Skelly and Loy. The
subsections of § § 715.17(e), 717.17(e),
816.46, and 817.46 (sedimentation pond
standards] dealing with pond size and
sediment trapping efficiency may be
considered for change consistent with
those conclusions.

4. Sections 715.17(a)(1), 717.17(a)(1),
816.42(b), and 817.42(b) would be
revised to exempt any discharge from
meeting the discharge limits for TSS
during any precipitation event if the
facility is designed, constructed, and
maintained according to OSM
specifications. Under § § 715.17(e),
717.17(e), 816.46, and 817.46, all design
standards having to do with the size of
the ponds would be'considered for
change for steep slope mining only.

5. Sections 715.17(a)(1), 717.17(a)(1),
816.42(b), and 817.42(b) would be
retained as they existed prior to the
recent suspension/withdrawal. All
sections of §§ 715.17(e), 717.17(e), 816.46,
and 817.46 dealing with the size of the
pond and the efficiency of the structure
would be deleted. The requirement to.
install a pond would remain, but sizing
to meet effluent limitations would be left
to the operator and/or the regulatory
authority.

6. OSM would retain all Sections of
the regulations on sedimentation ponds
as they existed prior to the recent
suspension/withdrawal, except for
§§ 715.17(a)(1], 717.17(a)(1), 816.42(b),
and 817.42(b). These sections would be
deleted and replaced by new regulations
incorporating rainfall-level TSS effluent
limitations promulgated by EPA under
40 CFR 434.22, 434.25, 434.32,434.35,
434.42, and 434.45.

OSM requests that commenters
specifically address these alternatives
and any others that they may wish to
propose. The following factors, as well
as others, will be considered by OSM in
determining minimum pond size
requirements which may be proposed:

1. Detention time calculations.
2. Sediment yield, especially during

rainfall, and associated environmental
harm.

3. Pond design criteria to avoid short
circuiting.

4. Minimum flow criteria for a 10-year
24-hour precipitation event.

5. Type and design of dewatering
devices.

6. Advantages and disadvantages of a
wet versus a dry pond.

7. Regional and/or topographic
constraints and differences.

After considering comments
submitted and review of other pertinent
data, OSM intends to publish proposed
amendments to Subchapter Kin the
Federal Register about March 1, 1980. A
period for public comment will follow

that publication. AVAILABILITY OF
COPIES: Copies of 30 CFR Subchapter K
and the NCA/AMC petition and
additional information on the
sedimentation pond regulations are
available and may be obtained.at the
following offices:
OSM Headquarters, U.S. Department of the

Interior, South Bulldin& Room 135,1951
Constitution Avenue, NW. Washington,
D.C., 20240; (202) 343-4728.

OSM Region 1, First Floor, Thomas Hill
Building, 950 Kanawha Boulevard East,
Charleston. W. Va. 25301; (304) 342-8125.

OSM Region IL 530 Gay Street SW. Suite 500.
Knoxville, Tenn. 37901; (615) 637-8060.

OSM Region IIZ Federal Building and U.S.
Courthouse, 46 East Ohio Street.
Indianapolis, Ind. 46204; (317) 269-2609.

OSM Region IV. 818 Grant Avenue, Scarritt
Building, 5th Floor, Kansas City, Mo. 64106;
(913)753-2193.

OSM Region V, Brooks Towers, 1020 15th
Street, Denver. Colo, 80202; (303) 837-5511.
Dated. December 21,1979

Joan Davenport,
Assistant Secretary, Enegy and Minerals.
[R Do .17Fil-,dU-2345m)
B=UNG ODE 4310-OS-U
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DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

Amendment to Notice of Public
Hearing and Public Comment Period
on the Wyoming Permanent
Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
U.S. Department of the Interior.
ACTION: Amendment to Notice of
Hearing and Comment Period for Initial
Decision on Permanent Program
Submission.

SUMMARY: OSM is amending its
procedures for the public comment
period on the proposed Wyoming
regulatory program announced on
December 11, 1979 (44 FR No. 239, pages
71798-9). That announcement did not
provide the thirty-day notice of hearing
required in 30 CFR Part 732.12 (44 FR
15326-15327, March 13, 1979).
Consequently, OSM has determined that
it will extend the public comment period
until January 11, 1980, and if any party
asks in writing prior to January 7, 1980,
or verbally at the public hearing on
January 7,1980, the Regional Director
will afford the public an additional
public hearing at a time and place to be
announced.
ADDRESSES: Written objections should
be sent to Mr. Donald A. Crane,
Regional Director, Office of Surface
Mining, Department of the Interior,
Brooks Towers, Room 5010, 1020-15th
Street, Denver, Colorado 80202, or may
be hand delivered to the Regional
Director.

The public hearing will be held at the
Hitching Post Motel, located at
Interstate 25 in Cheyenne, Wyoming,
beginning at 9:00 a.m.
SUPPLEMENTARY INFORMATION: The
notice of public hearing and comment
period on the proposed Wyoming
regulatory program was not published
more than thirty days in advance of the
hearing as required by regulation.
Publication occurred on December 11,
1979 (44 FR 71798-9) for the hearing to
be held on January 7,1980. As a
consequence, the public may not be
afforded sufficient time to provide
comments. OSM proposes to remedy
this insufficiency by extending the
public comment period until January 11,
1980, and by holding an additional
public hearing if requested to do so. This
announcement is made in keeping with
OSM's commitment to public
participation as a vital component in
fulfilling the purposes of the Surface

Mining Control and Reclamation Act of
1977.

Dated: December 21, 1979.
Carl C. Close
Assistant Director, State andFederal
Programs, Office of Surface Mining
Reclamation andEnforcemenL
[FR Doc. 79-39801 Filed 12-28-79; 8:45 am]
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FEDERAL RESERVE SYSTEM
Privacy Act of 1974

Systems of Records-Annual Publication

This document fulfills the requirements of the Privacy Act of 1974
(5 U.S.C. § 552a(e)(4)) for federal agencies to publish notice annual-
ly of systems of records they maintain. A complete compilation of
systems of records maintained by the Board of Governors of the
Federal Reserve System was published on September 22, 1977 (42
FR 48142) and a notice of incorporation by reference of the 1977
systems of records, which had continued in effect unchanged, was
published on September 14, 1978. (43 FR 41164).

One new system of records has been added since that time:
BGFRS-18, FRB-Changes in Bank Control Records. Notice of this
new system of records was published on February 8, 1979 (44 FR
8017).

This document includes a complete publication of notices pub-
lished on September 22, 1977, September 14, 1978 and February 8,
1979. Only minor technical changes have been made, reflecting
changes in equipment used to store records or in system managers
titles or addresses.

For further information, contact Mary Ellen A. Brown, Senior
Counsel, Legal Division, Board of Governors of the Federal Reserve
System, Constitution Avenue at 20th Street, N.W., Washington, D.C.
20530; (202) 452-3608.

Board of Governors of the Federal Reserve System, December 20,
1979.

Theodore E. Allison,
Secretary of the Board.

TABLE OF CONTENTS
Recruiting and Placement Records.
Personnel Background Investigation Reports.
Medical Records.
General Personnel Records.
EEO Discrimination Complaint File.
Adverse Information and Action, Disciplinary, Outside Business

Activity and Financial Responsibility Records.
Payroll.
Leave Records.
Consultant File.
General File on Board Members.
Official General Files.
Biographical File of Federal Reserve Personnel.
General File of Examiners and Assistant Examiners at Federal

Reserve Banks.
General File of Federal Reserve Bank and Branch Directors.
General Files of Federal Reserve Agents, Alternates and Repre-

sentatives at Federal Reserve Banks.
Regulation G Reports.
Municipal Securities Principal and Municipal Securities Repre-

sentative Records.
Changes in Bank Control Records.

BGFRS-1
System name: FRB-Recruiting and Placement Records

System location:
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Persons who have
applied for employment with or are employed by the Federal Re-
serve Board.

Categories of records in the system: These records may contain
information relating to the education, training, employment history
and earnings, appraisal of past performance, convictions for offenses
against the law; results of tests, appraisal of potential, honors, awards
of fellowships; military service; veteran status, school transcripts,
work samples; birth date; social security number; shipping authoriza-
tions; travel vouchers, offer letters and correspondence, reference
checks, and home address of persons who have applied for Board
employment or are employed by the Federal Reserve Board.

Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Information in these
records may be used:

a. To refer applicants for purposes of consideration for placement
in positions for which an applicant has applied and is qualified. This
includes various government organizations.

b. To refer current Board employees for consideration for reassign-
ment and promotion within the Board.

c. As a data source for management information for production of
summary descriptive statistics and analytical studies in support of the
function for which the records are collected and maintained, or for
related personnel management functions or manpower studies; may
also be utilized to respond to general requests for statistical informa-
tion (without personal identification of individuals) under the Free-
dom of Information Act or to locate specific individuals for person-
nel research of other personnel management functions.

d. To refer, where there is an indication of a violation or potential
violation of law, whether civil, criminal or regulatory in nature, to
the appropriate agency, whether federal, state or local, charged with
the responsibility of investigating or prosecuting such violation or
with enforcing or implementing the statute, or rule, regulation or
order issued pursuant thereto.

e. To request information from a Federal, state or local agency
maintaining civil, criminal, or other relevant enforcement or other
pertinent information, such as licenses, if necessary to obtain relevant
information to an agency decision concerning the hiring or retention
of an employee, the issuance of a security clearance, the letting of a
contract, or the issuance of a license, grant or other benefit.

f. To provide information or disclose to a Federal Agency, or any
other employer or prospective employer in response to its request, in
connection with the hiring or retention of an employee, the letting of
a contract, or issuance of a license, grant or other benefit by the
requesting agency to the extent that the information is relevant and
necessary to the requesting agency's decision on that matter.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Records are maintained on magnetic tapes, punched cards,
microfilm, cards, lists, forms, and in folders.

Retrievability: Records are indexed by name, combination of birth
date, social security account number, and applicable identification
number.

Safeguards: Access to and use of these records are limited to those
persons whose official duties require such access.

Retention and disposal:
a. Files of eligibles Retained for a minimum of one year after date

of determination that no suitable position exists currently.
b. Index cards. Destroyed when no longer needed.
c. Cancelled and ineligible applications. Same as "a" above.
d. Inquiries and replies regarding availability for appointment.
System manager(s) and address:

Director of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Individuals should provide name, date of
birth, Social Security Number, identification number (if known), ap-
proximate date of record, and type of position with which concerned
to the System Manager, address above.

Record access procedures: Individuals should provide name, date of
birth, Social Security Number, identification number (if known), ap-
proximate date of record, and type of position with which concerned
to the System Manager, address above.

Record source categories: Information in this system of records
either comes from the individual to whom it applies or is derived
from information he or she supplies, except reports from medical
personnel on physical qualifications; and statements supplied by refer-
ences.

Systems exempted from certain provisions of the act: Pursuant to
subsections (k)(2) and (k)(5) of the Privacy Act and the Board's
regulation relating thereto (12 CFR 261a), certain portions of this
system of records may be exempted from certain provisions of the
Act where: (1) such portions represent investigatory material com-
piled for law enforcement purposes, or (2) such portions represent
investigatory material compiled solely for the purpose of determining
suitability, eligibility, or qualifications for Board employment to the
extent that disclosure of such portions would reveal the identity of a
source who furnished information under a promise of confidentiality.

BGFRS-2
System name: FRB Personnel Background Investigation Reports

System location:
Board of Governors

MUNINNUM
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Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Current and former
applicants for employment by the Board of Governors; Federal Re-
serve System employees considered for access to classified informa-
tion or restricted areas; and/or security determinations as contrac-
tors, employees of contractors, experts, instructors, and consultants to
the Board. Individuals who are neither applicants nor employees of
the Board but are or were involved in Board programs under a
cooperative assignment or similar agreement; individuals who are
neither applicants nor employees of the Board but are or were
involved in matters related to the operation of the Board.

Categories of records in the system: These records may contain
investigative information regarding an individual's character, finan-
cial responsibility, conduct, behavior, arrests and convictions for any
violations against the law;, reports of interviews with former supervi-
sors, co-workers, associates, educators, etc.; reports about the qualifi-
cations of an individual for a specific position; reports of inquiries
with law enforcement agencies; former employers; educational insti-
tutions attended, and other information developed from the above.
I Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: The contents of these
records may be disclosed to and used as follows:

a. To assist in determining the suitability for access to classified
information.

b. To designated officers and employees of other. agencies and
departments of the Federal Government, and the District of Colum-
bia Government, having an interest in the individual for employment
purposes, in connection with performance of a service to the Federal
Government, under a contract or other agreement, including a secu-
rity clearance or access determination, and a need to evaluate qualifi-
cations, suitability, and loyalty to the United States Government.

c. To the intelligence agencies of the Department of Defense,
National Security Agency, Central Intelligence Agency, and the
Federal Bureau of Investigation for use in intelligence activities.

d. To any source from which information is requested by the
Board in the course of an investigation, to the extent necessary to
identify the individual, inform the source of the nature and purpose
of the investigation and to identify the type of information requested.

e. In the event of an indication of any violation or potential
violation of the law, whether civil, criminal, or regulatory in nature,
and whether arising by statute or by regulation, rule or order issued
pursuant thereto, the relevant records in the system of records may
be referred, as a routine use, to the appropriate agency, whether
Federal, State, or local charged with the responsibility of investigat-
ing or prosecuting such violation or charged with enforcing or im-
plementing the statute, or rule, regulation or order issued pursuant
thereto; such referral shall also include, and be deemed to authorize
any and all appropriate and necessary uses of such records in a court
of law and before an administrative board or hearing.

f. As a data source for management information for production of
descriptive statistics and analytical studies in support of the function
for which the records are collected and maintained, or for related
personnel management functions or manpower studies; may also be
utilized to respond to general requests for statistical information
(without personal identification of individuals) under the Freedom of
Information Act or to locate specific individuals for personnel re-
search or other personnel management functions.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Files are maintained in folders and index cards in steel file
cabinets with manipulation proof combination lock.

Retrievability. Records are indexed by name in alphabetical order.
Safeguards: Access to and use of these records are limited to those

persons whose official duties require access and who have appropri-
ate security clearance.

Retention and disposah The indexing cards are retained indefinitely,
while the reports of investigation are returned to the originating
agency after separation of employment.

System manager(s) and address:
Chief of Security
Division of Support Services
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: An individual may inquire as to whether or
not the system contains a record pertaining to him or to her by
addressing a written request to:

Director of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

The request should include the full name and date and place of
birth of the individual, and any available information regarding the
type of record involved, and the category of individual under which
the inquirer feels he or she fits.

Record access procedures: In response to a written request by an
individual to determine whether or not the system contains a record
pertaining to him or to her, the Director will set forth the procedure
for gaining access to the record. If the individual desires to contest
the contents of a record, he or she may do so by writing to the:.

Director of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Record source categories: Information contained in the system is
obtained from the following:

I. Applications and other personnel and security forms furnished
by the individual.

2. Investigative material furnished by other Federal agencies. No-
tices of personnel actions furnished by other Federal agencies.

3. By personal investigation or written inquiry from sources such
as:

Employers
Schools
References
Neighbors
Associates
Police Departments
Courts
Credit Bureau
Medical Records
Probation Officials
Prison Officials

4. Newspapers, magazines, periodicals, and other publications.
5. Published hearings of Congressional Committees.
Systems exempted from certain provisions of the act- Pursuant to

subsections (kX2) and (k) of the Privacy Act and the-Board's
regulation relating thereto (12 CFR 261a), certain portions of this
system of records may be exempted from certain provisions of the
Act where: (1) such portions represent investigatory material com-
piled for law enforcement purposes, or (2) such portions represent
ivestigatory material compiled solely for the purpose of determining
suitability, eligibility, or qualifications for Board employment to the
extent that disclosure of such portions would reveal the identity of a
source who furnished information under a promise of confidentiality.

BGFRS-3
System name: FRB-Medical Records

System location:
Board of Governors
Federal Reserve System
20th and Constitution. N.W.
Washington, D.C. 20551

Categories of ndividuals covered by the system: 1. Applicants who
have been medically examined for Board employment.

2. Applicants for disability retirement under the Civil Service Re-
tirement Law or Federal Reserve System Retirement Plan.

3. Current and former Federal Reserve Board employees.
Categories of records In the system: 1. Information relating to an

individual's medical qualifications to hold a position with the Board.
2. Medical information relating to an individual's capability (physi-

cal and mental) to satisfactorily perform the duties of the position he
or she holds or held.

3. Information relating to an employee's participation in an cccupa-
tional health services program.

4. Information relating to pre-employment or periodic medical
examinations to assure that the incumbent is qualified (physically and
mentally) to satisfactorily perform the duties of the position.

5. Information attesting to an annuitant's state of health as required
for "insurable interest" survivor annuity election.

6. Information relating to handicaps
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7. Information relating to employee participation in the Federal
Civilian Employee Alcoholism and Drug Abuse Programs.

Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: 1. Information in these
records is used to:

a. determine veteran disability status
b. support applications for Disability Retirement
c. support "insurable interest" survivor annuity elections
d. determine suitability for employment or continued employment
e. assist in medical counseling
2. Information in these records may be provided to officials of

other Federal agencies responsible for Federal benefit programs ad-
ministered by:

a. Office of Workmen Compensation Programs
b. Retired Military Pay Centers
c. Veterans Administration
d. Social Security Administration
e. Specific private contractors engaged in providing benefits under

Federal contracts.
f. Civil Service Commission.
3. Information in these records is used:
a. to refer, where there is an indication of a violation or potential

violation of law, whether civil, criminal or regulatory in nature, to
the appropriate agency, whether Federal, state, or local charged with
the responsibility of investigating or prosecuting such violation or
charged with enforcing or implementing the statute or rule, regula-
tion or order issued pursuant thereto.

b. to request information from a Federal, state or local agency
maintaining civil, criminal or other relevant enforcement or other
pertinent information, such as a license, if necessary to obtain rele-
vant information to the Board's decision concerning the hiring or
retention of an employee, the issuance of a security clearance, the
letting of a contract or the issuance of a grant or other benefit.

c. to provide information or disclose to a Federal agency, in
response to its request, in connection with the hiring or retention of
an employee, the letting of a contract or issuance of a license, grant
or other benefit by the requesting agency to the extent that the
information is relevant and necessary to the requesting agency's deci-
sion on the matter.

d. as a data source for management information for production ofdescriptive statistics and analytical studies in support of the function
for which the records are collected and maintained, or for related
personnel management functions or manpower studies; may also be
utilized to respond to general requests for information (without per-
sonal identification of individuals) under the Freedom of Information
Act or to locate specific individuals for personnel research or other
personnel management functions.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the systemn

Storage: Records are in folders.
Retrievaility:. Records are indexed by name, social security

number, identification number, date of birth and/or claim number.
Safeguards: Access to and use of these records are limited to those

persons whose official duties require such access. Records are storedin lockabl metal containers.

Retention and disposan
a. Medical certificates and other medical records of examination

used to determine an employee's fitess for a job 6 years after
separation

b. Miscellaneous medical records, correspondence dispensary rec-
ords and similar papers, 6 months after separation

c. Applicant's medical records, 6 years after separation
d. Disability retirement medical fldes, 6 years after separation
System manager(s) and address:

Director of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Individuals requesting information about
this system of records should provide their full name, date of birth,
social security number, name of office or division in which currentlyor formerly employed, and annuity account number, if any has been
assigned, to the System Manager, address above.

Record access procedures:. Individuals requesting information about
this system of records should provide their full name, date of birth,
social security number, name of office or division in which currently

or formerly employed, and annuity account number, if any has been
assigned, to the System Manager, address above.

Record source categories:
1. The individual to whom the record pertains.
2. Personal physicians.
3. Medical institutions.
4. Official records of other Federal agencies.
5. Federal Reserve Board Official Personnel Records.
6. Federal Reserve System Personnel Management Records

Systems.
Systems exempted from certain provisions of the act: None; howev-

er, see special procedures provided at 12 CFR 261a.6.

BGFRS-4
System name: FRB-General Personnel Records

System location:
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Current and former
employees of and consultants to the Federal Reserve Board and the
surviving spouses, and children of former Board employees, If any.

Categories of records in the system: This system of records consists
of a variety of documents relating to personnel actions of the Board
and its determinations made about an individual for, and during the
course of his employment by the Board. These records may contain
information about employees and former employees relating to em-
ployment, placement, personnel actions, performance considerations
and evaluations; training and development activities and plans, back-
ground investigations; reference checks; salary history and other per-
sonnel matters. It also includes minority group designator; records
relating to benefits and designation of beneficiary; emergency con-
tact, documentation supporting, personnel actions or decisions made
about an individual; awards; employee parking and other information
relating to the status of the individual either while considered for
employment or while employed by the Board.

Authority for maintenance of the system: Sections 10 and 11 of the
Federal Reserve Act (12 U.S.C. Sec. 221 et seq.)

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Information in these
records is used:

a. For purposes of review in connection with appointments, trans-
fers, promotions, reassignments, training and development needs, ad-
verse actions, disciplinary actions, and determination of qualifications
of an individual, and in assisting the individual in locating other
employment.

b. For purposes of making a decision when a Board employee or
former Board employee is questioning the validity of a specific docu-
ment in the individual's record.

c. By the courts to render a decision.
d. To provide information to a prospective employer of a current

or former Board employee.
e. To provide data for the automated Personnel records.
f. To provide information to a Federal agency, or any other

employer or prospective employer, in response to its request in
connection with the hiring or retention of an employee, the letting of
a contract, or issuance of a license, grant, or other benefit by the
requesting agency, to the extent that the information is relevant and
necessary to the requesting agency's decision on the matter.

g. To request information from a Federal, state or local agency
maintaining civil, criminal, or other relevant enforcement or other
pertinent information, such as licenses, if necessary to obtain relevant
information or other pertinent information to a Board decision con-
cerning the hiring or retention of an employee, the issuance of a
security clearance, the letting of contract, or the issuance of a grant
or other benefit.

h. To refer, where there is an indication of a violation or potential
violation of law, whether civil, criminal or regulatory in nature, to
the appropriate agency, whether Federal, state, or local, char&ed
with the responsibility of investigating or prosecuting such violation
or charged with enforcing or implementing the statute, or rule,
regulation, or order issued pursuant thereto.

i. As a data source of management information for production of
statistical and analytical studies and reports in support of the function
for which the records are collected and maintained, or for related
personnel management functions or manpower studies; may also be
utilized to respond to general requests for statistical information
(without personal identification of individuals) under the Freedom of
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Information Act or to locate specific individuals for personnel re-
search or other personnel management functions.

j. Determine eligibility for coverage, benefits due, and payment of
benefits under the various benefits programs available to the Board
and its staff.

k. Transfer information necessary to support a claim for benefits
under the various benefit programs in operation at the Federal Re-
serve Board.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Records are maintainetd in file folders, magnetic tape, disc,
punched cards, index cards and microfilm.

Retrievabity Records are indexed by any combination of name,
date of birth, Social Security Number, or identification number.

Safeguards: Records are located in lockable metal file cabinets or ia
metal file cabinets in secured rooms with access limited to those
whose official duties require it.

Retention and disposal: The General Personnel Record is retained
until five years after death or an individual achieves age 75 where he
or she does not separate employment by retirement.

System manager(s) and address: For current and former Federal
Reserve Board employees:

Director of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Inquiries, including name, date of birth, and
Social Security Number should be addressed to the System Manager,
address above.

Record access procedures: Current and former Federal Reserve
Board employees who wish to gain access to or contest their records
should contact the System Manager, address above. Former Board
employees should direct such a request in writing, including their
name, date of birth, and Social Security Number.

Record source categories: Information in this system of records
comes from the individual to whom it applies or is derived from the
information the individual supplied, except information provided by
Board officials. Information is also obtained from the following
sources for administration of the benefits portion of the system:

1. CSC Personnel Management Records System
2. Personnel records of other Government agencies
3. Personnel Records of Federal Reserve Banks

Systems exempted from certain provisions of the act: Pursuant to
subsections (kX2) and (k)(5) of the Privacy Act and the Board's
regulation relating thereto (12 CFR 261a), certain portions of this
system of records may be exempted from certain provisions of the
Act where: (1) such portions represent investigatory material com-
piled for law enforcement purposes, or (2) such portions represent
investigatory material compiled solely for the purpose of determining
suitability, eligibility, or qualifications for Board employment to the
extent that disclosure of such portions would reveal the identity of a
source who furnished information under a promise of confidentiality.

BGFRS-5
System name: FRB-EEO Discrimination Complaint File

System locatiom
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Applicants for
Board employment, current and former Board employees, and annu-
itants who file a complaint of discrimination or appeal a determina-
tion made by an official of the Board relating to equal employment
opportunities.

Categories of records in the system:-This system of records contains
information or documents relating to a complaint, the decision or
determination made by the Board affecting an individual under the
Board's EEO regulations and procedures. The records consist of the
initial complaint or appeal letters or notices to the individual, record
of hearings when conducted, materials placed into the record to
support the decision or determination, affidavits or statements, testi-
monies of witnesses, investigative reports, instructions to the Board
and/or individual about action to be taken to comply with decisions,
and related correspondence, opinions and recommendations.

Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. Sec 221 et seq.).

Routine uses of records maintained In the system, inclnding catego-
ries of users and the purposes of such uses: The information in the
records may be used:

a. To respond to a request from a Member of Congress regarding
the status of an appeal, complaint or grievance.

b. To provide information to the public on the decision of an
appeal, complaint, or grievance required by the Freedom of Informa-
tion Act.

c. To respond to a Court subpoena and or to refer to a District
court in connection with a civil suit.

d. To adjudicate an appeal, complaint, or grievance.
e. As a data source for management information for production of

summary descriptive statistics and analytical studies in support of the
function for which the records are collected and maintained, or for
related personnel management functions or manpower studies; may
also be utilized to respond to general reguests for statistical informa-
tion (without personal identification of individuals) under the Free-
dom of Information Act or to locate specific individuals for person-
nel research or other personnel management functions.

E To refer, where there is an indication of a violation or potential
violation of law, whether civil, or regulatory in nature, to the appro-
priate agency, whether Federal, state, or local, charged with the
responsibility of investigating or prosecuting such violation or
charged with enforcing or implementing the statute, rule, regulation
or order issued pursuant thereto.

g. To provide information or disclose to a Federal agency, in
response to its request, in connection with the hiring or retention of
an employee, the letting of a contract, or issuance of a license, grant,
or other benefit by the requesting agency to the extent that the
information is relevant and necessary to the requesting agency's deci-
sion on that matter.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records In the system:

Storage: These records are maintained in file folders, binders, and
index cards.

Retemvability: These records are indexed by the names of the
individuals on whom they are maintained.

Safeguards: Access to and use of these records are limited to those
persons whose official duties require such access. Personnel screening
is employed to prevent unauthorized disclosure.

Retention and disposal: The records are maintained indefinitely.
System manager(s) and address:

Director of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Individuals who have filed appeals or griev-
ances are aware of that fact and have been provided a copy of the
records. They may, however, contact the System Manager, address
above. Individuals should provide their name, date of birth, and the
approximate date of employment or application, and the kind of
action taken by the Board when making inquiries about records.

Record access procedures: Individuals who have appealed or fled a
grievance about a decision or determination made by the Board or
about conditions existing in the Board already have been provided a
copy of the records. However, to gain access or contest the records
in this system, individuals should contact the System Manager, ad-
dress above. Individuals should provide their name, date of birth,
approximate date of employment or application, and the kind of
action taken by the Board when requesting access to, or contest of
records.

Record source eategories:
a. Individual to whom the record pertains
b. Board employees
c. Affidavits or statements from employee
d. Testimonies of witnesses
e. Official document relating to the appeal, grievance, or

complaints
£ Correspondence from specific organization or persons

Systems exempted from certain provisions of the act Pursuant to
subsection (kX2) of the Privacy Act and the Board's regulations
relating thereto (12 CFR 261a), certain portions of this system of
records may be exempted from certain provisions of the Act where
such portions represent investigatory material compiled for law en-
forcement purposes.

BGFRS-6
System name: FRB-Adverse Information and Action, Disciplinary,

Outside Business Activity and Financial Responsibility Records.
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System location:
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Current and former
Board employees, (including special employees) and annuitants who
are involved in an Adverse Action; Board officials providing annual
financial responsibility statements; employees who suffer a withhold-
ing of a Progress Step Increase; employees who file an Outside
Business Activity application; and those employees who have credi-
tors contacting the Board relative to credit problems.

Categories of records in the system: This system of records may
contain information or documents relating to a determination made
by the Board affecting an individual. The records consist of the
letters or notices to the individual, record of hearings when conduct-
ed, materials placed into the record to support the decision or deter-
mination, affidavits or statements, testimomes of witnesses, investiga-
tive reports, and related correspondence, opinions and recommenda-
tions. Also, copies of Financial Responsibility Statements and Outside
Business Interest applications filed by the employee; and letters from
creditors.

Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: The information in the
records may be used:

a. To respond to a request from a Member of Congress regarding
the status of an appeal, complaint or grievance.

b. To provide information to the public on the decision of an
appeal, complaint, or grievance required by the Freedom of Informa-
tion Act.

c. To respond to a court subpoena and/or to refer to a District
court in connection with a civil suit.

d. To adjudicate an appeal, complaint, or grievance.
e. As a data source for management information for production of

descriptive statistics and analytical studies in support of the function
for which the records are collected and maintained, or for related
personnel management functions or manpower studies; may also be
utilized to respond to general requests for statistical information
(without personal identification of individuals) under the Freedom of
Information Act or to locate specific individuals for personnel man-
agement functions.

f. To refer, where there is an indication of a violation or potential
violation of law, whether civil, criminal or regulatory in nature, to
the appropriate agency, whether Federal, state, or local, charged
with the responsibility of investigating or prosecuting such violation
or charged with enforcing or implementing the statute, rule, regula-
tion or order issued pursuant thereto.

g. To request information from a Federal, state or local agency
maintaining civil, criminal, or other relevant enforcement or other
pertinent information, such as licenses, if necessary to obtain relevant
information to a Board decision concerning the hiring or retention of
an employee, the issuance of a security clearance, the letting of a
contract, or the issuance of a grant or other benefit.

h. To provide information or disclose to a Federal agency, in
response to its request, in connection with the hiring or retention of
an employee, the letting of a contract, or issuance of a license, grant
or other benefit by the requesting agency to the extent that the
information is relevant and necessary to the requesting agency's deci-
sion on that matter.

i. To identify or determine conflict of interest situations or poten-
tial conflict of interest.

j. To advise an employee of potential problems.
k. To administer various aspects of established personnel manage-

ment programs.
Storage: These records are maintained in file folders, binders, index

cards, magnetic tape and disk.
Retrievability: These records are indexed by the names of the

individuals on whom they are maintained.
Safeguards: Access to and use of these records are limited to those

persons whose official duties require such access. Personnel screening
is employed to prevent unauthorized disclosure.

Retention and disposal: The records are maintained indefinitely
after cessation of employment unless deemed unnecessary, and thus
destroyed.

System manager(s) and address:
Director of Personnel
Board of Governors
Federal Reserve System

20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Individuals should provide name, date of
birth, Social Security Number, identification number (if known), ap-
proximate date of record, and type of situation with which con-
cerned to the System Manager, address above.

Record access procedures: Individuals should provide name, date of
birth, Social Security Number, identification number (if known), ap-
proximate date of record, and type of situation with which con-
cerned to the System Manager, address above.

Record source categories:
a. Individual to whom the record pertains
b. Board officials
c. Affidavits or statements from employees
d. Testimonies of witnesses
e. Official documents relating to an action, appeal, grievance, or

complaints.
f. Correspondence from specific organizations or persons.
Systems exempted from certain provisions of the act: None.

BGFRS-7
System name: FRB-Payroll

System location:
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Past and present
employees and members of the Board.

Categories of records in the system: Varied payroll records includ-
ing payment vouchers, comprehensive listing of employees, requests
for deductions, tax forms, W-2 forms, overtime requests, leave data,
workmen's compensation data.

Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Used in the preparation of
Board payroll, as input to several management reports and, from time
to time, input to other contributing programs and as input to Board
studies, analyses, and reports.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: On tape, disk, punched cards, index cards, folders and
document files.

Retrievability: Filed by name, social security number, and employ-
ee number.

Safeguards: Access is restricted to authorized personnel only. Rec-
ords are stored in cabinets and a safe. Access to computer records.

Retention and disposal: Various: minimum of one year from date of
annual audit; maximum of indefinite.

System manager(s) and address:.
Director of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Current and former employees who wish to
gain access or contest their records should contact System Manager,
address above. Individuals should provide name, date of birth, social
security number, and identification number (if known).

Record access procedures: Current and former employees who wish
to gain access or contest their records should contact System Man-
ager, address above. Individuals should provide name, date of birth,
social security number, identification number (if known).

Record source categories: Internal personnel forms, Federal, state,
and local tax forms, employee authorizations and directive forms,
insurance forms, leave and overtime reports, Federal and state gar-
nishment forms.

Systems exempted from certain provisions of the act: None.

BGFRS-8
System name: FRB-Leave Records

System location:
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551
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Categories of individuals covered by the system: Present employees,
former employees for a period of three years following their separa-
tion from the Board.

Categories of records In the system: Contains timekeeper records,
leave cards, payroll notifications, supporting memorandum, periodic
leave statements, and creditable service documentation.

Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. sec 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the pumoses of such uses: Used as a data source for
management information and payment of leave, for production of
statistics and analytical studies in support of the function for which
records are collected and maintained or for related personnel man-
agement functions and manpower studies.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Punched card, tape, disk, index card, folder, and print out.
Retrievability. Filed by date, but may be filed by name or identify-

ing number.
Safeguards: Stored in locked metal file cabinets, other records

stored in secured limited access computer facilities.
Retention and disposah: Detailed information destroyed after two

years. Summary data is a part of permanent official personnel file.
System manager(s) and address:

Division of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Individuals wishing to know whether infor-
mation about them is maintained in this system of records should
address inquiries to the System Manager above. Former Board em-
ployees should direct such a request in writing, including their name,
date of birth, and Social Security number.

Record access procedures: Individuals wishing to gain access or
contest their records should contact the System Manager, address
above. Former Board employees should direct such a request in
writing, including their name, date of birth, and Social Security
Number.

Record source categories: Records, files and forms of the Board,
information provided by the employee and previous Federal Govern-
ment employers.

Systems exempted from certain provisions of the act: None.

BGFRS-9
System name: FRB-Consultant File

System locatiom
Board of Governors
Federal Reserve System
20th-and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Individuals provid-
ing consulting services to the Board in accordance with a formal
agreement.

Categories of records in the system: Documents, letters, memoran-
dum of understanding relating to agreement, rates of pay, payment,
records, vouchers, invoices, and selection; negotiation, implementa.
tion, scope and performance of work. Additional information may be
found on reemployed annuitants in the FRB-General Personnel Rec-
ords.

Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. Sec 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Routine uses include, but
are not restricted to, selection, monitoring, evaluation and control,
audit and analysis, routine management activity, and statistical use
without individual indentification; verification and confrmation; and
referral when used as a basis for prospective employment by other
than the Board, to provide information or disclose to a Federal
agency, or any other employer or prospective employer, in response
to its request, in connection with the hiring or retention of an
employee, the letting of a contract, or issuance of a license, grant, or
other benefit by the requesting agency, to the extent that the infor-
mation is relevant and necessary to the requesting agency's decision
on the matter.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Folder, punched card, tape, disk and index card.

RetrievaiIlity. Fie by name, and cross index by voucher number
and date, or identifying number.

Safeguards: Stored in secured area.
Retention and disposal: Indefinite.
System manager(s) and address:

Director of Personnel
Bo rd of Governors
Federal Reserve System
20th and Constitution, NAV.
Washington, D.C. 20551

Notification procedure: Individuals who have filed appeals or griev-
ances are aware of that fact and have been provided a copy of the
records. They may, however, contact the System Manager, address
above. Individuals should provide their name, date of birth, and the
approximate date of employment or application, and the kind of
action taken by the Board when making inquiries about records.

Record access procedures: Individuals who have appealed or filed a
grievance about a decision or determination made by the Board or
about conditions existing in the Board already have been provided a
copy of the records. However, to gain access or contest the records
in this system, individuals should contact the System Manager, ad-
dress above. Individuals should provide their name, date of birth,
approximate date of employment or application, and the kind of
action taken by the Board when requesting access to, or contest of
records.

Record source categories: Information in this system of records is
obtained from the individual to whom it applies or is derived from
information supplied by the individual, except information provided
by Board staff, and for reemployed annuitants where the inactive
General Personnel File is activated.

Systems exempted from certain provisions of the act- Pursuant to
subsections (k)(2) and (k)(5) of the Privacy Act and the Board's
regulation relating thereto (12 CFR 261a), certain portions of this
system of records may be exempted from certain provisions of the
Act where: (I) such portions represent investigatory material com-
piled for law enforcement purposes, or (2) such portions represent
mvesti.atory material compiled solely for the purpose of determining
suitability, eligibility, or qualifications for Board employment to the
extent that disclosure of such portions would reveal the identity of a
source who furnished information under a promise of confidentiality.

BGFRS-10
System name: FRB-General File on Board Members

System location:
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Past and present
members of the Board of Governors.

Categories of records In the system: Biographies of past and present
members of the Board, oaths of office, and miscelaneous correspond-
ence relating to such Governors.

Authority for maintenance of the system: Se tion 10 of the Federal
Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, Including catego-
ries of users and the puposzs of such uses: Used for background
information to determine qualifications for appointment, reappoint-
ments, for compiling information for news releases and other publica-
tions, and for recording correspondence concerning the Governors.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records In the sstem:

Storage: Paper records.
Retrievability: Indexed by name.
Safeguards: Locked in Supreme power file. Access limited to

Board staff on a restricted basis.
Retention and disposal: Indefinite.
System manager(s) and address:

Secretary of the Board
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Same as System Manager, address above.
Record access procedures: Same as System Manager, address above.
Record source categories: Generated by individuals (12 CFR. 261a)

incoming correspondence and staff response thereto.
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Systems exempted from certain provisions of the act: Pursuant to
subsection (k)(5) of the Privacy Act and the Board's regulations
relating thereto (12 CFR 261a), certain portions of this system of
records may be exempted from certain provisions of the Act where
such portions represent investigatory material compiled solely for the
purpose of determining suitability, eligibility, or qualifications for
Board employment to the extent that disclosure of such portions
would reveal the identity of a source who furnished information
under a promise of confidentiality.

BGFRS-11
System name: FRB-Official General Files

System location:
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Correspondents
with the Board and System Personnel.

Categories of records in the system: Incoming and outgoing corre-
spondence concerning Board business. Records relating to System
Personnel in official capacities such as instructors, consultants, and
Board representatives to various committees, conferences, etc.

Authority for maintenance of the system: Sections 10 and 11 of the
Federal Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Used for reference pur-
poses in preparing responses to inquiries from the public and used in
recording official duties of System Personnel.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Paper records.
Retrievability: Indexed by name.
Safeguards: Locked in Supreme power file. Access limited to

Board staff on a restricted basis.
Retention and disposal: Indefinite.
System manager(s) and address:

Secretary of the Board
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: System Manager, address above.
Record access procedures: System Manager, address above.
Record source categories: Generated by individuals incoming corre-

spondence and staff response thereto.
Systems exempted from certain provisions of the act: Pursuant to

subsection (k)(5) of the Privacy Act and the Board's regulations
relating thereto (12 CFR 261a), certain portions of this system of
records may be exempted from certain provisions of the Act where
such portions represent investigatory material compiled solely for the
purpose of determining suitability, eligibility, or qualifications for
Board employment to the extent that disclosure of such portions
would reveal the identity of a source who furnished information
under a promise of confidentiality.

BGFRS--12
System name: FRB-Biographical File of Federal Reserve Personnel

System location:
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Current and former
Federal Reserve System officers, and their staff.

Categories of records in the system: This system consists of a
variety of records relating to personnel actions and determinations
made about an individual while employed in the Federal Reserve
System. These records contain information about an individual relat-
ing to birth date; education; veteran status; tenure; handicap; past and
present salaries, grades, and position titles; personnel actions, includ-
ing but not limited to, appointment, reassignment, demotion, detail,
promotion, transfer, and separation; photograph, awards; and other
information relating to the status of the individual.

Authority for maintenance of the system: Sections 4, 11 and 22 of
the Federal Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Information in these
records may be used:

a. By Federal Reserve System officials for purposes of review in
connection with appointments, transfers, promotion, reassignments,
adverse actions, disciplinary actions, and determination of qualifica-
tions of an individual.

b. By the Board of Governors for purposes of making a decision
when a listed employee or former listed employee is questioning the
validity of a specific document in the individual's record.

c. By the courts to render a decision when the Board has refused
to release to current or former System employee a record under the
Freedom of Information Act.

d. To publish name and title data for the Directory of officers of
Federal Reserve Banks.

e. To provide reports to Congress, agencies, and the public on
characteristics of the System work force.

f. To refer, where there is an indication of a violation or potential
violation of law, whether civil, criminal, or regulatory in nature, to
the appropriate agency, whether Federal, state, or local, charcd
with the responsibility of investigating or prosecuting such violation
or charged with enforcing or implementing the statute, rule, regula-
tion, or order issued pursuant thereto.

g. As a data source for management information for production of
summary descriptive statistics and analytical studies in support of the
function for which the records are collected and maintained, or for
related personnel management functions or manpower studies; may
also be utilized to respond to general requests for information (with-
out personal identification of individuals) under the Freedom of In-
formation Act or to locate specific individuals for personnel research
or other personnel management functions.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Records are maintained in file folders, magnetic tape,
punched cards and disk.

Retrievability: Records are indexed by combination of name or
identification number.

Safeguards: Records are located in lockable metal file cabinets or in
metal file cabinets in secured rooms with access limited to those
whose official duties require access.

Retention and disposal: Retained indefinitely.
System manager(s) and address:

Director of Personnel
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Inquiries, including name, date of birth, and
Social Security Numbers should be addressed to the System Man-
ager, address above.

Record access procedures: Current and former System employees
who wish to gain access to and contest their records, should direct
such a request in writing, including their name, date of birth, and
Social Security Number to the System Manager, address above.

Record source categories: Information in this system of records
comes from either the individual to whom it applies, extracted from
documents he supplied, or data provided by Federal Reserve System
officials and employees.

Systems exempted from certain provisions of the act: None.

BGFRS-13
System name: FRB-General File of Examiners and Assistant Exam-

iners at Federal Reserve Banks.
System location:

Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Past and present
examiners and assistant examiners at Federal Reserve Banks.

Categories of records in the system: Brief biographies of past and
present examiners and assistant examiners, oaths of office, and miscel-
laneous correspondence.

Authority for maintenance of the system: Section 11 of the Federal
Reserve Act (12 U.S.C. Sec. 221 et seq.)

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Used as background
information for determining qualifications for appointment, reappoint-
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ment, etc.; for compiling information for news releases and other
publications, and recording correspondence concerning such persons.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Paper records.
Retrievability. Indexed by name.
Safeguards: Locked in Supreme power file. Access limited to

Board staff on a restricted basis.
Retention and disposah Indefinite.
System manager(s) and address:

Secretary of the Board
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: System Manager, as indicated above.
Record access procedures: Same as "notification" above.
Record source categories: Individuals themselves, references such as

"Who's Who" and miscellaneous correspondence from system per-
sonnel and others.

Systems exempted from certain provisions of the act: Pursuant to
subsection (k)(5) of the Privacy Act and the Board's regulations
relating thereto, certain portions of this system of records may be
exempted from certain provisions of the Act where such portions
represent investigatory material compiled solely for the purpose of
determining suitability, eligibility, or qualifications for Board employ-
ment to the extent that disclosure of such portions would reveal the
identity of a source who furnished information under a promise of
confidentiality.

BGFRS-14
System name: FRB-General File of Federal Reserve Bank and

Branch Directors.
System location:

Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system.: Past and present
Federal Reserve Bank and Branch Directors.

Categories of records in the system: Biographies of past and present
Federal Reserve Bank and Branch Directors, oaths of office, resigna-
tions, and miscellaneous correspondence.

Authority for maintenance of the system: Sections 3, 4 and 11 of the
Federal Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Used as background
information for determining qualifications for appointment, reappoint-
ment, etc.; for compiling information for news releases and other
publications, and recording correspondence concerning such persons.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Paper records.
Retrievability. Indexed by name.
Safeguards: Locked in Supreme power file. Access limited to

Board staff on a restricted basis.
Retention and disposal: Indefinite.
System manager(s) and address:

Secretary of the Board
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Same as System Manager, address above.
Record access procedures: Same as System Manager, address above
Record source categories: Generated by individual's incoming cor-

respondence and staff response thereto.
Systems exempted from certain provisions of the act: Pursuant to

subsection (k)(5) of the Privacy Act and the Board's regulations
relating thereto, certain portions of this system of records may be
exempted from certain provisions of the Act where such portions
represent investigatory material compiled solely for the purpose of
determining suitability, eligibility, or qualifications for Board employ-
ment to the extent that disclosure of such portions would reveal the
identity of a source who furnished information under a promise of
onidentiality.

BGFRS-15
System name: FRB-Genral Files of Federal Reserve Agents, Alter-

nates and Representatives at Federal Reserve Banks.
System location:

Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Past and present
Federal Reserve Agents, Alternates and Representatives at Federal
Reserve Banks.

Categories of records In the system: Biographies of past and present
examiners, oath of office and miscellaneous correspondence relating
to such persons.

Authority for maintenance of the system: Sections 20 and 21 of the
Federal Reserve Act (12 U.S.C. Sec. 221 et seq.).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Used as backgroupd
information for determining qualifications for appointment, reappoint-
ment, etc.; for completing information for news releases and other
correspondence; and recording correspondence concerning such per-
sons.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Paper records.
Retrfevabiltys Indexed by name.
Safeguards: Locked in Supreme power file. Access limited to

Board staff on a restricted basis.
Retention and disosal Indefinite.
System manager(s) and address:

Secretary of the Board
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Notification procedure: Same as System Manager, address above.
Record access procedures: Same as System Manager, address above.
Record source categories: Generated by individual's incoming cor-

respondence and staff response thereto.
Systems exempted from certain provisions of the act: Pursuant to

subsection (kX5) of the Privacy Act and the Board's regulations
relating thereto (12 CFR 261a), certain portions of this system of
records may be exempted from certain provisions of the Act where
such portions represent investigatory material compiled solely for the

urpose of determining suitability, eligibility, or qualifications for
employment to the extent that disclosure of such portions

would reveal the identity of a source who furnished information
under a promise of confidentiality.

BGFRS-16
System name: FRB-Regulation G Reports

System locatiom
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Categories of individuals covered by the system: Individuals other
than banks, brokers and dealers who extend credit in specified
amounts secured by margin securities.

Categories of records in the system: Reports filed by persons regis-
tered pursuant to Regulation G.

Authority for maintenance of the system: Sections 7, 17, and 23 of
the Securities Exchange Act of 1934 and Regulation G (12 CFR
207).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: Aid the Federal Reserve
System in securing compliance with Regulation G, assist registrants
regarding interpretation, and where this system indicates a violation
or potential violation of law, whether civil, criminal or regulatory in
nature, and whether arising by general statute or particular program
statute, or by regulation, rule or order issued pursuant thereto, the
relevant records in the system of records may be refered, as a
routine use, to the appropriate agency, whether Federal, state, local
or foreign, charged with the responsibility of investigating or pros-
ecuting such violation or charged with enforcing or implementing
the statute, or rule, regulation or order issued pursuant thereto.
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Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Paper forms and files.
Retrievability: Indexed by name.
Safeguards: Retained in locked metal file cabinets. Access to Board

staff on restricted basis.
Retention and disposal: Indefinite.
System manager(s) and address:

Director, Division of Banking Supervision and Regulation
Board of Governors
Federal Reserve System
Washington, D.C. 20551

Notification procedure:
Secretary of the Board
Board of Governors
Federal Reserve System
20th and Constitution, N.W.
Washington, D.C. 20551

Record access procedures: Same as System Manager address above.
Record source categories: Reports and forms filed by individuals to

whom records pertain.
Systems exempted from certain provisions of the act: Pursuant to

subsection (k)(2) of the Privacy Act and the Board's regulations
relating thereto (12 CFR 261a) certain portions of this system of
records may be exempted from certain provisions of the Act where
such portions represent investigatory material compiled for law en-
forcement purposes.

BGFRS-17
System name: FRB-Municipal Securities Principal and Municipal

Securities Representative Records.
System location: Board of Governors of the Federal Reserve

System, 20th and Constitution Avenue NW., Washington, D.C.
20551. Records stored in computerized files are maintained off Board
premises at the National Association of Securities Dealers, 1735 K
Street NW., Washington, D.C. 20036.

Categories of Individuals covered by the system: Persons who are or
seek to be municipal securities principals or municipal securities rep-
resentatives associated with a municipal securities dealer which is a
State member bank of the Federal Reserve System or a subsidiary or
a department or division thereof.

Categories of records in the system: These records may contain
identifying information as well as educational, employment, and disci-
plinary information, and, where applicable, information regarding
termination of employment of individuals covered by the system.
Identifying information includes name, address, date and place of
birth, and may include social security account number.

Authority for maintenance of the system: Sections 15B, 17, and 23
of the Securities Exchange Act of 1934 (15 U.S.C. Sees. 78o.4(c)(5),
78q, and 78w) and section 11(a) of the Federal Reserve Act (12
U.S.C. Sec. 248(a)).

Routine uses of records maintained in the system, Including catego-
ries of users and the purposes of such uses: Information in these
records may be used:

a. To refer, where there is an indication of a violation or potential
violation of law, whether civil, criminal, or regulatory in nature, to
the appropriate governmental authority, whether Federal, State,
local, or foreign, or self-regulatory organization, as defined in section
3(a)(26) of the Securities Exchange Act of 1934 (15 U.S.C.
78c(a)(26)).

b. To refer, in the event of litigation, whether civil, criminal, or
regulatory in nature, to the appropriate court, magistrate, or adminis-
trative law judge.

c. To assist in any proceeding in which the Federal securities or
banking laws are in issue or in which the Federal Reserve Board or a
past or present member of its staff is a party or otherwise involved in
an official capacity.

d. To disclose to a Federal, State, local, or foreign governmental
authority or a self-regulatory organization if necessary in order to
obtain information relevant to a Federal Reserve Board inquiry con-
cerning a person who is or seeks to be associated with a municipal
securities dealer described in Categories of individuals covered by
the system as a municipal securities principal or municipal securities
representative.

e. To respond to a request from a Federal, State, local, or foreign
governmental authority or a self-regulatory organization for informa-
tion in connection with the issuance of a license or other benefit to
the extent that such information is relevant and necessary.

f. To disclose to a Congressional office from the record of an
individual in response to an inquiry from the congressional office
made at the request of that individual.

Policies and practices for storing, retrieving, accessing, retaining, and

Storage: Records are maintained in file folders and on computer
discs.

Retrievability- Records are indexed by name.
Safeguards: File folders are stored in lockable metal cabinets and

computer discs are accessed only by authorized personnel.
Retention and disposal: Records may be maintained indefinitely.
System manager(s) and address: Secretary of the Board, Board of

Governors
Federal Reserve System
20th and Constitution, NW.,
Washington, D.C. 20551

Notification procedure: Inquiries, including name and date and
place of birth, should be addressed to the System Manager, address
above. Inquiriers may be required to include a notarized statement
attesting to identity.

Record access procedures: Same as Notification above.
Contesting record procedures: Same as Notification above.
Record source categories: Individuals on whom the records are

maintained as well as municipal securities dealers described in Cate-
gories of individuals covered by the system and Federal, State, local,
and foreign governmental authorites, and self-regulatory organiza-
tions, which-regulate the securities industry.

Systems exempted from certain provisions of the act: None.

BGFRS-18

System name: FRB-Changes in Bank Control Records.
System location: Board of Governors of the Federal Reserve

System, 20th and Constitution, NW., Washington, D.C. 20551.
Categories of individuals covered by the system: Individuals who

acquire or propose to acquire control of a bank holding company or
insured bank.

Categories of records in the system: Contains the name of the
individual purchaser of shares of stock, details of the transaction,
personal financial and biographical statements, and information re-
garding the individual's business associations. Identifying information
includes name and address and may include date of birth and social
security number.

Authority for maintenance of the system: Section 70) of the Federal
Deposit Insurance Act (12 U.S.C. 18170)).

Routine uses of records maintained in the system, including catego-
ries of users and the purposes of such uses: The name of the affected
bank or bank holding company, the seller and purchaser, the number
of shares involved, and other material details of the transaction may
be distributed for publication and incorporated in public orders and
notices issued by the Board in the discharge of its statutory responsi-
bilities. As required by law, certain of the records will be made
available to Federal and State banking authorities and the Board will
seek to insure that the receipt of information by those authorities is
subject to appropriate safeguards. In the event that the system of
records indicates a violation or potential violation of law, the rele-
vant records in the system of records may be referred to the appro-
priate Federal or State agency charged with the responsibility of
investigating or prosecuting such violation or charged with enforcing
or implementing the relevant statute, rule, regulation or order. In the
event of civil, criminal, or administrative law enforcement proceed-
ings, the relevant records may be disclosed to the appropriate court
or counsel for purposes of discovery and the development of the
proceedings.

Policies and practices for storing, retrieving, accessing, retaining, and
disposing of records in the system:

Storage: Paper records.
Retrievability: Indexed by name.
Safeguards: Locked in Diebold power file. Access limited to Board

staff on a restricted basis.
Retention and disposal Indefinite.
System manager(s) and address: Secretary of the Board, Board of

Governors of the Federal Reserve System, 20th and Constitution,
NW., Washington, D.C. 20551.

Notification procedure: Inquiries should be addressed to the System
Manager, address above. Inquirers may be required to include nota-
rized statement attesting to identity.

Record access procedures: Same as Notification above.
Contesting record procedures: Same as Notification above.
Record source categories: Principally generated by the individuals

to whom the records pertain, supplemented by information from
financial institutions and Federal and State banking authorities.

Systems exempted from certain provisions of the act: None.

[FR Doc. 79-39833 Filed 12-28-79; 8:45 am]
RIT T' ThrZ (Y-Wfl 1fAl~k1s-f
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 716

[OTS-084003; FRL 1359-6]

Health and Safety Data Reporting;
Submission of Lists and Copies of
Health and Safety Studies

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule; notice of
opportunity for comment.

SUMMARY: This rule would require
submission of health and safety studies
on specifically listed chemicals by
chemical manufacturers, processors,
distributors, and others in possession of
such studies. These chemicals have
either been recommended by the
Interagency Testing Committee for
testing under section 4 of the Toxic
Substances Control Act (TSCA) or
separately selected by the
Environmental Protection Agency for
evaluation. The Administrator will use
these studies to assess the health and
environmental effects of the chemicals
and the need for and character of testing
rules to be promulgated under section
4(a] of TSCA. In order to obtain health
and safety studies on additional
chemicals in the future, the
Administrator will amend this rule from
time to time by adding to the list of
chemicals subject to the rule.
DATES: Comments must be received on
or before February 29,1980.
ADDRESS: Written comments should
bear the document control number OTS-
084003 and should be submitted to the
Document Control Officer, Office of
Toxic Substances (TS-793), U.S.
Environmental Protection Agency, 401 M
Street, SW, Washington, D.C. 20460. All
written comments filed pursuant to this
notice will be available for public
inspection at the OTS reading room at
the above address from 9:00 a.m. to 5:00
p.m. Monday through Friday.
FOR FURTHER INFORMATION CONTACT.
Mr. John B. Ritch, Industry Assistance
Office (TS-799), Environmental
Protection Agency, 401 M Street, SW,
Washington, D.C. 20460, 800-424-9065
toll free; in Washington, D.C., please call
554-1404.
SUPPLEMENTAL INFORMATION:

Authority and General Purpose

Section 8(d) of TSCA (15 U.S.C.
2607(d)) authorizes the Administrator to
promulgate rules under which the
Administrator shall require submission
of lists and copies of health and safety

studies on chemical substances or
mixtures.

Persons who may be required to
submit lists of studies are persons who
manufacture, process, or distribute in
commerce the substances or mixtures or
who propose to do so. The studies to be
listed are those conducted at any time
by or for such persons, or known to such
persons, or reasonably ascertainable by
such persons.

These same persons may be required
to submit copies of studies listed by or
otherwise known by them. Moreover,
any person who possesses a study that
is on a submitted list or that is otherwise
known to him may be required to submit
that study. Section 8(f) of TSCA (15
U.S.C. 2607(f)) states that for purposes of
section 8, the terms "manufacture" and
"process" mean manufacture or process
for commercial purposes. therefore,
manufacturers and processors who are
potentially subject to the requirement to
submit lists under section 8(d) are those
who manufacture or process chemical
substances and mixtures for commercial
purposes.

This notice proposes a rule under the
authority of section 8(d). The proposed
rule sets forth requirements and
procedures for submission of lists of
health and safety studies by
manufacturers, processors, and
distributors in commerce of chemical
substances and mixtures, and for
submission of copies of final reports by
persons in possession of studies. The
lists and copies of health and safety
studies would be submitted on
chemicals specifically listed in 40 CFR
716.13 of the proposed rule. The Agency
intends to collect information on
additional chemicals in the future by
adding to the chemicals listed in this
rule. The collected studies will be used
by EPA in evaluating health and
environmental effects of chemicals as
well as in determining whether the
chemicals should be included in testing
rules issued under section 4 of TSCA.

The Interagency Testing Committee
(ITC), established under section 4(e) of
TSCA (15 U.S.C. 2603(e)], recommends
chemical substances, categories of
substances, and mixtures for priority
consideration by EPA in the issuance of
testing rules under section 4(a) of TSCA
(15 U.S.C. 2603(a)). Section 4(e) directs
the ITC to revise the list every six
months as it is determined to be
necessary. The Agency is developing
this rule to obtain health and safety
studies relating to each group of
substances and mixtures selected by the
ITC as well as other chemicals
separately selected by EPA for
evaluation of health and environmental
effects. As EPA develops testing rules

under section 4, it expects to propose
additions to the list of chemicals subject
to this section 8(d) rule. The purpose of
the additions will be to assist EPA to
obtain any existing information which
could provide guidance as to the kinds
of testing needed or which could make
further testing unnecessary. This section
8(d) rule will also be applied to gather
information which will be used by the
Agency in its other regulatory functions.

Background
On July 18, 1978, EPA promulgated a

rule similar to the one proposed in this
notice (43 FR 30984). That rule required
persons who manufacture, process, or
distribute in commerce the chemicals on
the first ITC priority list to submit lists
and copies of health and safety studies
on those chemicals, The rule was
corrected in two minor respects shortly
after its promulgation (43 FR 36249, 43
FR 41205).

On September 12,1978, the
Manufacturing Chemists Association
(MCA) filed a petition requesting EPA to
amend or repeal the July 18 rule. With
minor exceptions, EPA rejected the
petition. The issues raised by MCA and
EPA's responses to those Issues are set
forth at 43 FR 56724.

On September 15,1978, Dow Chemical
Company (Dow) filed a petition for
review of the rule in the United States
Court of Appeals for the Third Circuit,
Dow Chemical Company v. United
States Environmental Protection
Agency, No. 78-2203. Dow's petition
challenged two provisions of that rule
on the following grounds relating to the
scope of the Agency's statutory
authority. First, Dow asserted that EPA
does not have the authority to obtain
studies on chemicals manufactured or
processed for research and development
purposes since it was claimed such
chemicals are not manufactured or
processed for commercial purposes.
Second, Dow asserted that EPA does
not have the authority under section 8(d)
to obtain copies of studies on a chemical
from companies that do not
manufacture, process or distribute that
chemical. These issues were also raised
by MCA in its petition.

In addition, Dow asserted that EPA
did not provide adequate notice and fair
opportunity to comment with respect to
provisions in the July 18 rule that
required persons subject to the rule to
submit studies on acute effects of
chemicals and that required companies
to submit studies on chemicals they do
not manufacture, process, or distribute.

Dow's challenge of EPA's
interpretation of its statutory authority
was denied on August 24, 1979. The
court ruled that (i) chemicals
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manufactured or processed for research
and development are manufactured or
processed for commercial purposes and
(ii) that the EPA has the authority under
8(d)(2) to require persons to submit
copies of studies on chemicals that they
do not manufacture, process, or
distribute. However, we are soliciting
comments on whether we should
exercise the full extent of our authority
on these and other provisions of the
proposed rule.

During the proceedings in the Dow
lawsuit, the following became apparent.
Reporting under the rule was
substantially completed by October 16,
1978. Dow did not request a judicial stay
of the rule but submitted a substantial
number of studies and presumably
complied with the rule. It appeared that
EPA had received almost all the
important information it would receive
under the subject rule. In addition, EPA
was in the process of developing
another rule under section 8(d) for the
purpose of obtaining health and safety
studies on other chemicals
recommended by the ITC, and Dow and
others would have adequate opportunity
to again raise all of the issues when that
next section 8(d) rule was'proposed.
Also, EPA decided that Dow had raised
substantial questions on whether
adequate notice and comment were
provided with respect to some
provisions of the July 18 rule, although
EPA entertained no doubt that the
provisions of the rule were within the
Agency's statutory authority. All of the
above considerations led EPA to revoke
the July 18 rule.

In the notice of revocation (44 FR
6099], EPA stated its opinion that it had
the authority to obtain studies from
persons who manufacture or process
chemicals for research and development
and to obtain copies of studies on
substances from persons in possession
of such studies whether or not they
manufacture, process, or distribute the
substances. However, EPA stated that it
would accept comments on the issue of
whether under any given section 8(d)
rule it should exercise the full extent of
its authority.

The notice also stated that since EPA
had already received substantial
information under the July 18 rule, it had
determined that it would best use its
resources byrevoking that rule and
considering all issues at a later date in a
rule covering both the chemicals subject
to the July 18 rule and additional
chemicals recommended by the ITC and
other chemicals separately selected by
EPA. In this way, all of the controversy
could be addressed in the context of a
rule with future effect rather than a rule

which had already been complied with
and would soon be superseded in any
event.

This present proposed rule requires
reporting of lists and copies of studies
on all chemicals included in the July 18
rule, as well as additional chemicals
recommended by the ITC and other
chemicals separately selected by EPA.
While EPA is proposing a rule that
would exercise authority substantially
similar to that exercised in the July 18
rule, the agency specifically requests
comment on whether it should exercise
such authority as a matter of policy. Any
comment the agency receives on this
matter will receive serious consideration
before any final decision is made.

Chemical Substances Subject to the Rule
40 CFR 716.13 of the proposed rule

contains, and will be expanded in the
future to contain, all chemical
substances selected by the ITC (see 42
FR 55026,43 FR 165%,43 FR 50530, 44
FR 31866) as well as other chemicals
separately selected by EPA. The list of
chemicals and categories of chemicals In
40 CFR 716.13 includes chemicals other
than those so far recommended for
testing by the ITC. Of these, several are
among substances for which the ITC has
estimated exposures and potential for
adverse effects as part of its selection
process. EPA considered these exposure
and effects rankings in choosing these
chemicals for further investigation.
Asbestos, chlorinated dioxins, and
chemicals associated with production of
chlorinated dioxins are also included.
Asbestos and chlorinated dioxins are
known to adversely affect health. To
assess the scope of potential adverse
effects on health and the environment of
each listed chemical, the Agency Is
proposing to gather existing unpublished
studies by means of this rule.
General Requirements of the Rule

This proposed rule would require
manufacturers, processors, distributors,
and others possessing studies to submit
health and safety data relating to the
chemical substances and mixtures listed
in 40 CFR 716.13 of the rule. The rule
proposes two types of submission
requirements-the requirement to
submit copies of final reports of health
and safety studies (with an appropriate
index-list) and the requirement to
submit lists of certain additional health
and safety studies.

The requirement to submit copies of
studies would be applied In two ways.
First, when the rule goes into effect, all
manufacturers, processors, and
distributors of chemical substances or
mixtures would be required to submit
copies of any final reports they possess

of unpublished studies on any chemical
substance or mixture listed in 40 CFR
716.13 of the rule. Second. EPA may
request copies from persons other than
manufacturers, processors, and
distributors when such person is
Identified as possessing a study that is
listed by someone else in accordance
with 40 CFR 716.16 of the rule. Such
persons would be required to submit
studies only upon written request by the
EPA.

This copy submission requirement
applies to any manufacturer, processor,
or distributor whether or not a company
has ever manufactured, processed, or
distributed the chemical that is the
subject of the study or has ever
proposed to do so.

Section 8(d)(2) of TSCA Permits EPA
to require anyperson to submit a copy
of any study in his possession. However,
EPA believes that the two requirements
described above will be effective, and,
therefore It may not be necessary to
require submission of copies of final
reports of studies from everyone
possessing them. Persons in research
laboratories of universities and other
institutions for instance are likely to
publish their findings: hence, little would
be gained in including them in the
proposed requirement. Moreover, such
persons who possess unpublished
studies would be covered by the
requirement to submit them in response
to a letter if the studies are listed in
accordance with 40 CFR 716.16.

Although EPA Is presently proposing
to require submission of copies from any
chemical manufacturer, processor, or
distributor, EPA Is considering whether
to further limit the copy submission
requirement for those persons. One
alternative under consideration would
require the manufacturer, processor, or
distributor of any one chemical listed in
40 CFR 716.13 to submit copies of
studies it possesses on any listed
chemical. Another alternative under
consideration would require any person
who manufactured, processed, or
distributed a listed chemical(s) or
proposed to do so since January 1. 1950,
to submit copies of studies on that
chemical(s). The January 1, 1950, date
was chosen because the experimental
methods after this date generally utilize
more advanced analytical techniques,
such as, gas and column
chromatography, high pressure liquid
chromatography, and radio tracer
techniques.

EPA desires specific comments on
these alternatives and on any others it
might use to obtain copies of health and
safety studies.

The requirement to list studies would
be applied to current manufacturers,
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processors, and distributors of
chemicals which are the subject of the
studies and those who propose to
manufacture, process, or distribute the
chemicals. The persons subject to this
requirement are only responsible for
listing studies on the chemicals which
they manufacture, process, or distribute.
These persons must submit lists of
ongoing studies conducted by or for
them and studies known to them but not
in their possession. This means for
example that a company would have to
include on its list studies referenced in
memoranda in its files, thereby
necessitating a more extensive file
search than that required by a company
submitting studies in its possession. EPA
believes this is consistent with the
intent of Congress to place a greater
burden to submit information
concerning a particular chemical on the
manufacturer, processor, or distributor
of that chemical. Such persons should
naturally bear greater responsibility for
submitting information related to any
threat to the public that may occur from
their particular chemical.

Specific Definitions
Section 8(d) applies in part to persons

who manufacture, process, or distribute
in commerce chemical substances and
mixtures and to persons who propose to
do so. TSCA sections 3(7) and 3(10]
define "manufacture" and "process".
Section 8(fo states that, for purposes of
section 8, "manufacture" and "process"
mean manufacture and process "for
commercial purposes". The terms
"manufacture for commercial purposes"
and "process for commercial purposes"
are specifically defined in the proposed
rule.

The term "manufacture" is defined in
section 3(7) of TSCA to include
manufacture, importation, and
production. The term "process" is
defined in section 3(10] of TSCA to
mean preparation of a chemical
substance or mixture for distribution in
commerce in the same or different form
or physical state from that in which it
was received, or as part of an article
containing the chemical substance or
mixture. Thus, a paint formulator
placing a solvent in the product
intended for distribution in commerce is
a processor (of the solvent) as defined in
TSCA.

EPA interprets the term "manufacture
or process for commercial purposes" to
refer to such activities conducted, in
whole or in part, for the purpose of
obtaining a commercial advantage for
the manufacturer or processor. This may
be distinguished from strictly charitable
or purely academic activities. TSCA
places the responsibility for gathering

information in support of chemical
regulation on those persons who will
derive the commercial benefits from
those chemicals.

Chemicals manufactured for product
research and development would fall
within the scope of this rule because
these chemicals are produced for the
potential commercial benefit of the
manufacturer.

Health and safety studies of
chemicals at the research and
development stage may be of
substantial benefit to EPA in evaluating
chemical hazards. In the case of
chemicals that have yet to be marketed,
such studies enable EPA to evaluate the
potential hazards of chemicals and take
action to prevent harm before a
chemical becomes firmly entrenched in
the marketplace and becomes difficult to
remove becaue of the economic and
social dislocations that would occur.
Also, a company may perform research
and development on a chemical that it
doesnot market, but is marketed by
another company. Such a chemical may
be marketed in substantial quantities
and there may be considerable human
and environmental exposure. In
addition, tests performed at the research
and development stage may provide the
best available information on the effects
of related chemicals. Again, such related
chemicals may already be in the
marketplace but no significant health
and safety studies may ever have been
conducted on them. Even at the research
and development stage, chemicals may
be produced in large quantities that
could result in significant exposure.
Furthermore, a company performing
research and development may perform
a study that shows a new chemical is
too toxic to market and decide not to
market it. If EPA cannot find out about
the study, the Agency may permit
marketing of the chemical in substantial
quantities by another company. EPA
also has an interest in obtaining
information necessary to protect
laboratory workers who are involved in
research and develoment.

Chemicals that occur as byproducts or
impurities from the manufacturing or
processing of other chemicals are also
considered to be manufactured or
processed "for commercial purposes"
even though they may have no
commerical purpose separate from the
substance, mixture, or article to which
they are incidential. See Inventory
Reporting Regulations 40 CFR 710, 4(d);
42 FR 64577 (1977]. The legislative
history of TSCA indicates that a broad
interpretation of the term "commercial
purpose" was intended. Specifically
addressing the definition of "for

commercial purposes," the House
Committee stated:

By use of the term "for commercial
purposes," the Committee does not intend to
restrict coverage to substances manufactured
or processed "for sale." Any commercial
purpose such as use as a chemical
intermediate in a manufacturing process, Is
sufficient to bring the manufacture or
processing of a substance within the ambit of
[the Act]. H.R. Rep. No. 94-1341, 94th Cong.,
2d Sess. 30 (1976]
Chemical intermediates which never
leave the manufacturing plant and
which are not manufactured "for sale"
or even "for distribution In commerce"
nevertheless are manufactured for
commercial purposes. Likewise,
byproducts or impurities not
manufactured "for sale" are considered
by EPA to be manufactured for
commercial purposes.

When a company manufactures a
particular chemical substance or
mixture for commercial purposes, other
chemicals may be produced
concurrently. These other chemicals
may be byproducts that are separated
from the principal commercial products
and sold, used, or discarded, or they
may remain in the manufactured
chemical as impurities. These byproduct
chemicals that are developed for sale or
use as commercial products, of course,
are manufactured for commercial
purposes. EPA interprets TSCA to mean
that the discarded byproducts and the
impurities, although they may have no
commercial purpose separate from the
chemical product with which they are
associated, are also manufactured or
processed for "commercial purposes."
The Agency notes further that a
byproduct discarded by one
manufacturer may be developed for sale
by another. In either case the byproduct
is manufactured for commercial
purposes.

EPA does not believe that one
manufacturer should be able to avoid
listing a study on the byproduct simply
because the byproduct Is discarded,
since EPA believes that many
substances which occur as byproducts
or impurities may be more hazardous
than the chemical substance or mixture
with which they are associated. If the
Agency is to carry out the purpose of the
Act, it must obtain studies on these
materials. An example of this situation
is the case of chlorinated dioxins, highly
toxic chemicals which appear as
impurities or byproducts from the
manufacture of certain halogenated
phenols, such as, 2,4,5-trichlorophenol
and pentachlorophenol. The chlorinated
dioxins that occur as impurities are
typically carried along In the processing
of the products in which they are found.

77472



Federal Register / Vol. 44, No. 251 /-Monday, December 31, 1979 / Proposed Rules

Chlorinated dioxins, accordingly, are
covered by this rule as chemicals
manufactured or processed "for
commercial purposes."

"Propose to manufacture, process, or
distribute" is defined in this rule to
mean that a person has made a
management decision to commit
financial resources toward the
manufacture, processing, or distribution
of a chemical substance or mixture.
Thus, a person who purchases small
amounts of a chemical substance for
research and development would have
to report any health and safety studies
when management proposes to process
or manufacture the substance for
commercial purposes.

"Health and safety study" is defined
in this rule as it is defined in section 3(6)
of TSCA. However, examples have been
added to the definition of "health and
safety study" for illustrative purposes.
Examples are of types of studies which
are included in the definition of health
and safety study. Studies of the
following effects are included-
carcinogenicity, mutagenicity,
pharmacological effects, cumulative or
synergistic effects, and any other effect
regardless of severity. Environmental
studies include chemical fate,
persistence, and chemical-physical
constants, as well as ecological effects.
Other kinds of studies, such as
monitoring studies, both workplace and
environmental, are included: Although
this is not an exclusive list, it illustrates
the types of studies that should be
submitted.

This proposed rule applies to health
and safety studies of any effect for the
listed substances. The Agency proposes
to acquire and evaluate studies of any
health and environmental effects
associated with chemicals both for the
development of section 4 testing rules
and to fulfill other purposes of TSCA. It
is important to know the full range of
possible toxic effects of a substance in
evaluating and predicting its biological
activities. Chemical fate and persistence
studies will help in predicting
environmental contamination. Studies of
acute effects will help in assessing the
potential of chemicals to cause adverse
effects in the environment, as well as
indicating the possibility of other health
effects. Acute effects studies designed to
measure potential ecological effects are
especially valuable since there is
comparatively less information in this
field than in others. Also, the
submission of acute effects studies will
be used to determine the need for and
character of acute-effects testing rules.

"Copies of Health and Safety Studies"
as defined in this rule means copies of
final reports from the principal

investigators of health and safety
studies. This is intended to circumvent
endless review of studies by persons
other than the principal investigators of
the studies. A health and safety study is
final when a report is available from the
principal investigator, not when it is
available after management review.
Management, of course, has an
independent responsibility and right to
review a study after it is submitted to
EPA.

The term "known to" when applied to
a health and safety study means to have
direct or indirect knowledge of the
existence of the study. For example, a
company may directly know that a
study exists because the company has
the study in its possession or because
another person has given the company a
written report about it A company has
possession of a study when the study is
contained in the official files of that
company or in the files of any employee.
Similarly, a company may indirectly
know that underlying data are in the
possession of a testing laboratory
because the laboratory performed the
study for the company or may indirectly
know of a study because it is referenced
in a memorandum in the files of an
employee.

Reporting Schedule

Persons would be required to submit
lists and copies of studies on or before
60 days from the effective date of
promulgation of the list of chemical
substances and mixtures in 40 CFR
716.13. This proposed rule does,
however, include a provision for
extending the submission deadline by 20
days. Extensions will only be granted
because of extraordinarily long file
searches.

Persons would have a continuing duty
to submit lists of any studies initiated
within five years after the date the
chemical substance or mixture was
added to the list in 40 CFR 716.13.
Copies of final reports of studies listed
as ongoing, or studies initiated within
the five year reporting period, would
have to be submitted within 30 days of
the date they are obtained by persons
required to report.

Sunset Provision

Requirements to report information
under this rule would expire on a date
within five years after the chemical to
which the information pertains Is added
to the list in 40 CFR 716.13. If EPA
determines that reporting should be
continued, a notice to that effect will be
published for comment-

Proposed Method for Adding ITC
Chemicals to the Rule

The Agency is proposing adding the
following provision to 40 CFR 716.13 of
the proposed rule: "Upon publication in
the FEDERAL REGISTER of the list of
chemicals recommended for testing by
the ITC, those chemicals become
immediately subject to the provisions of
this rule." The Agency is soliciting
comments on this proposed provision.

Confidentiality
The Agency has interpreted section

8(d) to permit broad access to
information. However, EPA is very
much aware of the need to maintain the
confidentiality of any legitimate trade
secrets. Accordingly, every effort will be
made under EPA's procedures to
preserve confidential commercial
information.

A person submitting a health and
safety study under 40 CFR 716.15,716.16,
or 716.17 may claim all orpart of the
study confidential However, the
Agency Is authorized by section 14(b) of
TSCA to withhold health and safety
data from disclosure only to the extent
that disclosure would reveal (1)
processing information and (2) percent
composition of mixtures. Other
information contained in the study, the
disclosure of which would clearly be an,
unwarranted invasion of personal
privacy (such as individual medical
records), will be considered confidential
as provided in title 5, United States
Code, section 552(b)(6). The provisions
of section 14(b) apply only to health and
safety data concerning chemical
substances or mixtures that (1) have
been offered for commercial distribution
or which are in the inventory of
chemical substances under section 8[b)
of TSCA or (2) for which testing is
required under section 4 of TSCA or for
which notification is required under
section 5 of TSCA (See 44 FR 17673).

Any claims of confidentiality must be
made at the time of submission. as
provided in 40 CFR 2.203(a)(2) andin the
manner specified in 40 CFR 716.21 of
this proposed regulation. This rule
contains a provision to require
submission of two copies of studies
containing confidential material-one
copy indicating what data are claimed
as confidential and one copy without the
confidential information. EPA will
presumptively consider failure to submit
two copies as a waiver of the
confidentiality claim. However, EPA
will notify respondents who claim parts
of studies confidential that they did not
submit the required two copies. This
provision affords persons the
opportunity to correct errors and thus -
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prevent data claimed as confidential
from being placed in the public file. To
ensure proper handling of confidential
material, submissions must be
addressed to the Document Control
Officer of the Office of Toxic
Substances.

Economic Impact

EPA estimates that the total cost to
industry of submitting lists and copies of
health and safety studies on the listed
chemicals at approximately $411,000.

The major cost of compliance with the
section 8(d) requirements will be the
cost of a file search to determine what
health and safety studies are in the
possession of the firm. It is assumed that
during the file search for studies, the
files will also be searched for references
to studies that are not in the firm's
possession. This cost will, of course,
vary directly with the size of the firm,
due to the assumption that larger firms
have more files at more locations which
must be accessed. Once the studies are
located, the remaining compliance costs
involve copying and processing the
studies, making lists of studies which
are in progress or not in the possession
of the respondent, and reviewing the
studies for confidential information.
Each of these costs is outlined below.

File search ........ .. ............... ........... $111,120
Title and protocol listing........... ..... 13,890
Photocopying (matedals) 11,748
Photocopying ( -aor) .............. ........ . 30.160
Managerial review ............ 234,960

Total cost to Irrustry..-.-.-... . 410.878

If we assume a :±-30% margin or error
in these estimates, the range of probable
cost could vary from $288,000 to
$534,000.

Spread over the entire chemical
industry, such a cost is extremely minor.
Furthermore, if the studies submitted
allow EPA to forego even one secton 4
testing rule on a subject chemical, the
cost avoided thereby would exceed the
total cost of the section 8(d) rule.

Public Meetings

During the 60-day comment period,
EPA personnel responsible for
developing this proposal will be
available to meet with interested
persons from companies, trade
associations, organized labor, and
citizen organizations to discuss the
proposal. EPA will provide facilities and
make other necessary arrangements for
such meetings. The Agency will make
transcripts or summaries of the meetings
for inclusion in the official public record.

Persons should call EPA's Industry
Assistance Office at the number listed
under "For Further Information Contact"

above to request time for such a meeting
or more information on them.

Most meetings will be held at EPA in
Washington, D.C. However, in line with
EPA's desire to facilitate input from
smaller companies and local
organizations, the Agency would hold a
meeting outside of Washington in a
locale central to a group requesting such
a meeting where there is demonstrated
interest in and need for it.

While the meetings will be open to the
public, participation will be limited to
those requesting the session and EPA
personnel designated for the session.

Public Record

EPA has established a public record
(docket number OTS-084003) for this
proposed rulemaking document, which
along with a complete index is available
for inspection in the OTS Reading from
9:00 a.m. to 5:00 p.m. on working days
(401 M Street, SW, Washington, DC,
20460). This record includes basic
information considered by the Agency in
developing this Proposed Rule. The
Agency will supplement the record with
additional information as it is received.
The record includes the following
categories of information:

(1) Health and Safety Study Reporting
Regulations, July 18, 1978, Public Record,
Docket No. 084001.

(2) Manufacturing Chemists
Association-Petition under section 21
of TSCA, September 12, 1978.

(3) Denial of Citizens' Petition, 43 FR
56724-56727.

(4) The entire docket in Dow Chemical
Company v. United States
Environmental Protection Agency, et. al.
Docket No. 78-2203 (3rd Cir.).

(5) Revocation of Rule, 44 FR 6099.
(6) Reports Impact Analysis of This

Proposed Rulemaking Document.
EPA anticipates adding to the

rulemaking record the following types of
information:

(1) All comments on this proposed
rule.

(2) All relevant support documents
and studies.

(3) Records of all communications
between EPA personnel and persons
outside the Agency pertaining to the
development of this rule. (This does not
include any inter- or intra-agency
memoranda unless specifically noted in
the index of the rulemaking record).

(4) Minutes, summaries, or transcripts
of any public meetings held to develop
this rule.

(5) Any factual information
considered by the Agency in developing
the rule.

EPA will identify the complete
rulemaking record on or before the date
of promulgation of the regulation, as

prescribed by section 19(a)(3) of TSCA,
and will accept additional material for
inclusion in the record at any time
between this notice and such
designation. The final rule will also
permit persons to point out any errors or
omissions in the record.

Note-EPA has determined that this
document does not contain a major proposal
requiring preparation of a Regulatory
Analysis under Executive Order No. 12044.

Dated: December 18, 1979.
Douglas M. Castle,
Administrator.

It is proposed that Title 40, Chapter 1,
be amended by adding the new Part 710
to read as follows:

PART 716-HEALTH AND SAFETY
DATA REPORTING

Sec.
716.11 Scope and compliance.
716.12 Definitions.
716.13 Substances to which this Part

applies.
716.14 [Reserved]
716.15 Requirement to submit copies of

studies.
716.16 Requirement to submit lists of

studies.
716.17 Persons in possession of listed

studies.
716.18 Information not subject to mandatory

reporting.
716.19 Schedule for submission of studies.
716.20 Sunset provision.
710.21 Confidentiality claims,

Authority: Sacs. 8(d) and 14(c), Pub. L 94-
469, 90 Stat. 2029 (15 U.S.C. 2607(d)) and 0
Stat. 2035 (15 U.S.C. 2013(c)).

§ 716.11 Scope and compliance.
(a) This Part sets forth rules to require

submission of lists and copies of health
and safety studies on chemical
substances and mixtures selected for
priority consideration for testing rules
under section 4(a) of the Toxic
Substances Control Act (TSCA) and on
other chemical substances and mixtures
for which EPA requires health and
safety information in fulfilling the
purposes of TSCA.

(b) Section 15(3) of the GSCA makes It
unlawful for any person to fail or refuse
to timely submit information required
under this Part. Section 16 provides that
a violation of section 15 renders a
person liable to the United States for a
civil penalty and possible criminal
prosecution. Under section 17, the
district courts of the United States have
jurisdiction to restrain any violation of
section 15.

§ 716.12 DeflnItions.
The definitions set forth In section 3 of

TSCA apply to this Part. In addition, the
following definitions are provided for
the purposes of this Part:
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(a) "EPA" means the United States
Environmental Protection Agency.

(b) "Copies of Health and Safety
Studies" means copies of finalreports
from the principal investigator(s).

(c] "Health and safety study" means
any study of an effect of a chemical
substance or mixture on health on the
environment or on both, including
underlying data and epidemiological
studies, studies of occupational or
environmental exposure to a chemical
substance or mixture, toxicological,
clinical, and ecological or other
environmental studies of a chemical
substance or mixture, and any test
performed under TSCA.

(1) Examples are:
(i) Long- and short-term tests of

mutagenicity; carcinogenicity; or
teratogenicity; data on behavioral
disorders; dermatoxity; pharmacological
effects; mammalian absorption;
distribution; metabolism and excretion;
cumulative, additive, and synergistic
effects; and acute, subchronic, and
chronic effects.

(ii) Tests for ecological or other
environmental effects on invertebrates,
fish, or other animals, and plants,
including- acute toxicity tests, chronic
toxicity tests, critical life safe tests,
behavioral tests, algal growth tests, seed
germination tests, plant growth or
damage tests, microbial function tests,
bioconcentration or bioaccumulation
tests, and model ecosystem (microcosm]
studies.

(iII) Assessments of the human and
environmental impacts of a particular
chemical substance, including surveys,
tests and studies of- biological,
photochemical, and chemical
degradation; air, water and soil
transport biomagnification and
bioconcentration; and chemical and
physical constants (e.g., boiling point
vapor pressure, evaporation rates from
soil and water, octanol-water partition
coefficient, and water solubility).

(iv) Studies measuring or estimating
concentrations of a particular
chemical(s) anywhere in the
environment, including the workplace.

(v] Studies measuring or estimating
human or environmental exposure to a
particular chemical(s) anywhere in the
environment, including the workplace.

(vi] Industrial hygiene surveys; and
(vii) For purposes of this Part,

individual files and medical records, lab
notebooks, data points, daily monitoring
records, etc. are considered to be
underlying data.

(2) A health and safety study on a
mixture containing a particular chemical
substance is a health and safety study
on the chemical substance to the extent

the study reflects the effect(s) of the
substance.

(d) "Imporier" means any person who
imports a chemical substance, including
a chemical substance as a part of a
mixture or article, into the Customs
Territory of the United States and
includes the person primarily liable for
the payment of any duties on the
merchandise or an authorized agent
acting on his behalf (as defined in 19
CFR 1.11]. Importer also includes, as
appropriate:

(1) The consignee.
(2) The importer of record.
(3) The actual owner if an actual

owner's declaration and superseding
bond has been filed in accordance with
19 CFR 141.20.

(4) The transferee, if the right to draw
merchandise in a bonded warehouse has
been transferred in accordance with
Subpart C of 19 CFR 144.

For the purpose of this definition, the
Customs Territory of the United States
consists of the 50 States, Puerto Rico,
and the District of Columbia.

(e) "Known to" means that a person
has direct or indirect knowledge of the
existence of certain information. Direct
knowledge means that a person has a
study in his possession or knows of the
study because he has been given a
written report. Indirect knowledge
means that a person knows of a study
on the basis of written evidence in his
files. This may occur when a testing
laboratory has in its possession the
underlying data for a study performed
for the person subject to this rule or
when a study is referenced in a
memorandum in the files of the person
or any employee of the person.

(f) "Manufacture" and "Process"
means manufacture or process for
commercial purposes.

(g)(1) "Manufacture for commercial
purposes" means to import, produce, or
manufacture with the purpose of
"obtaining an immediate or eventual
commercial advantage for the
manufacturer, and includes, among
other things, such "manufacture" of any
amount of a chemical substance or
mixture,

(i) For commercial distribution,
including for test marketing, and

(ii) For use by the manufacturer,
including use for product research and
development, or as an intermediate.

(2) "Manufacture for commercial
purposes" also applies to substances
that are produced coincidentally during
the manufacture, processing, use, or
disposal of another substance or
mixture, including both byproducts that
are separated from that other substance
or mixture and impurities that remain in
that substance or mixture. Such

byproducts and impurities may, or may
not, in themselves have commercial
value. They are nonetheless produced
for the purpose of obtaining a
commercial advantage since they are
part of the manufacture of a chemical
product for a commercial purpose.

(h) "Person" includes any individual,
firm, company, corporation, joint-
venture, partnership, sole proprietorship,
association, or any other business
entity, any State or political subdivision
thereof, any municipality, any interstate
body, and any department, agency, or
instrumentality of the Federal
Government.

(i) "Possession" means that a person
who is not a natural person has
"possession" of a study when the study
Is contained in the official files of that
person or in the files of any employee of
that person.

(j) "Process for commercial purposes"
means the preparation of a chemical
substance or mixture, after its
manufacture for distribution in
commerce with the purpose of obtaining
an immediate or eventual commercial
advantage for the processor. Processing
of any amount of a chemical substance
or mixture is included. If a chemical
substance or mixture containing
impurities is processed for commercial
purposes, then those impurities are also
processed for commercial purposes.

(k) "Propose to manufacture, process,
or distribute" means that a person has
made a management decision to commit
financial resources toward the
manufacture, processing, or distribution
of a chemical substance or mixture.

(1) "Protocol" means a detailed
description of the study and conduct to
be followed.

(m) "rSCA" means the Toxic
Substances Control Act, 15 U.S.C. 2601
eL seq.

§ 716.13 Substances to which this Part
applies.

The requirements of this Part apply to
the chemical substances and mixtures
listed below.

(a) As of (the date the final
regulations are published in the Federal
Register) the requirements of this Part
apply to the following:

CAS NL=tm~
(aen-:s for 9-ips)

Ace'.raro 75-05-8.- 79-06-1.
&Acr a a-d 2-me add 79-10-7 et.end mefe.Jaortce 107-13-1.

A 7S 7 -8.75-6 9. 108-
wndic AWhOd t~riocatom 63-7.569-co-i, etc.
"th one or Moto epoxy fxc Xo.,a

Ap a!.m'es-a. a. es-as of 117-81-725781-40-0.
1,,?.-bee c :ab=.c add etc.

(ofo*4acd)
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CAS Numbers
(examples for groups)

CAS Numbers
(examples for groups)

CAS Numbers
(eamplees for groups)

Aniline and chlor., broml, and/or 142-04-1, 95-51-2.
nitro-anilines. 108-42-9, 106-47-8,

95-76-1. 634-93-5.
106-40-1, 88-74-4.
99-09-2, 100-01-6,
97-02-9. 121"7-9.
89-63-4, 99-30-9,
3531-19-9, 827-94-
1, 1817-73-8, 99-29-
6.

Antimony .......................... 7440-36-0.
Antimony Irio de ..__._. 1309-64-4.
Antimony sulfide. ....... 1345-04-6.
Aryl phosphates-phosphate esters 26444-49-5,115-86-8,

of phenol or of alkyl-substituted 1330-78-5, etc.
phenols. Trl-rty and mixed alkyl
and aryl esters are included, but
trialkyl esters are excluded.

Asbestos--naturally occurring 1332-21-4, 12001-29-
mineral silicates; clrysotile. 5, 12172-73-5,
amosite. crocidorde, tremolite, 17068-78-9.
actinolite, and anthophytlite.

Benzene_ . .- 71-43-2.
Benzene (epoxyethy )... . 96-09-3.
Bisazobiphenyl dyes and pigments

derived from benzidine and its
congeners, orthotolidine
(dimethytbenzidine), dianisidine
(dimethoxybenzidine), and
diclorobenzldine.

DYES DERIVED FROM BENZIDINE
Direct Black 4..... 2429-83-6.

Amidine Black RBN
Direct Black FIX
Direct Black RW Ex. Cone.

Direct Black 38. ............ 1937-37-7.
Amidine Black GA 200%
Diazol Black JXA Double
Direct Black E 200%
Direct Black E Ex. Conc. New
Direct Black BHX
Direct Black GAG Conc. 200%
Direct Black GX 200%
Elcomine Direct Black CP Conc.
Elcomino Direct Black GXP 200%
Orcomlne Direct Black GX 200%
Synodirect Black GAG

Direct Blue 2. ...... 2429-73-4.
Amidine Diazo Black BHSW

Conc.
Diazo Black BH
Diazol Black BIA
Elcomine Black BH
Elcomine Navy Blue Bt
Orco Diazo Black BH 125%

Direct Blue 6....... .... 2602-46-2.
Anridine Blue 2B Conc.
Direct Blue 2B 250%
Direct Blue 2B Cono.
Direct Fast Blue 2B Conc.
Elcomine Blue 2B 250%
Synodirect Blue 2B 100%

Direct Brown 1A. ................... 3811-71-0.
Amidine Brown 3GC 250%
Elcomine Brown D3G Conc.

Direct Brown 2 ..................... 2429-82-5.
Amidine Brown M Conc. New
Direct Brown M
Elcomine Brown M Conc.

Direct Brown 6 ......... .... 2893-80-3.
Direct Brown 2R

Direct Brown 31 .......... 24291-4.
Direct Brown B 125%
Direct Brown BCW
Elcofast Brown B Conc.
Solamidine B

Direct Brown 59 ............ 3476-90-2.
Amidine Brown DMB

Direct Brown 74 .............. . 8014-91-3.
Direct Catochine 3G
Elcofast Catechine 3G

Direct Brown 95............... 6071-86-6.
Chrome Leather Brown
Diazol Light Brown BRN Ultra

Conc.
Direct Brown BRL
Elormine Brown BALL
Intrate Brown BRLL Cono.
Synodiret Brown BAL 100%

Direct Brown 154 6360-54-9.
Direct Brown 3GN
Direct Brown CMD.
Elcomine Brown 3GNP

Direct Green I.................... 3626-28-6.
Amidine Dark Green N

Ghrome Leather Dark Green S
Coc.

Direct Green WS
Elcomine Green WT
Orcorrine Dark Green WS

Direct Green 6 ... 4335-09-5.
Amidine Green 2BN
Amdine Green M Special
Direct Brilliant Green CBM Ex.

Conc.
Direct Green BX
Direct Green MT 150%
Elcomine Green MT 150%
Orcommne Green BX

Direct Green 8 .................... 5422-17-3.
Amidine Green GX

Direct Orange 1 ...... 6507-81-9.
Orcolitefast Orange GLZ

Direct Orange 8..... 2429-79-0.
Direct Fast Orange R
Direct Paper Orange R Conc.
Direct Orange R
Elcomine Orange AP Conc.
Paper Orange R
Synodirect Orange Y 100%

Direct Red 1 ........ ... 2429-84-7.
Amidine Fast Red F New
Congo Red F
Direct Fast Red F
Elcofast Red FD
Orcomine Red F

Direct Red 28.... ........... 573-58-0.
Congo Red
Direct Congo Red 4B
Elcomine Congo Red
Orcomine Congo Red
Synodirect Red 4B 100%

Direct Red 37. - 3530-19-8.
Amidne Fast Scarlet BN Conc.
Direct Fast Scarlet B
Elcomine Scarlet B
Orcomine Scarlet B

Direct Violet I 2586-60-9.
Amindine Violet N
Elcomine Violet 3R Conc.

Direct Violet 22 ...... 6426-67-1.
Elcomine Violet BW 200

Acid Red 85--- . 3567-65-5.
Intrazone Fast Red GRG
Mlling Red 2J
Milling Scarlet G
Nylon Fast Scarlet PG
Supemylite Scarlet G

DYES DERIVED FROM O.DIANISIDINE
Direct Black 91.... 6739-62-4.

Cuprorix Black C-RL
Cuprophenyl Black RL 200%
Intramet Black GM

Direct Black 114:
Cupophenyl Black BWL

Direct Black 118:
Lumicrease Grey 3LBN

Direct Blue 1 .... 2810-05-1.
Amanil Sky Blue 6B
Amanil Sky Blue FF
Atlantic Sky Blue 68B Conc.
Atlantic Sky Blue FF Ex. Conc.
Calcomine Sky Blue 6 BX Gonc.
Diazol Blue 6BA Conc.
Dipheryl Brilliant Blue FF Supra
Direct Brilliant Sky Blue 6B Ex.

Conc.
Direct Sky Blue 6B
Direct Sky Blue 6B Conc.
Direct Sky Blue 6B Ex. 200%
Direct Sky Blue 6B Ex. Conc.

30%
Direct Sky Blue 6BHF
Direct Sky Blue FF Ex 200%,

3OO%
Elcomine Sky Blue 6B 200%
Pergasol Blue GA Conc.
Phenamine Brilliant Blue 6B

Conc.
Pyrazol Sky Blue FF

Direct Blue 8 2429-71-2.
Atlantic Azurine G Coc.
Direct Azurine G
Direct Azurine G Conc.

Direct Blue 15. .......... 2429-74-6.
Amanil Sky Blue M Liquid
Amidine Sky Blue 5B Ex.
Atlantic Sky Blue A, Ex. Conc.
Blue M Liquid

Cartasol Blue 2GF
Direct Sky Blue A Supra Con.

125%
Intrabond Liquid Sky Blue M
Paper Sky Blue S Liquid 35
Potarnine Sky Blue M Liquid

Direct Blue 22.... ...... 2508-657-4.
Atlantic Direct Blue RV 100%
Direct Blue RW Cone. 200%

Direct Blue 78.......... 16143-79-0.
Amalast Blue RW 16BLL
Atlantic Res Fast Blue 1138U1

Conc.
Atlantic Resin Fast Blue LLGG
Diazol Light Blue 7JL U.G.
Fastusol Brilliant Blue L2GU
Resin Fast Blue 16BLL
Superttelast Brilliant Blue 16BLL

Direct Blue 77...... 6441-63-9.
Pyrazol Fast Blue 2GLN

Direct Blue 8.
Atlantic Resin Fast Blue RLX
Atlantic Resin Fast Blue 2RLL
Elcofast Blue 2RL
Fastusol Blue LRRU
Intralite Blue 2RLL
Pergasol Blue 4RAL
Pyrazol Fast Blue RUL
Resin Fast Blue 7RLL
Sirius Supra Blue 2RL
Solopheyl Blue ZRL
Superitefast Blue RL
Superlitofast Blue ALE
Intralite Blue NBLL
Solophenyl Blue ABL

Direct Blue 90:.
Pyrazol Fast Blue FGL

Direct Blue 98....... . 6650-043-7.
Atlantic Resin Fast Blue LLU
Atlantic Resin Fast Blue LLU

200%
Atlantic Resin Fast Blue LLUG
Diazol Blue 3JLNA
Direct Fast Navy BRN
Fastusol blue LR
Intralite Brilliant Blue L
Pyrazol Fast Blue LUL
Resin Fast Navy WRA
SirIus Supra Blue BRL

Direct Blue 100.
Resin Fast Blue 3GLL
Supertitefast GL

Direct Blue 151.............. 6449-35-0.
Diazo Fast Blue MP, MP Conc.
Direct Blue R 100%, . Conoc.
Elcofast Diazo Blue B Conc.

Direct Blue 156:
Cuprophenyl Navy Blue BL
Intramet Navy Blue RL

Direct Blue 160:.
Cupodlasol Light Navy RL
Cuprofix Navy C-GRL
Cuprophenyl Navy Blue RL
Intramet Navy Blue Rll Concr

200%
Direct Blue 191:

Resin Fast Blue 8GLN
Supettitefast Blue 8GLN

Direct Blue 218.. .............. 10401-50-0.
Arnafast Blue 3GAV Cone.
Amafast Bond Blue 10GLP Conc.,

10 GLPIlq.
Bond Blue B
Carta Blue VP
Elcofast Bond Blue
Fastusol Blue GLP Uq.
Paper Blue 3 GAP
Pergosol Blue 8GLP lq.
Pontimnle Bend Blue B Uq.
Pontimine Fast Blue 7GLN
Pyrazol Fast Sky Blue 7GUL
Resin Fast Blue 3GAV
Sirius Supra Blue 56
Solophenyl Blue 8GL, 8GLP IUq.
Superlitetast Blue WB
Supertiletast Blue 8GUL
Superlitefast Blue 3GLST

Direct Blue 218/224:
Intrabond lquid Blue 8G1L
Intralite Blue 8GLL

Direct Blue 224:
Atlantic Resin Fast Blue 7GUL

Direct Blue 269 (o-anlsidine):
Potarnine Blue AB Ulq.

Direct Brown 200:.
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CAS Numbers
(examples for groups)

Lirrkrease Dark Brown 3L.
Direct Yellow 68:

Cuproptheyl Yellow RL Extra
Intramet Yellow RL

DLect Violet 93:
Cuprophenyl Violet 3RL

Azoic Blue Composton 2:
Atlantic Printing Blue D-BC
Atlantic Printing Blue D Pdr.
Neutrazoic Blue AS Pdr.
Neutrazoic Blue D

Azoic Blue Compostion 3:
Atlantic Printing Blue GB
Neutrazoli Blue GB Pdr.
Neutrazoic Blue GN Pdr.

Azoic Black Composition 4:
Atlantic Printing Black 3G Pdr

Direct Azoic Diazo Component 48- 20282-70-6.
Atlantic Stable Blue B Pdr.
Azonene Fast Blue B Salt
Fast Blue D-ND Salt
Fast Blue B Sat
Fast Blue B-ND Salt
Stable Blue B Base

AxoicCoupng Component 3 91-92-9.
Naphthol AS-BR
Naphthol AS-BR 20% Soln.
Naphthol AS-BR. AS-BR Soln.

Other Dyes Derived From 0-
Diariane
Atlantic Pinting Black 2b Pdr.
Atlantic Printing Black FOR Pdr.
Neutrazoic Black 2B Pdr.
Neutrazoic Black FOR Pdr.
Neutrazoc Black GF 167% Pdr.
Neutrazoic Black JN Pdr.
Padazoic Black GLL Pdr.
Padazoio Black RLL Pdr.
Padazoic Black 23 150% Pdr.
Atlantic Resin Fast Blue ARL BFL
Atlantic Resin Fast Blue BLA
Atlantic Resin Fast Blue BLC
Atlantic Resin Fast Blue BRN
Atlantic Resin Fast Blue 8BGL
Atlantic Resin Fast Blue 3GLL
Atlantic Resin Fast Blue 5GLL
Atlantic Resin Fast Blue 8GLN
Atlantic Resin Fast Blue LB GL
Atlantic Resin Fast Blue 6GKS
Atlantic Resin Fast Blue 8GUM
Atlantic Resin Fast Blue 9GLR
Atlantic Resin Fast Blue UGLL
Atlantic Resin Fast Blue FFBL
Padazoic Blue GP Pdr.
Padazoic Denim Indigo Blue G

Pdr.
Padazoic Navy Blue WS EX Pdr.
Pontamine Blue WE Iq.
Padazolc Brilliant Indigo 3B Pde.
Padazoic De Indigo Pdr
Atlantic Printing Brown GGN Pdr.
Atlantic Printing Brown BR P&.
Neutrazoic Brown Br Pdr.
Padazoic Farmer Brown Pdr.
Atlantic Resin Fast Grey LVL
Supertitefast Grey LVL
Supertitela Rubie W.KS

DYES DERIVED FROM O-TOLIDINE

Acid Red 114 6459-94-5.
Amacid Milling Red PRS
Atanyl Red RS
Erioyl Red RS. RS 125%
Intrazone Red BR
Levanol Fast Red GG New
Milling Red SWB
Milling Red SWB Conc.
Nylon Fast Red RM
Nylonsan Red F-RS
Orcoacid Milling Red RS
Polar Red RS Conc. 125%
Teton Fast Red GG New

Acid Red 167.
Nylosan Red F-BR
MWjing Red B
Polar Red B

Acid Black 209:
Sella Fast Black FC

Azoic Couptng Component 5 91-96-3.
Naphthol ASG, ASG 20% Soh.-
Naphthol AS-G
Naphthol AS-G Soln.

Azoic Yellow Composition 1:
Atlantic Printing Yellow GN Dbl

Soln
Atlantic Printing Yellow GS Dbl

Soln., GS Pdr.
Azogen Yellow GS

CAS N,.rbers
(exales for goups)

Ne utazoic Ye.low 2G. 213 Pdr.
Azolc Ye5ow Coposion 2:

Atlantic Printing Yelow 2G P .
Azogen Yelcw GG Soln.
Azogen Ye3ow GN
Neutrazolc Y ow 20.2G Pd.

Azole Yellow Compostion 3:.
Neutrazoic Golden Y_2o R R

Pdt.
Azo~c Orange Compositon 3:

Atlantkc Printing Orange A. R
Pdr, A Dbt, So.
Direct Blue 14 72-67-1.

Carta Blue 38
Chrome Leather Blue 30
Denyl Blue 30 Conc.
Direct Blue 3B Cone
Paper B!ue I
Pergsot Blue 38 Conc.

D:rect Blue 25 2150-54-1.
Dlaz6l Pure Blue BRA
Diph Brilliant Blue 58
Direct BrZivn Blue BC
Direct New Blue 50. 58 Conc.
Pergasol Brilliant Blue 58
Pyazo Now Blue,

Direct Blue 26 70a2-31-7.
D;rec Clyomo BluO Black B Ex.

Direct Orange6 - 6837-8-0.
Arnrlino Orange GG
Direct Fast Orange Y 125%

Direct Red__________ 92-69-&.
Arrant! Purprino 48 CoMc
Benzopwuproln 40 Ex. Conc 40

Special
Cotton Rod 48S Supa
Dipheny Red 4aS Supma
Direct Purpurlne 48
Elcomine Boreovxpurku
paper Red 48S Conr-
PeMasol Red 48S Conic

Direct Red 39 - 6358-29-.
A.fntine Scarlt 38
Atlantic Scarlet 3B
Carta Red 3B
Direct Fast Rod 39
Elcomine Scarlet 30
Orcomino Scarlet 3B
Pyrazol Rod 38

Direct Brown 230:
Direct Fast Brown BR-NB Con.m
Didct Fast Brown BRLT

Direct Yellow 95:
Cupophot Yelow 3GL

Other Dyes derivod from 0-
Toridrihe
Diploe i Groen BN
Pyrazol Dark Groon 38
Dwect Fast Brown BCW-NB
Drect Fast Brown BP-NB Conc-
Direct Brown GG-NB
Direct Brown US-NB
Padazokc Yelo.v G Pdt.
Padazoic Golden Ycllow RLL Pt-.
Padazolc Orange GR Pdr.
Penkating Black A.-NB
Sandolan Red N4-3B

OTHER DYES CONTAWING B1B ZOOPn04YL
MOIEY

Acid Yelow 49 6375-65-0.
Colcoed ft=ng Yellow R
Diamacide Yellow F-RA Conc.
X14ene Milg Yellow SH

Acid Red 97 10169-02-.
Acid Anthraceno Rod G
Acid Anthrac n Rod G Cone.

Mordant Yellow 26 6232-49-1.
Beractrorne Yelow FG

Acd Rod 89 6472-50-0.
Acid Anthracene Rod 3B
Acid Anthracene Rod 38 Extra
Amadd Mfa.g Scarlet 3R Conc.
Benzorco M P-ing Rod 3B
Orcoacid ftlig Rod RN
Orco M- V Rod 3BM

Acid Yellow 44 2423-76-7.
Aracil Mng Yellow 5G

Acid Orango 63 15792-60-4.
Atlantic Fast YeClow PRA
Sulan Yeblow PR

Direct Blue 15a , 6655-95-4.
Cuprorr Blue C-FBL
Intcnnet Brr=-t Bl 2BL

Direct Red 89:
Intra-te Scarlet BNLL

Acid Red 99:

CAS Nuctba
(example f" goups)

Arracd Mng Rod PRS
Akncdd W5:tg Red FIST
1l4:2v lod RB 125%
Orco L ,. Red RS 125%

Add Red 111 635-67-2
Cbocas!co Scxet B
LevacI Fast Scarlet FGN
wmnalr~ Scarlet C-3G
Te.on Fast Rod GN

M-Tou Ea
Alanyl Scarlet FD

O-OaridrneJO-Tlle=
DIrect Blue 3=X Conc.

PIGJMENTS DERIVED FROM DIANWtBN
Orange 16 6505-25-8.
BkuO 25 10127-03-4

PGMENTS DERIVED FROM DfCHLOROB8421DINE
Orange 13 3520472-7.
Orang 34 15793-73-4.
Y 'l w 12 6358-85-.
YcZo 13 5102-83-0.
Ye ow 14 54.8-75-7.
Yeow 83 .567-15-7.
Qtec nkry* 115-27-&.
Ch:oriled bonzrnesi mono- and 103-99-7.s5-50-1,

&i. 541-73-1.106-48-7.
chlor atod benzene tl-, letu-. 87-1-0120-82-1

penta. and Hoe. 108-70-3.634-68-2
95-94-M 633-93-8.
634-9-a

Cftinated nasphthalenes- 99-13-1. 1132t1-6B-e,
dri.c zd dorvhrac, of 1321-64-8. etc.

-mda (-c a birma
C..,, whe x+y-=

Ctft 5J~~r~taW - 75-4S-0.
Gl. oo-. ard 106-43-0.95-57-3,

pv-rlhnL 106-43-9.
palrtale d chaftc-rinaed
paaln waxes wttr cdkrin
cont'kni of 35 percent ftough 70
pever by vWe1.

C orometisano (methry d ojW)- 74-87-3.
24;ftcro-3buladre 125-9-8

(chl-rP-en).
Cai-toima. and para- 95-48-7.108-,.-4,

OV30L 106-44-&
Cylobarann 108-94-1.
11,204iloet _ _ 75-34-3.
DkcMorott=.e. (mehyle 75-09-2.

chlorede),I,,?, 78-87-&.
Ethybermerro ,,OO-41-4
G!Ycidal and tsie rts- 58-52-r0,16-99-1.

106-91-a 106-92-0.
2426-08-6. 218-24-
5. 122-60-1.1675-
54-3 etc.

Hlogoatd aW epo:de-- 106-89-8.3132-464-7.
tloato d rtoncivik: elpiltalic etc.

hydrocaons with one or more
epoxy hr--oral goups.

Ho ladr .1Brutadi87-40-t
HWndftWYclpentden. 7747-4.
I+drOQ&nrr 123-31-9.
bfotlianeOM (motr cdde)-... 74-48-4
bh- 78-69-1.
lMe3tA awe 191-79-7.
4,4-4klt -rjftnara 101-77-9.

Ift c ,ie 110-91-8.

KtVoticrizeno 9-95-3.tiYrosodiotlncat 'n 102-71-6.

of tn corttng at least onei 5.77-68-7.56-35-9.
carb n .ti bond. Exanples 16091-18-2. ec.
frickda. but are not mted t

=*-. d.-, and frra' -, tin ,1a--des.
eaboyte, othe1r-, imono-.
&i. and tlri2* tin hatiis,
carbox!*at= etc.-wed aWyl
aryl convoued aWl
derilativoel htrocydc
dort-ttleea teiaa5:y. Lofraaryl
and 8.-taogorra tmr ttlu tin
derh=Kv~es.

Pcfftd*hcrPhNY*l 87-86-&.

Polytlriaa dibcrmcfurarts.
Polcmlminatod aro-.
Pc!orfnatod tcrpt-enyla- 61723-33-8.12642-23-

polyctrfcrln-o~rtho-.rinca-. end 8.11125-42-4,etc.-

Pi~f**-110-88-1.
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CAS Numbers
(examples for groups)

Oulnone ................................. ... 106-61-4.
Touene ......................... - 108-88-3.
To , alpha-chloro...... 100-44-7.
1,1.1,-Trichloroethane (methyl 71-55-6.

chloroform).
2.4,.Trichlorophe hal ............-.... 95-95-4.

Vinybenzene (syrene).......... 100-42-5.
Vinyl fluoride .............. . 75-02-5.
Vinylideno fluoride 75-38-7.
Xylenes--ott., mets-. and para- 95-47-6.108-38-3.

xylene. 106-42-3.
716.44 [Reserved]

§ 716.15 Requirement to submit copies of
studies.

(a)(l) Except as provided in section
716.18, any person who manufactures,
processes, or distributes in commerce a
chemical substance or mixture must
send to EPA copies of any health and
safety studies in his possession for each
of the chemical substances or mixtures
listed in section 716.13,

(I) That were conducted or initiated
by or for him, or

(ii) That were conducted or initiated
by a person who is not subject to
reporting under this section.

(2) Underlying data, such as, medical
or health records and daily monitoring
records supporting exposure monitoring
or epidemiological studies, do not have
to be submitted unless requested (see
paragraph (c) of this section).

(b) The studies must be accompanied
by a cover letter containing the name,
title, address, and telephone number of
the submitting official, the name and
address of the company on whose
behalf the submission is made, and an
index-list of submitted health and safety
studies grouped by chemical substance
or mixture and alphabetized by the last
name of the senior author. The index-list
must also contain the Chemical
Abstracts Service (CAS) Registry
Number, if known, of each chemical
substance studied, including the CAS
Registry Number of each intentional
component of a mixture.

(c) Persons who submit studies may
subsequently be required to submit all
or part of any underlying data. In such
cases, a letter will be sent to the person
by certified mail from the designee of
the Assistant Administrator for Toxic
Substances, specifying the data to be
submitted. Submissions must be
postmarked within 30 days1 of receipt of
the letter, unless the letter specifies a
longer period.

(d) Copies of health and safety studies
and the accompanying index-lists and
cover letter must be submitted
(preferably by certified mail) to:
Document Control Officer, Chemical
Information Division, Office of Toxic
Substances (TS-793), Environmental

IThe term "days" in this Part refers to calendar
days unless otherwise stated.

Protection Agency, Washington, DC
20460, Attention: 8(d) submission.

§ 716.16 Requirement to submit lists of
studies.

(a) All persons who presently
manufacture, process, or distribute or
propose to manufacture, process, or
distribute one or more of the chemical
substances or mixtures listed in section
716.13 of this Part, except as provided in
section 716.18, must send the following
to EPA for each of the chemical
substances or mixtures listed in section
716.13 which they manufacture, process,
or distribute or propose to manufacture,
process, or distribute:

(1) A descriptive list of ongoing health
and safety studies conducted by or for
them, including the purpose of the study,
type of data collected, and progress and
anticipated date of completion. The list
of health and safety studies shall
include but not be limited to:

(i) Any health or medical records
systems maintained by them on
employees exposed or potentially
exposed to a particular chemical(s).

(ii) Any studies or record systems,
conducted or maintained by or for them,
measuring or estimating concentrations
of a particular chemical(s) anywhere in
the environment, including the
workplace.

(iii) Any studies or record systems,
conducted or maintained by or for them,
measuring or estimating human or
environmental exposure to a particular
chemical(s) anywhere in the
environment, including the workplace;

(2) A copy of the protocol for each
listed ongoing study.

(3) A list of health and safety studies,
conducted by or for them, submitted to
any Federal agency with no claims of
confidentiality. The list should include
the author, study title, name of the
agency to which the study was sent, and
any other identifying information with
respect to the study.

(4) A list of any unpublished chemical
and physical constants known to them.

(5) A list containing the study title and
the identity and address of any person
known to them to possess unpublished
studies.

(b) Submissions under paragraph (a)
of this section must be grouped by
chemical, including CAS Number if
known, and must be accompanied by a
cover letter containing the name, job
title, address and telephone number of
the submitting official, and the name
and address of the manufacturing,
processing, or distributing establishment
on whose behalf the submission is
made.

(c) Persons who list studies may
subsequently be required to submit all

or part of any reports, including
preliminary reports or underlying data.
In such cases, a letter will be sent by
certifying mail from the designee of the
Assistant Administrator for Toxic
Substances, specifying the data to be
submitted. Submissions must be
postmarked within 30 days of receipt of
the letter, unless the letter specifies a
longer period.

(d) The list of health and safety
studies should be submitted (preferably
by certified mail) to: Document Control
Officer, Chemical Information Division,
Office of Toxic Substances (TS-793),
Environmental Protection Agency,
Washington, DC 20460, Attention: 8(d)
submission.

§ 716.17 Persons in possessslon of listed
studies.

(a) Except as provided In section
716.18, any person who possesses a
study that is listed by a person
submitting a list according to the
requirements of section 716.16 must, If
requested by the designee of the
Assistant Administrator for Toxic
Substances, submit a copy of the study
to EPA.

(b) In requiring any person to submit a
copy of a study under paragraph (a) of
this section, EPA shall notify the person
in writing of the requirement.

(1) Such written notification shall
include:

(i) A copy of this Part.
(ii) A description of the requested

study.
(iii) The name, address, and telephone

number of the person to whom the study
is to be submitted.

(iv) The date by which the study must
be submitted. However, such date shall
be no sooner than 30 days after the
person's receipt of the notification.

(2) The written notification shall be
sent by certified mail.

§ 716.18 Information not subject to
mandatory reporting.

Persons subject to this Part may, but
are not required to, submit:

(a) Copies or lists of studies or data
(such as physical/chemical constants)
which have been published in the
scientific literature; or

(b) Copies of any studies submitted to
any Federal agency with no claims of
confidentiality; or

(c) Copies of any studies conducted or
initiated by or for another person who Is
subject to this Part; or

(d) Copies or lists of studies of
mixtures containing a very small amount
of one or more chemical substances
listed in § 716.13, when the study clearly
cannot reflect effects of the chemical
substance(s).

77478



Federal Register / Vol. 44, No. 251 J Monday, December 31, 1979 / Proposed Rules

§ 716.19 Schedule for submission of
studies.

(a) Except as provided in paragraphs
(b) and (c) of this section, submissions
under § § 716.15 and 710.16 shall be
postmarked on or before 60 days after
the effective date of the listing of a
chemical in section 716.13.

(b) Persons subject to the
requirements of section 716.16 must
inform EPA of any study initiated within
five years after the date the chemical
substance or mixture was added to the
list in section 716.13. Copies of final
reports of studies listed as ongoing
under section 716.16(a)(1), or studies
initiated within the five-year reporting
period, must be submitted within 30
days of the date they are obtained by
persons required to report.

(c) Respondents who cannot meet the
deadline for submissions required by
this Part because of extraordinarily long
file searches may apply for an extension
of 20 days. Requests for extensions
should be addressed to: Deputy
Assistant Administrator for Program
Integration and Information, Office of
Toxic Substances (TS-793),
Environmental Protection Agency,
Washington. DC 20460.

§ 716.20 Sunset provision.
The reporting requirement on a

chemical substance or mixture will
terminate within 5 years after that
chemical substance or mixture is added
to the list in § 716.13. The termination
date for the reporting requirement on a
chemical substance or mixture will be
the annual sunset date (May 1 or
November 1) that falls within 5 years
after reporting begins (e.g., a reporting
requirement taking effect on January 1,
1980 would expire not later than
November 1, 1984).

§ 716.21 Confidentiality claims.
(a) Any person submitting a document

under this Part may assert a business
confidentiality claim covering all or part
of the submitted material. Any
information covered by a claim will be
disclosed by EPA only as provided in
procedures set forth at 40 CFR Part 2, as
amended on September 8,1978,43 FR
39997.

(b) If no claim accompanies a
document at the time it is submitted to
EPA, the document will be placed in an
open file available to the public without
further notice to the respondent.

(c)(1) Section 14(b) of TSCA states
that EPA may not withhold from
disclosure, on the grounds that they are
confidential business information,
health and safety studies of any
substance that has been offered for
commercial distribution or foy which

testing is required under TSCA section 4
or for which notice is required under
TSCA section 5, except to the extent
that disclosure of data from such studies
would revea:

(i) Processes used in the
manufacturing or processing of a
chemical substance or mixture, or

(ii) The portion of a mixture
comprised by any of the chemical
substances in the mixture.

(2) Any respondent who wishes to
assert a claim that part of a study
should be withheld from disclosure
because disclosure would reveal a
confidential process or quantitative
mixture composition should explicitly
explain the basis of the claim and
clearly demarcate the material subject
to the claim. Information in a study such
as company name or address, financial
statistics, or product codes used by a
company, which is irrelevant to any
health or environmental effect of a
chemical, may be claimed confidential
and not subject to the disclosure
requirements of section 14(b) of TSCA.

(d) To assert a claim of confidentiality
for data contained in a submitted
document, the respondent must submit
two copies of the document.

(1) One copy must be complete. In that
copy the respondent must indicate what
data, if any, are claimed as confidential
by marking the specific information on
each page with a label such as
"confidential", "proprietary", or "trade
secret".

(2) If some data are claimed as
confidential, the respondent must
submit a second copy. The second copy
must be complete, except that all
information claimed as confidential in
the first copy must be deleted.

(3] The first copy will be for internal
use by EPA. The second copy will be
placed in an open file to be available to
the public.

(4) Failure to furnish a second copy
when information is claimed as
confidential in the first copy will be
considered a presumptive waiver of the
claim of confidentiality. EPA will notify
the respondent by certified mail that a
finding of a presumptive waiver of the
claim of confidentiality has been made.
The respondent will be given 20 days
from the date of receipt of notification to
submit the required second copy. Failure
to submit the second copy will cause
EPA to place the first copy in the public
file.
[R D=N 7G-3 Filed 12-23-M &454
Of.LNQ CODE 6560-0"-
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OFFICE OF MANAGEMENT AND

BUDGET

Budget Deferrals

To the Congress of the United States:

In accordance with the Impoundment
Control Act of 1974, I herewith report
three new deferrals totalling $28.7
million and three revisions to previously
transmitted deferrals increasing the
amount deferred by $34.5 million. These
items affect programs in the
Departments of Defense and Treasury,
the National Consumer Cooperative
Bank, the National Commission on
Social Security, and the District of
Columbia.

The details of the deferrals are
contained in the attached reports.

THE WHITE HOUSE,
December 26, 1979.

BILLNG CODE 3110-01-
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CONTENTS OF SPECIAL MESSAGE
(in thousands of dollars)

Budget
Deferral No. Item Authority

Department of Defense - Civil:
Wildlife Conservation, Military Reservations

D80-10A Wildlife conservation, all services ................... ... 709
Department of the Treasury:

Office of the Secretary
D80-38 Investment in national consumer cooperative bank ..... 12,550

Office of Revenue Sharing
D80-22A State and local government fiscal assistance fund..... 113,793

Other Independent Agencies:
District of Columbia

D80-39 Loans for capital outlay ............................... 8,130
National Consumer Cooperative Bank

D80-40 Self-help development fund ............................ 8,000
National Commission on Social Security

DSO-29A Salaries and expenses .................................. 395

Total, deferrals ............................... 143,577

SUMMARY OF SPECIAL MESSAGES
FOR FY 1980

(in thousands of dollars)

Rescissions Deferrals
Third special message:

New iteis ........................................ 28,680
Change to amounts previously submitted ............ -- 34,504
Effect of third special message ................ - 63,184

Previous special messages ........................... 114 1,529,153
Total amount proposed in special messages .......... 114 1,592,337 1/

l/ This amount represents budget authority except for $2,735 thousand in a general
revenue sharing deferral of outlays only (D80-23)

D80-10A

SUPPLEMENTARY REPORT

Report Pursuant to Section 1014(c) of Public Law 93-344

This report updates Deferral No. D80-10 transmitted to the Congress on
October 1, 1979, and printed as House Document No. 96-198.

This revision to a deferral of Department of Defense wildlife
conservation funds increases the amount previously reported as
deferred from $595,166 to $708,951. This increase of $113,785
is attributable to an adjustment in unobligated balances brought
forward on October 1, 1979. The adjustment was necessary because
the actual amount of unobligated balances brought forward was
$123,785 higher than had been originally estimated. The remaining
$10,000 has been made available for obligation.
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* Coverage: I/

Wildlife Conservation, etc., Military Reservations, Army, 21X5095, 21-1500-0-1-303
Wildlife Conservation, etc., Military Reservations, Navy, 17K5095, 17-1501-0-1-303

Wildlife Conservation, etc., Military Reservations, Air Force, 57X5095,57-1502-0-1-303

$535,836
127,522
45,593

$708,951

Justification:

These are permanent appropriations. The budgetary resources consist of anticipated receipts
and unobligated balances generated from hunting and fishing fees collected on military
reservations, pursuant to 16 U.S.C. 670. They may be used only in accordance with the purpose
of the law--to carry out a program of natural resource conservation.

Since apportionments have been made for all known program requirements, prudent financial
management requires the deferral of the balance of the funds, which could not be used
effectively during the current year even if made available for obligation. These funds are
being deferred under the provisions of the Antideficiency Act (31 U.S.C. 665). Full
apportionment is not requested by the Services because (1) installations may be accumulating
funds over a period of time to fund a major project, and (2) there is a seasonal relationship
between the collection of fees and their subsequent expenditure. Most of the fees are
collected during the winter and spring months, while most of the program work is performed
during the summer and fall months. This necessitates that funds collected in a prior year be
deferred in order to be available to finance the program during the summer and fall months.
Additional amounts will be apportioned if program requirements are identified.

Estimated Effects:

This deferral has no programmatic or budgetary effect because the funds would
not be obligated if made available.

Outlay Effect:

This deferral action has no effect on outlays.

1/ These accounts were the subject of a similar deferral during fiscal year 1979.

* Revised from previous report.

77484-

Deferral No: D80-10A

DEFERRAL OF BUDGET AUTHORITY
Report Pursuant to Section 1013 of P.L. 93-344

Agency Department of Defense - Civil New budget authority $ 967,000

Bureau (16 U.S.C. 670 f (a))
Other budgetary resources 718,951

Appropriation title & symbol 1,685,951Total budgetary resources 1,895

See coverage section below Amount to be deferred:
Part of year

708,951 *
Entire year

OMB identification code: Legal authority (in addition to sec. 1013):

See coverage section below ' Antideficiency Act

Grant program El Yes No 0 Other

Type of account or fund: Type of budget authority:
El Annual [ Appropriation

Multiple-year El Contract authority
(expiration date)

131 No-year 0l Other
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Deferral ,o: D80-38

DEFERRAL OF BUDGET AUTHORITY
Repor Pursuant to Section 1013 of P.L 93-344

Agency Department of Treasury New budget authority $ 49,050,000

Bureau O (P.L. 96-103 1
Office of the Secretary Other budgetary resources 1,000,000

Appropriation title & symbol Total budgetar rsources 50,050,000

Investment in National ConsumerCoopeativeBankAmount to be deferred:
Cooperative Bank Part of year $

209/01866 I/ 200/11866 Entire year 12,550.000

OMB identification code: Legal authority (in oddition to sec. 1013):
20-1866-0-1-376 El Antideficiency Act

Grant program E 0 Yes El No [ Other

Type of account or fund: Type of budget authority:
El Annual [] Appropriation

El Multiple-year Seotember 30.1981 0l Contract authority
(expiration date)

Nl lo-year o. ther

Justification:

These funds were provided by the Department of Housing and Urban Development - Independent
Agencies Appropriation Act (P.L. 96-103) for capitalization of the National Consumer Coopera-
tive Bank in FY 1980. Because the bank is beginning operations later than expected, funds -
totalling $12,550,000 will not be needed for the planned loan program in FY 1980. These funds
are deferred for use in FY 1981.

This deferral action is taken in accordance with the Antideficiency Act (31 U.S.C. 665).

Estimated Effect:

This deferral has no programmatic or budgetary effect because the funds would not be
obligated if made available.

Outlay Effect:

This deferral action has no effect on outlays.

1/ None of these funds is deferred.

D80-22A

SUPPLEMENTARY REPORT

Report Pursuant to Section 1014(c) of Public Law 93-344

This report revises Deferral No. D80-22 transmitted to the Congress on
October 1, 1979, and printed as House Document No. 96-198.

This revision of a deferral for the State and local government fiscal
assistance trust fund in the Office of the Secretary of the Treasury
increases the amount previously reported as deferred from $79,547,717
to $113,792,911. This increase of $34,245,194 results from withholding
from obligation one-half of one percent of the amounts appropriated
to the trust fund by the Department of Housing and Urban Develop=ent
and Independent Agencies Appropriation Act, 1980 (P.L. 96-103).

77485
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Deferral No: t80-22A

DEFERRAL OF BUDGET AUTHORITY
Report Pursuant to Section 1013 of P.L. 93-344

Agency Department of the Treasury New budget authority $ .n.f0*

Bureau (P.L.9gi-101 )
Office of Revenue Sharing Other budgetary resources 79.54166

Appropriation title & symbol
Total budgetary resources 6.934.467 660,

State and Local Government Fiscal
Assistance Trust Fund Amount to be deferred:
20X8111 I/ Part of year $ 2,500,000

Entire year 111.292.911"

OMB identification code: Legal authority (in addition to sec. 1013):
20-8111-0-7-851 [ Antideficiency Act

Grant program EDYes DNo Other P.L. 92-512, P.L. 94-488(Sec. 6)

Type of account or fund: Type of budget authority:
El Annual [ Appropriation

0i Multiple-year ( o Contract authority
(expiration dote)

g] No-year [ Other

Justification:*

The Secretary of the Treasury must hold in reserve an amount to meet additional valid claims
to prior entitlement periods from State and local governments for general revenue sharing
payments. Because the total amount appropriated for all governments is fixed, the alterna-
tive to such a reserve is recurring recomputations of entitlements of 39,170 governments for
prior entitlement periods. Accordingly, the Office of Revenue Sharing withheld from obliga-
tion: 1) one percent of the amounts appropriated for each entitlement period through
FY 1975; and 2) one'half of one percent of the $4,988 million appropriated for general revenue
sharing in the Economic Stimulus Appropriations Act, 1977 (P.L. 95-29), and the
HUD-Independent Agencies Appropriation Acts of 1978 and 1980 (P.L. 95-119 and P.L. 96-103,
respectively).

This cumulative unobligated reserve is available to the Secretary of the Treasury to satisfy
legitimate claims against the Trust Fund for prior entitlement periods. The unobligated
amount of S113.8 million retained in the Trust Fund will be further reduced whenever the
Secretary determines the amount is adequate to meet foreseeable liabilities against the
Trust Fund. The reduction will be made by paying the additional amount to recipients as part
of a regular distribution.

Estimated Effect:

This action will postpone distribution of the amount of the reserve until necessary adjust-
ments and corrections have been identified. It will also avoid substantial confusion and
complexities in the administration of the program.

Outlay Effect:

This deferral has the effect of shifting SIII.3 million in estimated outlays
into FY 1981 ($56 million) and FY 1982 ($55.3 million).

1/ This account is currently the subject of another deferral and was the subject of a

similar deferral during FY 1979.

* Revised from previous report.
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D80-29A

SUPPLEMENTARY REPORT

Report Pursuant to Section 1014(c) of Public Law 93-344.

This report revises Deferral No. D80-29 transmitted to the Congress on

October 1, 1979, and printed as House Document No. 96-198.

This revision to a deferral for the National Commission on Social Security

increases the amount previously reported as deferred from $250,000 to

$395,073. This increase of $145,073 is attributable to an adjustment in

unobligated balances brought forward on October 1, 1979. The adjustment

was necessary because the actual amount of unobligated balances brought
forward was $145,073 higher than had been originally estimated.

Deferral No: D80-29A

DEFERRAL OF BUDGET AUTHORITY-
Report Pursuant to Section 1013 of P.L. 93-344

Agency National Commission on Social Security New budget authority $

Bureau (P:L._)
Other budgetary resources 2,088,073 *

Appropriation title & symbol
Total budgetary resources 2,088,073 *

Salaries and Expenses I/ Amount to be deferred:
Part of year $

489/1600 48X1600 Entire year 395,073 *

0MB identification code: Legal authority (in addition to sec. 7013):

48-1600-0-1-601 E] Antideficiency Act

Grant program 11 Yes No El Other

Type of account or fund: Type of budget authority:

E3 Annual ED Appropriation

l] Multiple-year September 30, 1981 01 Contract authority
(expiration date)

[] No-year 0] Other_______

Justification: *

The National Commission on Social Security, a temporary commission, was established by
P.L. 95-216 to study, investigate, and review the cash benefits and health insurance
programs authorized by Titles II and XVIII of the Social Security Act. Initially,
$500,000 was provided in P.L. 95-480 for initial costs, with an additional $2.0 million
provided in the Supplemental Appropriations Act, 1979 (P.L. 96-38), for continued operations.

Funds totalling $395,073 are deferred to assure prudent financial management. None of these
funds could be used effectively or efficiently during FY 1980.

This deferral action is taken in accordance with the Antideficiency Act (31 U.S.C. 665), and
is in accord with congressional intent to provide funding for the full two-year life of the
Commission.

Estimated Effect:

This deferral has no programmatic or budgetary effect because the funds would not be
obligated if made available.

Outlay Effect:

This deferral action has no effect on outlays.

1/ This account was the subject of a similar deferral during FY 1979

* Revised from previous report.

(FR Doe. 79-39838 Filed la-ZO-75: 8:45 am]
BILLING CODE 3110-01-C
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing-Federal Housing
Commissioner

[Docket No. N-79-968]

Section 202 Loans for Housing for the
Elderly or Handicapped;
Announcement of Fund Availability
Fiscal Year 1980

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, Department of Housing
and Urban Development (HUD].
ACTION: Notice.

SUMMARY: HUD is announcing the
availability of Fiscal Year 1980 loan
authority under the Section 202 Housing
for the Elderly or Handicapped Direct
Loan Program. The loan authority will
be used to provide direct Federal loans
for a maximum term of 40 years under
Section 202 of the Housing Act of 1959,
as amended, to assist private nonprofit
corporations and consumer cooperatives
in the development of new or
substantially rehabilitated housing and
related facilities to serve the elderly or
handicapped.
FOR FURTHER INFORMATION CONTACT:
The HUD Field Office for your
jurisdiction.
SUPPLEMENTARY INFORMATION: Notice is
hereby given pursuant to Title 24, Code
of Federal Regulations, Part 885, as
amended on March 1, 1978 (43 FR 8491],
that the Department of Housing and
Urban Development will be accepting
Applications for Fund Reservations from
eligible Borrowers (see Section 885.5 for
the definition of "Borrower" and other
terms used herein] for the provision of
direct loans for the construction or
substantial rehabilitation of Housing
and Related Facilities (as defined] for
dwelling use by Elderly or Handicapped
Families (as defined] under the
provisions of Section 202 of the Housing
Act of 1959, as amended.

The Assistant Secretary for Housing is
assigning Section 202 loan fund
authority for Fiscal Year 1980 to the
HUD Field Offices identified below in
conformance with the provisions of
Section 213(d] of the Housing and
Community Development Act of 1974, as
amended, as provided at 24 CFR Part
891, Subpart D.

While the precise number of units to
be funded depends upon actual
approvable applications received, the
following distribution plan shows the
approximate numbers of units and loan
authority available for new applications
in each Field Office jurisdiction for
Fiscal Year 1980.
BILNG CODE 4210-01-M
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Fiscal Year 1980 Section 202

Distribution Plan By HUD Field Office

Jurisdiction

Estimated

Number of

Units

Estimated

Loan Authority*

Boston Regional Office:

Boston

Manchester (Bangor, Burlington)

Providence

Hartford

Total

New York Regional Office:

Buffalo (Albany)

Caribbean

Newark (Camden)

New York

Total

410

175

80

210

875

500

540

600

1190

2830

$17,620,000

7,229,000

3,207,000

9,067,000

$37,123,000

$17,947,000

16,341,000

24,452,000

58,463,000

$117,203,000

77491
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Fiscal Year 1980 Section 202

Distribution Plan By HUD Field Office

Jurisdiction

Estimated

Number of

Units

Estimated

Loan Authority*

Philadelphia Regional Office:

Baltimore

Philadelphia (Wilmington)

Pittsburgh

Charleston

Richmond

Washington, D.C.

Total

Atlanta Regional Office:

Atlanta

Birmingham

Columbia

Greensboro

Jackson

Jacksonville (Coral Gables,

Tampa)

Knoxville

Nashville (Memphis)

Louisville

Total

145

690

360

145

240

105

1685

340

330

175

455

195

885

145

190

285

3000

$ 5,407,000

25,245,000

14,246,000

5,737,000

7,631,000

4,482,000

$62,748,000

$11,057,000

10,373,000

5,308,000

11,953,000

6,305,000

31,147,000

4,301,000

6,453,000

9,398,000

$96,295,000

7M42
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Fiscal Year 1980 Section 202

Distribution Plan By HUD Field Office

Jurisdiction

Estimated

Pumber of

Units

Chicago Regional Office:

Chicago (Springfield)

Columbus (Cincinnati)

Cleveland

Detroit

Grand Rapids

Indianapolis

Milwaukee

Minn.-St. Paul

Total

890

255

255

370

220

395

390

500

3275

Dallas Regional Office:

Dallas (Albuquerque, Fort Worth,

Lubbock)

Little Rock

New Orleans (Shreveport)

Oklahoma City (Tulsa:)

Houston

San Antonio

Total

660

240

280

240

295

270

1985

Estimated

Loan Authority*

$36,991,000

9,746,000

9,605,000

15.315,000

7,984,000

14,747,000

13,418,000

19,766,000

$127,572,000

$19,351,000

7,666,000

10,908,000

7,051,000

9,033,000

8,111,000

$62,120,000

7'7493
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Fiscal Year 1980 Section 202

Distribution Plan By HUD Field Office

Jurisdiction

Estimated

Number of

Units

Estimated

Loan Authority*

Kansas City Regional Office:

Kansas City (Topeka)

Omaha

Des Moines

St. Louis

Total

375

150

290

210

1025

Denver Regional Office:

Denver (Helena, Fargo, Sioux Falls,

Salt Lake City, Casper)

335

Total

San Francisco Regional Office:

Honolulu

Los Angeles (Phoenix, San Diego,

Santa Ana)

San Francisco (Fresno, Reno, Las Vegas)

Sacramento

Total

$13,426,000

4,885,000

9,722,000

8,778,000

$36,811,000

$12,542,000

$12,542,'000

$ 999,000

56,831,000

28,195,000

5,652,000

$91,677,000

20

1335

640

140

2135

77494



I II

Estimated

umber of

Units

77495

Estimated

Loan Authority*

Seattle Regional Office:

Portland (Boise)

Seattle (Spokane)

Total

255

235

490

$ 9,676,000

10,233,000

$19,909,000

*Pursuant to Section 213(d) of :the Housing and Community Development Act

of 1974, as amended, the estimated loan authority is subject to further

breakdown into "metropolitan" and "nonmetropolitan" areas.

BILLING CODE 4210-01-C
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Fiscal Year 1980 Section 202

Distribution Plan By HUD Field Office

Jurisdiction
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The distribution plan set forth above
is provided as a guide for prospective
Borrowers. It indicates the estimated
loan authority that can be expected to
be made available for applications for
units in each HUD Field Office
jurisdiction. However, these unit and
loan estimates are subject to change
upon Regional and/or Field Office
determinations. Such changes may be
necessary in order to assure that there is
enough loan authority in each Field
Office to support feasible size housing
projects. Each HUD Field Office
receiving Fiscal Year 1980 loan authority
will prepare and publish a single
Invitation for Applications for Section
202 Fund Reservation (Invitation] for its
jurisdiction which indicates the amount
of such authority and the maximum
number of units this amount is expected
to assist. The Invitation will designate
those allocation areas where Section 202
projects are consistent with the Field
Office allocation plan.

Limitations on Fund Availability to
Certain Areas

Prospective Borrowers interested in
appyling should be aware of the
requirements governing the allocation of
loan authority as set forth in Section
885.200 of the Regulations. In
determining the number of units for
housing for the elderly or handicapped
to be provided to a specific allocation
area, each Field Office will allocate the
Section 202 "fair share" assignment
consistent with the housing allocation
plan. I Because of previous years'
program selections, in many allocation
areas a greater proportion of newly
constructed housing for the elderly has
been provided than would otherwise
have occurred, and as a result it may not
be possible to approve Section 202
applications in such areas. The Field
Office Invitation will clearly indicate the
allocation areas designated for priority
evaluation of Section 202 applications.
Pursuant to § 885.205c (2] and (3] of the
Regulations, Borrowers may submit
applications in areas not so designated
by the Field Office Invitations under the
following conditions:

(a) Applications for projects in any
allocation area which are designated
wholly for the nonelderly disabled or
handicapped will be accepted and
evaluated;

ITo the maximum extent practicable, the number
of units In the allocation plan shall be proportionate
by housing type and household type to the approved
Annual Housing Action Programs (which reflect the
locality increments to achieve 3-year HAP goals,
housing needs for non-HAP localities and goals for
AHOPs approved pursuant to Section 891, Subpart
E.

(b) All other applications from the
designated allocation areas will be
evaluated concurrently with those
described in (a) above and applications
for projects not designated in the
Invitation will be considered for
approval only if insufficient number of
approvable applications are received for
projects in the designated allocation
areas and if the proposal is consistent
with the HAP, or in the case of areas not
having HAPs is consistent with the Field
Office's determination of housing needs.

As mentioned above, interested
Section 202 Borrowers will be notified of
the designated allocation areas by an
Invitation prepared and advertised by
the HU) Field Office. Because of the
exceptions set forth above, any eligible
Borrower may apply for areas outside
the designated allocation areas
established by the Field Office. As it is
anticipated that demand from
acceptable Borrowers from designated
allocation areas may be in excess of
available loan authority, prospective
applicants from other areas should
recognize that their prospects for
selection might be very limited.

Schedule for Section 202 Invitations,
Workshops, and Application Deadline

All Applications for Section 202 Fund
Reservations by eligible Borrowers must
be filed with the appropriate HUD Field
Office and must contain all exhibits and
additional information as required by
Section 885.210 of the Regulations. HUD
Field Offices will publish an Invitation
in newspapers of general circulation and
in minority newspapers where available
serving the Field Office jurisdiction once
a week for two consecutive weeks
commencing no earlier than December
17, 1979, but no later than January 15,
1980. Field Offices will accept
applications anytime after publication of
the Invitation, but no applications will
be accepted after the regular closing
time of the appropriate Field Office on
Monday, March 31, 1980, unless said
final date for submission of applications
is extended by the Assistant Secretary
for Housing by publication of an
extension notice in the Federal Register.

Borrowers interested in applying for a
Fund Reservation under Section 202 are
encouraged to provide the appropriate
Field Office with the name, address and
telephone number of the Sponsor and/or
Borrower organization(s), to advise the
Field Office whether they wish to attend
the workshop described in the following
paragraph, and to secure the program
handbook and Application Package.
Minority organizations are also
encouraged to participate in this
program as Sponsors and/or Borrowers.

Workshops will be conducted by Field
Offices during the months of January
and February 1980 to explain the
regulations and instructions governing
the Section 202 and Section 106(b) Seed
Money loan progams, to distribute
Application Packages, and to discuss the
application procedures and required
exhibits. More detailed information
covering the time and place of the
particular workshops will be indicated
in the Field Office Invitation.
Arrangements will be made by the Field
Office, if necessary, to assure that any
interested handicapped persons are able
to attend and participate in the
workshop. Such persons should contact
the Field Office, so that appropriate
arrangements can be made.

Additional Information
Pursuant to Section 885.205(a)(4), this

is to serve further notice that:
(1) Religious bodies may serve as

sponsors of Section 202 projects, but the
Borrower corporation must be a
separate legal entit.in order to comply
with Constitutional requirements for
separation of Church and State. No
religious purpose may be included in the
Articles of Incorporation or By-laws,
etc., of the Borrower corporation.

(2) The Sponsor must have a current
exemption ruling from the Internal
Revenue Service, and where the
Sponsor and Borrower are not the same,
the Borrower corporation must have
applied for an exemption ruling from the
Internal Revenue Service prior to the
deadline date for filing applications (i.e.,
March 31, 1980).

(3) Applications may be submitted
only by eligible Borrowers. The
Borrower must be an eligible
corporation as defined in Section 885.5
of the Section 202 Regulations and must
have been legally incorporated at the
time its application is filed with the
appropriate HUD Field Office.

(4) The Department is in the process
of issuing a proposed rule to amend the
definition of Borrower contained in
Section 885.5 to implement the
requirements of Section 202(d)(3) of the
Housing Act of 1959, as amended by the
Housing and Community Development
Amendments of 1978 that there be
significant representation of the views
of the community in which the project is
located in the composition of the
Borrower's governing board. Under the
proposed regulation, this requirement
shall be deemed to have been met If at
least thirty percent (30%) of the
members of the Board of Directors
reside in the community in which the
project is to be located and may not be
representatives of any national
organization serving as the sponsor of
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the project. Although this amendment
will not beciome effective until a final
rule is published in the Federal Register,
interested applicants may want to keep
this in mind when establishing their
Borrower corporations.,

(5) No single Borrower may submit an
application or applications in any HUD
Region in excess of that necessary to
finance the construction or substantial
rehabilitation of three hundred (300)
units of Housing and Related Facilities.

(6) HUD will make contract authority
under Section 8 of the United States
Housing Act of 1937, as amended,
available for successful Borrowers.

(7) Section 202 Fund Reservations will
be distributed among successful
Borrowers in accordance with the
requirements of Section 885.220 (Review
of Application for Fund Reservation)
and on the basis of all of the information
furnished by the-Borrowers as set forth
in the Application Pickage and pursuant
to Section 885.225 (Approval of
Applications) of the Regulations.

(8) Applicants whih submitted
applications which were not funded due
to insufficient Fiscal Year 1979 Section
202 loan authority willhave to reapply
under this year's Field Office
Invitations.

(3),The Assistant Secretary for
Housing has established one-half of 1
percent (0.5%), notto exceed $10,000 of
the total HUD-approved Section 202
mortgage amount, to be the minimum
capital investment for Section 202
Borrowers. This requirement applies to
all Section 202 Borrowers receiving HUD
Field Office approval 'of an application
for a Section 202 fundreservation (under
the provisions of Section 885.400 et seq.).
Said minimum capital investment shall
apply to all'Section 202 projects
receiving fund reservations in Fiscal
Year 1980 and shall remain in effect
unless altered by the Assistant
Secretary for Housingby publishing in
the Federal Register a revision to the
minimum capital investment
requirement. Section 106(b) funds,
pursuant to Part 271, may not be used to
satisfy the minimum capital investment
requirement.

Borrowers are invited to submit
applications for Section 202 fund
reservations in accordance with this
Announcement and Part 885. Additional
information regarding the Section 202
program may be found in Part 885.

Authority: (Section 202, Housing Act of
1959 (12 U.S.C. 1701q), as amended: Section
7(d), Department of Housing and Urban
Development Act (42 U.S.C. 3535(d))

Issued at Washington. D.C., on December
21.1979.
Lawrence B. Simons,
Assistant SecretaryforHousing-Federal
Housing Commissioner.
[FR Docr.79-S Filed IZ-2 - 1124 m1
BILLING CODE 4210-0 -M
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70 ........... 76486 86 ..................................... 69416
166 ..................................... 75631 180 ....................... 70143, 75638
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187 ..................................... 72130
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78 ........................ 69308,76327
93 ....................................... 70791
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77164
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to pubrish all This is a voluntary program. (See OFR NOTICE
documents on two assigned days of the week FR 32914, August 6, 1976.)
(Monday/Thursday or Tuesday/Friday).

Monday Tuesday Wednesday Thursday Friday
DOT/SECRETARY* USDA/ASCS DOT/SECRETARY* USDA/ASCS
DOT/COAST GUARD USDA/APHIS DOT/COAST GUARD USDA/APHIS
DOT/FAA USDA/FNS DOT/FAA USDA/FNS
DOT/FHWA USDA/FSQS DOT/FHWA USDA/FSQS
DOT/FRA USDA/REA DOT/FRA USDA/REA
DOT/NHTSA MSPB/OPM DOT/NHTSA MSPB/OPM
DOT/RSPA LABOR DOT/RSPA LABOR
DOT/SLSDC HEW/FDA DOT/SLSDC HEW/FDA
DOT/UMTA DOT/UMTA
CSA CSA

Documents normally scheduled for publication on Comments on this program are still Invited. the Federal Register, National Archives and
a day that will be a Federal holiday will be Comments should be submitted to the Records Service, General Services Administration,
published the next work day following the Day-of-the-Week Program Coordinator. Office of Washington, D.C. 20408
holiday.

REMINDERS

The items in this list were editorially compiled as an aid to Federal
Register users. Inclusion or exclusion from this list has no legal
significance. Since this list is intended as a reminder, it does not
Include effective dates that occur within 14 days of publication.

Rules Going Into Effect Today
CONSUMER PRODUCT SAFETY COMMISSION

70380 12-6-79 / Safety standard for walk-behind power lawn
movers; certification

FEDERAL COMMUNICATIONS COMMISSION
67665 11-27-79 1 FM broadcast station in East Wenatchee,

Wash.; channel assigned

67666 11-27-79 / FM broadcast station in North Platte, Nebr.;
channel assigned

67668 11-27-79 / FM broadcast stations in Stevens Point, Wis.;
channel assigned

67664 11-27-79 / FM broadcast station in Tahoe City, Calif.;
assignment of channel

67667 11-27-79 / Television broadcast station in Kalamazoo,
Mich.; channel assigned

67664 11-27-79 / Television broadcast station in Oklahoma City,
Okla.; channel assignment

67665 11-27-79 / Television broadcast station in High Point,
N.C.; channel assigned
FEDERAL DEPOSIT INSURANCE CORPORATION

67627 11-27-79 / Securities of insured State nonmember banks;
proxy statements, reports and other matters

FEDERAL RESERVE SYSTEM
67961 11-28-79 / Amendments to Regulation F, Securities of

State Member Banks
67973 11-28-79 / Regulation 0; reporting requirements for

member banks and correspondent banks

FEDERAL TRADE COMMISSION
64402 11-7-79 / Trade regulation rules; Labeling and advertising

of home insulation
HEALTH, EDUCATION, AND WELFARE DEPARTMENT
Health Care Financing Administration-

56333 10-1-79 / Medical Assistance Program; Penalty for failure
to make a satisfactory showing of an effective Institutional
utilization control program

68466 11-29-79 / Medicare Program; beneficiary liability for
certain nonreimbursable services or items

INTERIOR DEPARTMENT

Fish and Wildlife Service-

69206 11-30-79 / Virginia and Ozark big-eared bats, listing as
endangered species and critical habitat detorination

PANAMA CANAL COMMISSION
75306 12-19-79 / Revised rules for Panama Canal under 1977

treaty

PERSONNEL MANAGEMENT OFFICE
68799 11-30-79 / Alternative work schedules experiments

PERSONNEL MANAGEMENT OFFICE
68802 11-30-79 / Federal employees health benefits program;

opportunities to register to enroll and change enrollment

SECURITIES AND EXCHANGE COMMISSION

68456 11-29-79 / Proxy rules; technical amendments

70133 12-6-79 / Rules, registration and annual report form for
foreign private issuers

68764 11-29-79 / Shareholder communications and participation
in corporate electoral and governance process

TRANSPORTATION DEPARTMENT

Coast Guard-

68468 11-29-79 / Documentation of vessels

Federal Aviation Administration-
68738, 11-29-79 / Airworthiness and performance standards for
68745 aircraft wheels, wheel brake assemblies and tires

Federal Highway Administration-

60041 8-27-79 / Federal motor carrier safety; inspection, repair,
and maintenance requirements: extension of effective date

[Originally published at 44 FR 38523, July 2,1979]

TREASURY DEPARTMENT

Internal Revenue Service-
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75137 12-19-79 / Employment taxes with respect to employees of
related corporations

Rules Going Into Effect Tuesday, January 1, 1980
AGRICULTURE DEPARTMENT
Agricultural Marketing Service-

71401 12-11-79 / Papayas Grown in Hawaii; expenses and rate
of assessment
Food and Nutrition Service-

72570 12-14-79 / Certification of eligible households; Food
Stamp program; Thrifty food plan amounts; Guam and the
Virgin Islands

64067 11--6-79 1 Standard deductions and thrifty food plan
updates
ENERGY DEPARTMENT
Economic Regulatory Administration-

70118 12-6-79 / Mandatory petroleum allocation and price
regulations; butane and natural gasoline deregulation

66186 11-19-79 / Mandatory petroleum price regulations; phased
deregulation of upper tier crude oil

60638 10-19-79 / Petroleum allocation regulations; revision for
propane and other natural gas liquids
Federal Energy Regulatory Commission-

71821 12-12-79 / Efectric Utility Reporting on Measures to
implement conservation of natural resources

67644 11-27-79 / Regulations governing applications for license
for major projects-existing dams

FEDERAL COMMUNICATIONS COMMISSION
18501 3-28-79 / Implementing a provision for the carriage of

radio-telephone installations on compulsorily fitted
radiotelegraph vessels and continued carriage of double
sideband equipment on voluntarily fitted vessels

29072 5-18-79 / Maritime mobile service radiotelephone
frequency 2182 KHz; single sideband emission A3J

66825 11-21-79 / Telephone network; connection of terminal
equipment; exceptions for natural defense and security
FEDERAL DEPOSIT INSURANCE CORPORATION

43260 7-24-79 / Recordkeeping and confirmation requirements
for securities transactions

FEDERAL HOME LOAN BANK BOARD
36012 6-20-79 / Branching of Federal savings and loan

associations; lifting of 100-mile limitation:
36012 6-20-79 / Policy on branching

FEDERAL RESERVE SYSTEM
43256 7-24-79 / Recordkeeping and confirmation requirements

for certain securities transactions effected by State
member banks '
FEDERAL TRADE COMMISSION

60796 12-28-78 / Proprietary and home study schools
HEALTH, EDUCATION, AND WELFARE DEPARTMENT
Health Care Financing Administration-

67381 11-26-79 / Medicare program provisions for payment for
inpatient services of foreign hospitals

INTERSTATE COMMERCE COMMISSION
65987 11-16-79 / Practices of motor common carriers of

passengers-Checked baggage liabililty provisions
70478 12-7-79 / Revision to quarterly report Form QFR, and

elimination of filing requirement for certain carriers

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION
70106 12-5-79 / Rules of procedure; final action

SECURITIES AND EXCHANGE COMMISSION
8247 1-9-79 / Uniform system of accounts for mutual and

subsidiary service companies

STATE DEPARTMENT
61957 10-29-79 / Appointment of foreign service officers

TRANSPORTATION DEPARTMENT
Coast Guard-

66500 11-19-79 / Inert gas and deck foam systems
65528 11-19-79 / Tank vessels of 10,000 gross tons or more;

Improved steering gear requirements
66502 11-19-79 / Tank vessels of 20.000 DWT or more carrying

oil in bulk. design, equipment, operating, and personnel
standards
Federal Aviation Administration-

61937 10-29-79 / Identification and registration marking and
aircraft registration: eligibility for aircraft registration
National Highway Transportation Safety Adminitration-

36448 8-17-79 / Vehicle ldentificatioon numbers; extension of
applicability for passenger cars
Research and Special Programs Administration-

70721 12-10-79 / Shipping descriptive and hazard class
designations for detonators and detonating primers

20433 4-5-79 / Tank car specifications

TREASURY DEPARTMENT
Comptroller of the Currency-

63084 11-2-79 / Fair housing home loan data system
43252 7-24-79/ RecordkeepLng and confirmationrequirements

for certain transactions effected by national banks
Fiscal Service-
Bureau of the Public Debt-

75058 12-18-79 / U.S. Savings Bonds; regulations governing
agencies for Issuance

72826 12-14-79 / Offering of U.S.
72832 Savings bonds, series EE and HH

List of Public Laws
Note: No public bills which have become law were received by the
Office of the Federal Register for Inclusion in today's List of Public
Laws.
Last IMsting December 28, 1979
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